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nino lipartia 

 

saarbitraJo gadawyvetilebis cnobasa da  

aRsrulebaze uaris Tqmis safuZvelebi  

sajaro wesrigTan mimarTebiT 

 

Sesavali 

 

saqarTveloSiDdavis gadawyvetis alternatiuli saSualebebis 

ganviTareba aTeul welze cota mets iTvlis. 1997 wlis „kerZo 

arbitraJis Sesaxeb“ saqarTvelos kanonma mxareebs ufleba darTo 

SeTanxmebis SemTxvevaSi dava gansaxilvelad arbitraJisaTvis gadae-

caT. aRniSnuli kanoni Zireuli cvlilebebis ganxorcielebas uda-

vod saWiroebda da misi saerTaSoriso standartebTan miaxloeba 

aucilebeli iyo. 

2009 wels miRebuli iqna axali kanoni „arbitraJis Sesaxeb“, 

romelic evropuli qveynebisa Tu saerTaSoriso organizaciebis mier 

SemuSavebul rekomendaciebs iTvaliswinebda. axalma kanonma sru-

liad gansxvavebuli wesebi daadgina, romelic arbitraJis mier miRe-

buli gadawyvetilebis sasamarTlos mier cnoba-aRsrulebasTanaa 

dakavSirebuli. kerZod, miRebuli saarbitraJo gadawyvetileba cno-

bisa da aRsrulebis mizniT waredgineba sasamarTlos, romelic mas 

amowmebs da iRebs gadawyvetilebas gancxadebis dakmayofilebisa 

an/da masze uaris Tqmis Sesaxeb. kanoni iTvaliswinebs cnobasa da 

aRsrulebaze uaris Tqmis safuZvlebs, romelTa Soris yvelaze zo-

gad safuZvels sajaro wesrigTan winaaRmdegobis miTiTeba warmoad-

gens.  

naSromi exeba saarbitraJo gadawyvetilebis cnobasa da aRsrule-

baze uaris Tqmis safuZvlebis ganxilvas sajaro wesrigTan mimarTe-

biT. sajaro wesrigis ganmartebisa da misi ganxorcielebisas sasa-

marTlo praqtikaSi warmoSobil problemur sakiTxebs. naSromi 

efuZneba moqmedi kanonmdeblobisa da saerTaSoriso praqtikis ana-

lizs, romlis gacnobac mniSvnelovnad dagvexmareba ukeT gavaanali-
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zoT sajaro wesrigTan dakavSirebuli problemuri sakiTxebi. aseve, 

msjeloba warimarTeba sasamarTlos mier dadgenili praqtika sa-

jaro wesrigis ganmartebisa Tu misi gamoyenebis Sesaxeb. 

 

1. saarbitraJo gadawyvetilebis aRsrulebasTan dakavSirebuli 

samarTlis wyaroebi 

 

arbitraJTan dakavSirebul pirvel saerTaSoriso aqts 1923 

wlis Jenevis protokoli1 warmoadgenda da 1927 wlis Jenevis kon-

vencia `ucxouri saarbitraJo gadawyvetilebis aRsrulebis Se-

saxeb”2. savaWro urTierTobebis ganviTarebam cvlilebebis ganxorci-

elebis aucilebloba moiTxova. 1958 wels miRebuli iqna niu-iorkis 

konvencia `ucxo qveynis saarbitraJo gadawyvetilebis cnobasa da 

aRsrulebis Sesaxeb~, romelic erT-erTi yvelaze mniSvnelovani 

normatiuli aqtia aRniSnuli sferos mowesrigebisas.  

konvencia saerTaSoriso kerZo samarTlis sferoSi umniSnvelo-

vanes normatiuli aqtia. komerciul urTierTobaTa ganviTarebam da 

gaRrmavebam arbitraJis ganviTareba gamoiwvia. konvenciis xel-

Semkvrel saxelmwifoTa kanonmdeblobaSi konvenciiT dadgenili sa-

valdebulo normebis gaTvaliswineba moxda.  

miuxedavad imisa, rom saqarTvelo konvenciis wevri qveyna 1994 

wels gaxda, 2009 wlamde misi ratificireba ver moxerxda. 1999 

wlis kanoni `kerZo arbitraJis Sesaxeb~ mxolod Sidasaxelmwifoe-

briv, erovnuli arbitraJis saqmianobas awesrigebda da ar iTvalis-

winebda gaeros saerTaSoriso savaWro samarTlis komisiis `komer-

ciuli arbitraJis Sesaxeb~ modeluri kanonis principebsa da we-

sebs. Sesabamisad, axali kanonis amoqmedebamde, ucxouri saarbitraJo 

gadawyvetilebis aRsrulebasTan dakavSirebuli Sida normatiuli 

aqti ar arsebobda. 

dasaxelebul modeluri kanonisa da konvenciis safuZvelze, 

2009 wels SemuSavda `arbitraJis Sesaxeb~ saqarTvelos kanonis 

                                                           
1 Protocol on Arbitration Clause, Geneva 1923. 
2 Convention on the Execution of foreign Arbitral Awards, Signed at Geneva, 1927.  
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axali redaqcia, romelmac gadawyvetilebis cnobasa da aRsrulebas-

Tan dakavSirebiT novaciuri debulebebi gaiTvaliswina. 

 

U2. ucxouri saarbitraJo gadawyvetilebis aRsrulebis arsi da 

procedura 

 

iuridiul literaturSi arbitraJis gadawyvetilebis cnobas 

ganmartaven, rogorc sasamarTlos dasturs, rom es gadawyvetileba 

sabolooa da savaldebuloa mxareebisaTvis. amis Semdgom mxareebs 

ufleba erTmevaT imave davis saganze xelaxla mimarTon davis ganm-

xilvel organos. aRniSnuli res judicata-s princips afiqsirebs.  

saarbitraJo gadawyvetilebis aRsruleba damoukidebuli etapia. 

igi iZulebiTi aRsrulebis aucilebel pirobas warmoadgens. konkre-

tuli samarTlebrivi Sedegi mxareebs mxolod sasamarTlos mier 

gadawyvetilebis aRsrulebis Semdeg SeiZleba daudgeT. praqtikaSi, 

mxareebis gadawyvetilebis aRsrulebas iTxoven, rac TavisTavad mis 

cnobasac gulisxmobs, Tumca gadawyvetilebis cnoba, aRsrulebis 

gareSec aris SesaZlebeli.3 

gadawyvetilebis aRsrulebis damabrkolebeli garemoebebis Camo-

naTvali gaTvaliswinebulia 45-e muxlSi, romelic niu-iorkis kon-

vencis me-5 muxlis identuria. 

`kerZo arbitraJis Sesaxeb~ saqarTvelos kanonis moqmedebis pe-

riodSi saarbitraJo gadawyvetilebebis miRebis praqtikam aCvena, 

rom am organos mier miRebuli gadawyvetilebebiT irRveoda mxareTa 

ara marto saproceso, aramed materialur-samarTlebrivi uflebebic. 

swored amitomaa, rom `arbitraJis Sesaxeb~ axalma kanonma sasamar-

Tlos kompetenciis farglebi saarbitraJo gadawyvetilebis cnobasa 

da aRsrulebasTan mimarTebiT gaafarTova. `arbitraJis Sesaxeb~ ka-

nonis Sesabamisad, cvlilebebi saqarTvelos  samoqalaqo saproceso 

kodeqsSi Sevida, kerZod, 2009 wlis 19 ivniss am kodeqss daemata 

meSvide primi kari `sasamarTlos monawileoba saarbitraJo ganxil-

vasa da saarbitraJo gadawyvetilebis aRsrulebaSi~. samoqalaqo 

                                                           
3 cercvaZe g., saerTaSoriso arbitraJi,  2009, 510 
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saproceso kodeqsis Sesabamisi normebiT erTmaneTisgan gamijnulia 

pirveli instanciis, saapelacio da sakasacio sasamarTloebis ufle-

bamosilebebi saarbitraJo warmoebasTan dakavSirebul sakiTxebze.  

`arbitraJis Sesaxeb~ saqarTvelos kanonis 44-e muxli saarbi-

traJo gadawyvetilebis cnobisa da aRsrulebis sakiTxebs exeba.Aam 

muxlis pirveli punqtis meore winadadebis Tanaxmad, `saqarTveloSi 

gamotanili gadawyvetilebebis cnobasTan da aRsrulebasTan dakavSi-

rebiT uflebamosil sasamarTlod iTvleba saapelacio sasamar-

Tloebi~. Aamdenad, im SemTxvevaSi, Tu mxare Tavisi nebiT ar asru-

lebs saarbitraJo gadawyvetilebas, dainteresebuli mxare gadawy-

vetilebis cnobisa da aRsrulebis moTxovniT mimarTavs sasamar-

Tlos. dainteresebuli pirisaTvis uzrunvelyofilia mis sasargeb-

lod gamotanili aseTi gadawyvetilebis aRsruleba, ris gamoc da-

vis alternatiuli gadawyvetis mocemuli organo kerZo samarTlis 

subieqtebis darRveuli uflebis dacvis sakmaod efeqturi saSuale-

baa.  

saarbitraJo gadawyvetilebis aRsrulebis Taobaze gadawyveti-

leba saapelacio sasamarTlos ganCinebis formiT gamoaqvs. saarbi-

traJo gadawyvetilebis aRsrulebis Taobaze ganCinebasTan erTad 

mxares saaRsrulebo furceli eZleva. saapelacio sasamarTlos gan-

Cineba saarbitraJo gadawyvetilebis aRsrulebis Taobaze sabolooa, 

rac imas niSnavs, rom aseT ganCinebaze sakasacio an kerZo saCivari 

ar daiSveba.  

ucxouri saarbitraJo gadawyvetileba saqarTvelos teritoriaze 

mxolod im SemTxvevaSi SeiZleba iZulebiT aRsrulebas daeqvemdeba-

ros, Tu sasamarTlo cnobasa da aRsrulebas moaxdens. ucxouri 

saarbitraJo gadawyvetilebis cnobisas saqme meore qveynis terito-

riaze ucxouri aqtis moqmedebis gafarTovebas Seexeba, magram mxo-

lod im SemTxvevaSi, Tu ar arsebobs mis cnobaze uaris Tqmis sa-

fuZvlebi. 2009 wlamde ucxo qveynis sasamarTlosa da saarbitraJo 

gadawyvetilebis cnoba `saerTaSoriso kerZo samarTlis Sesaxeb~ 

saqarTvelos kanoniT gaTvaliswinebuli wesiT xdeboda.Aam kanonis 

68-e muxli iTvaliswinebda, gadawyvetilebis cnobis damabrkolebel 

garemoebebs, Tumca, saarbitraJo gadawyvetilebasTan dakavSirebuli 
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normebis gaTvaliswineba `arbitraJis Sesaxeb~ axali kanoniT moxda. 

amgvarad, ucxouri saarbitraJo gadawyvetilebis cnobiT ucxouri 

aqtis Seyvana xdeba, daqvemdebareba meore qveynis samarTlebriv sis-

temaSi.4 

`arbitraJis Sesaxeb~ saqarTvelos kanoni ucxouri saarbitraJo 

gadawyvetilebis cnobasa da aRsrulebaze uflebamosil organos 

asaxelebs. 44-e muxlis pirveli punqtis Sesabamisad, saqarTvelos 

farglebs gareT gamotanil gadawyvetilebebTan dakavSirebiT ufle-

bamosil organos saqarTvelos uzenaesi sasamarTlo warmoadgens, 

romelic ixilavs wardgenil gancxadebas da `arbitraJis Sesaxeb~ 

kanonis safuZvelze iRebs gadawyvetilebas. 

 

3. saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze uaris 

Tqmis safuZvlebi 

 

`arbitraJis Sesaxeb~ saqarTvelos kanonis 45-e muxlisa da niu-

iorkis konvenciis mexuTe muxlis Sesabamisad, `mxares SeiZleba ua-

ri eTqvas gadawyvetilebis cnobasa da aRsrulebaze~ mxolod kano-

niT pirdapir gaTvaliswinebuli safuZvlebis arsebobisas. aRsaniSna-

via erTi garemoeba: ganmartebas saWiroebs termini `SeiZleba uari 

eTqvas~,  kanonSi arsebul teqnikur Secdomas warmoadgens Tu mosa-

marTles aniWebs diskreciul uflebamosilebas romelime safuZvlis 

arsebobisas - uari ganacxados aRsrulebaze an aRasrulos saarbi-

traJo gadawyvetileba. 

iuridiuli literaturaSi arsebobs amasTan dakavSirebiT mosa-

zreba, rom amgvari ganmarteba mxolod teqnikur Secdomas warmoad-

gens. niu-iorkis konvenciis oficialuri avTenturi Targmani arse-

bobs inglisur, frangul, espanur, Cinur da rusul enebze. Ti-

Toeuli maTgani Tanabari Zalis mqonea. am muxlTan dakavSirebuli 

Canaweri inglisur da frangul enebze arsebul dokumentSi erTma-

                                                           
4  goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri 

saarbitraJo gadawyvetilebebis aRsruleba (sadicertacio naSromi, daculia 

2010 wlis 6 dekembers), Tbilisi, 2009, 13. 
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neTisagan ganxsvavdeba. kerZod, inglisuri Targmani iTvaliswinebs 

diskreciul Canawers, rom mxares SeiZleba uari eTqvas, xolo 

franguli teqsti gamoricxavs amgvari diskrecias da sasamarTlos 

akisrebs valdebulebas, yovelgvari diskreciis gareSe, konkretuli 

safuZvlis arsebobisas, uari Tqvas gadawyvetilebis cnobasa da aR-

srulebaze. sasamarTlosaTvis diskreciis miniWeba, vfiqrob, konven-

ciis miznebs ewinaaRmdegeba, miviCnev, rom konvenciiT gaTvaliswi-

nebulia sasamarTlos valdebuleba, ar moaxdinos kanonis darRveviT 

miRebuli saarbitraJo gadawyvetilebis cnoba da aRsruleba.5 

gadawyvetilebis aRsrulebaze uaris Tqmis mxolod zustad gan-

sazRvruli safuZvelebi arsebobs. sasamarTlo gadawyvetilebis mi-

Rebisas, moklebulia SesaZleblobas, gascdes kanoniT gaTvaliswine-

bul safuZvlebs da cnobasa da aRsrulebaze uari sxva safuZvelze 

miTiTebiT ganacxados. aRniSnulic arbitraJis erT-erT dadebiT 

mxared unda iqnas ganxiluli, radgan sasamarTlos moqmedebis far-

glebi sakmaod SezRudulia. 

gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis safuZ-

vlebi or `jgufad~ iyofa. `arbitraJis Sesaxeb~ saqarTvelos kano-

nis 45-e muxlis pirveli nawili iTvaliswinebs safuZvlebs, roca 

mxares eniWeba uaris Tqmis safuZvelze miTiTebisa da misi mtkicebis 

tvirTi. damarcxebuli mxare valdebulia, saTanado mtkicebulebisa 

da faqtobrivi garemoebebis miTiTebiT daamtkicos uaris Tqmis ro-

melime safuZvlis arseboba. meore punqtiT gaTvaliswinebuli sa-

fuZvlebis miTiTeba da gamokvleva sasamarTlos valdebulebas war-

moadgens.6 

`arbitraJis Sesaxeb~ saqarTvelos kanonis 45-e muxlis pirveli 

nawilis mixedviT im qveynis miuxedavad, sadac gamotanili iqna 

saarbitraJo gadawyvetileba, am gadawyvetilebis cnobasa da aR-

srulebaze mxares SeiZleba uari eTqvas, Tu:  

1. mxare, romlis winaaRmdegac miRebulia saarbitraJo gadawyve-

tileba sarCeliT mimarTavs sasamarTlos da daamtkicebs, rom 

                                                           
5 Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 

on the New York Convention, Kronke, Nacimiento,et al 2010, 366. 
6 cercvaZe g., saerTaSoriso arbitraJi, Tbilisi, 2009, 521. 
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a.a. saarbitraJoO SeTanxmebis mxare iyo qmeduunaro;  

a.b. im samarTlebrivi normebis mixedviT, romelzedac mxareebma 

saarbitraJo SeTanxmebaSi miuTiTes, xolo aseTi miTiTebis ararse-

bobisas, im qveynis kanonmdeblobis Tanaxmad, sadac gamotanili iqna 

saabitraJo gadawyvetileba, saarbitraJo SeTanxmeba baTilia an Za-

ladakargulia. 

a.g. mxare ar iyo jerovnad informirebuli arbitris daniSvnis 

an saabitraJo ganxilvis Sesaxeb, an sxva sapatio mizezebis gamo ver 

miiRo monawileoba saarbitraJo ganxilvaSi. 

a.d. saarbitraJo gadawyvetileba gamotanilia im davis Sesaxeb, 

romelic gaTvaliswinebuli ar iyo saarbitraJo SeTanxebiT, an exeba 

sakiTxs, romelic scildeba saarbitraJo SeTanxmebis farglebs.  

a.e. arbitraJis Semadgenloba an saarbitraJo warmoeba ar Seesaba-

meba mxareTa SeTanxmebas, xolo aseTi SeTanxebis ararsebobisas im 

qveynis kanons, sadac Catarda saarbitraJo warmoeba. 

a.v. saarbitraJo gadawyvetileba ar Sesula kanonier ZalaSi, 

an/da gauqmebuli an SeCerda im qveynis sasamarTlos mier, sadac 

gadawyvetileba iqna gamotanili, an im qveynis sasamarTlos mier, 

romlis samarTlis mixedviTac iqna gadawyvetileba gamotanili. 

 

b) sasamarTlo daadgens, rom: 

b.a. saqarTvelos kanonmdeblobis mixedviT, dava ar SeiZleba iyos 

arbitraJis ganxilvis sagani; 

b.b. saabitraJo gadawyvetileba ewinaaRmdegeba sajaro wesrigs. 

es ukanaskneli gadawyvetilebis cnobisa aRsrulebaze uaris 

Tqmis yvelaze saintereso safuZvels warmoadgens. Mmodeluri ka-

noni da niu-iorkis konvencia sajaro wesrigTan winaaRdegobis akr-

Zalvis miTiTebas Seicavs, rogorc sasamarTlos ukanasknel SesaZ-

leblobas uari Tqvas arasasurveli gadawyvetilebis cnobasa da 

aRsrulebaze. 

sajaro wesrigis Sesaxeb mravali Teoria arsebobs da igi calke 

kvlevis sagans warmoadgens. Pprofesori b. zoiZe sajaro wesrigis 

cnebas Semdegnairad ganmartavs: ,,masSi igulisxmeba samoqalaqo 

brunvis fundamentaluri principebi, rogoricaa sakuTrebis, xelSe-
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krulebisa da mewarmeobis Tavisuflebani da a.S. sajaro wesrigis 

darRveviT ilaxeba ara mxolod urTierTobis konkretuli monawi-

lis uflebebi, aramed igi vnebas ayenebs upirvelesad, saxelmwifosa 

da sazogadoebis interesebs~.7 

niu-iorkis konvencia sajaro wesrigis ganamartebas ar axdens, 

Sesabamisad, saxelmwifo uflebamosilia sakuTari principebidan ga-

momdinare, sakuTari sajaro wesrigi Tavad gansazRvros. sasamar-

Tlos mier dadgenili praqtikidan Tu Teoriuli masalebidan ga-

momdinare, ganisazRvra sajaro wesrigis (ordre public) TiTqmis un-

iversaluri definicia. `sajaro wesrigi warmoadgens yvela saxelm-

wifosa da saerTaSoriso organizaciaTa (extra-national community) 

ekonomikuri, samarTlebrivi, moraluri, politikuri, religiuri da 

socialuri fundamenturi standartebis erTobliobas.~8 

 

3.1. sajaro wesrigis saxeebi 

 

sajaro wesrigis dayofa Semdegnairad xdeba: 1. erovnuli, 2. 

saerTaSoriso, 3. transnacionaluri.Aaseve, gamoyofen materialursa 

da saproceso - samarTlebriv sajaro wesrigs. 

erovnuli anu `Sida~ sajaro wesrigi saxelmwifos mier erov-

nuli kanonmdeblobiT aRiarebul moralisa da samarTlis fundamen-

tur principebs moicavs. imperatiuli normebis gaTvaliswineba qvey-

nis kanonmdeblobiT xdeba, raTa daculi iqnas saxelmwifos mier 

aRiarebuli interesebi.9 sajaro wesrigis Sinaarsi sxvadasxva qveya-

                                                           
7 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli (samarTali), 

Tbilisi, 1999, 178.  ix., citireba ioseliani al., sadiseratio naSromi 

moqnili meTodis upiratesoba xist meTodTan SedarebiT saxelSekrulebo 

sakolizio samarTalSi, Tbilisi, 2010, 95. 
8 Choi S., Symposium Issue, The Interaction Between National Courts and Interna-

tional Tribunal, Note, Judicial Enforcement of Arbitration Awards Under The ICSID 

and New York Conventions, New York University Journal of International Law and 

Politics, (Fall 1995-Winter 1996), 18. 
9 James D. Fry, Désordre Public International under the New York Convention: 

Wither Truly International Public Policy, Chinese Journal of International Law 

(March 2009), 81-86. ix., citireba, Rohullah A. Grounds for Refusing Enforce-
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naSi gansxvavebulia. saxelmwifo Tavisi interesebidan gamomdinare, 

Tavad gansazRvravs, Tu ra warmoadgens misi kanonmdeblobis umTa-

vres da umniSvnelovanes princips.10 

saerTaSoriso sajaro wesrigi Semdegnairad Camoyalibda: `igi 

erovnuli kanonmdeblobiT gaTvaliswinebuli moralisa da kanonis 

savaldebulo normebis erTobliobas warmodgens da im urTierTobe-

bis mimarT gamoiyeneba, romelSic saerTaSoriso elementia warmod-

genili. Ees SeiZleba iyos xelSekrulebis mxareebi sxvadasxva qvey-

nidan, xelSekrulebis mimarT gamosayenebeli ucxo qveynis samarTa-

li da aS. saerTaSoriso sajaro wesrigi ufro viwroa da ufro 

liberaluria, vidre erovnuli sajaro wesrigi, romelic qveynis 

erovnuli gadawyvetilebis mimarT unda iqnas gamoyenebuli.11 

yvelaze bundovan da gaurkvevel sakiTxs transnacionaluri sa-

jaro wesrigis ganmarteba warmoadgens. masTan dakavSirebuli mosa-

zrebebi ganxvavebuli da urTierTsawinaaRmdegoa. transnacionaluri 

sajaro wesrigi araa mxolod erTi saxelwifos imperatiuli norme-

bi, aramed, moicavs bunebiTi samarTalis fundamentur wesebs, un-

iversaluri samarTlis ZiriTad principebs, saerTaSoriso sajaro 

samarTlis jus cogens gaTvaliswinebul wesebs, civilizirebuli ere-

bis mier cnobil zogad principebs - moralis da sajaro wesrigis 

Sesaxeb. 12 moralis zogad principebs, rogoricaa korufciis, narko-

trefikingis, terorizmis, kontrabandis dauSvebloba da aS. 

transnacionaluri sajaro wesrigis cneba ZiriTadi wesebisa da 

principebis erTobliobas moicavs, maT Soris standartebs, normebsa 

                                                                                                                             
ment of Foreign Arbitral Awards under the New York Convention, 

<http://ssrn.com/abstract=1616746> [03.12.2013] 
10 Jay R. Sever, Comment: The Relaxation of Inarbitrability and Public Policy 

Checks on U.S. And Foreign Arbitration: Arbitration out of Control? 65 Tul. L. Rev. 

1661, (1991)p. 1666. ix., citireba., Rohullah A. igive, 20. 
11 Rohullah A., Grounds for Refusing Enforcement of Foreign Arbitral Awards under 

the New York Convention, 20, http://ssrn.com/abstract=1616746, [03.12.2013] 
12

 Berger, The Modern Trend Towards Exclusion of Recourse Against Trasnational 

Arbitral Awards: European Perspective, 12 Fordham ILJ, 1989, no. p. 642. ix., ci-

tireba., aleqsandre ioseliani sadisertacio naSromi moqnili meTodis 

upiratesoba xist meTodTan SedarebiT  saxelSekrulebo sakolizio samar-

TalSi, Tbilisi, 2010, 95. 

http://ssrn.com/abstract=1616746
http://ssrn.com/abstract=1616746
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da Cveulebebs, romelic msoflios sazogadoebis mieraa miRe-

buli.Aaseve, Cveulebaze dafuZnebuli samarTlis wesebis erTobli-

obas, romelic saxelmwifos Sida kanonmdeblobis nawili araa, Tum-

ca igi gamoyenebuli unda iqnas arbitris mier, raTa cnobasa da 

aRsrulebaze uaris Tqma ar moxdes.AaRniSnuli principebi da wesebi 

arc saerTaSoriso da arc erovnul samarTals ar miekuTvneba, 

aramed - lex mercatoria, lex sportive, lex electronica.13   

mTavari gansxvaveba erovnul (tradiciul) da transnacionalur 

sajaro wesrigs Soris isaa, rom pirvelis mizania sasamarTlo qvey-

nis samarTlisF(lex fori) fundamentaluri principebi daicvas, xolo 

meore mowodebulia daicvas is  Rirebulebebi, rac saerToa mowi-

nave kacobriobisaTvis (anu civilizirebuli erebisaTvis).14 

 

3.2. saprocesosamarTlebrivi sajaro wesrigi 

 

sajaro wesrigis diferencireba aseve misi bunebidan gamomdinare 

xdeba. saprocesosamarTlebrivi sajaro wesrigi darRveulad iT-

vleba, roca saarbitraJo warmoebis dros darRveulia im qveynis 

saproceso samarTlebrivi imperatiuli normebi,  sadac gadawyveti-

lebis cnoba da aRsrulebaa moTxovnili. saqarTvelos teritoriaze  

samoqalaqo samarTalwarmoeba samoqalaqo saproceso kodeqsis Sesa-

bamisad xorcieldeba, xolo am kodeqsiT gaTvaliswinebuli impera-

tiuli normebis darRveva sajaro wesrigis darRvevas warmoadgens. 

igive wesi saarbitraJo samarTalwarmoebaze vrceldeba. 

arbitraJi valdebulia davis ganxilvisas daicvas samoqalaqo sa-

proceso samarTlebrivi yvela principi, winaaRmdeg SemTxvevaSi sa-

samarTlo uars ityvis kanonis darRveviT miRebuli gadawyvetilebis 

cnobasa da aRsrulebaze. saproceso samarTlebrivi sajaro wesrigi 

                                                           
13 James D. Fry, Désordre Public International under the New York Convention: 

Wither Truly International Public Policy. Chinese Journal of International Law, Vol. 

8, 88. ix., citireba, Rohullah A, Rohullah A. Grounds for Refusing Enforcement 

of Foreign Arbitral Awards under the New York Convention, 21. 
14  ioseliani al., sadisertacio naSromi moqnili meTodis upiratesoba 

xist meTodTan SedarebiT saxelSekrulebo sakolizio samarTalSi, Tbili-

si, 2010, 101. 
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samoqalaqo saproceso samarTlebrivi yvela ZiriTadi da umniSv-

nelovanesi principis erTobliobas warmoadgens. saxelmwifo gadawy-

vetilebis aRsrulebisas SeboWilia saproceso samarTlebrivi saja-

ro wesrigis imperatuli normebiT da valdebulia „saproceso sa-

marTlianobis fundamentaluri normebi“ daicvas.15 

qveynis Sida kanonmdeblobiT gaTvaliswinebuli savaldebulo sa-

procesosamarTlebrivi normebi, romelic arbitraJTan dakavSirebul 

urTierTobas awesrigebs erTmaneTisagan gansxvavebulia. saarbitraJo 

procesebze erTgvari kontrolis dawesebis aucilebloba, ewinaaRm-

degeba saerTaSoriso komerciul interesebs da mxareTa avtonomiis 

farglebis SezRudvas warmoadgens. sajaro wesrigi ki mimarTulia 

saerTaSoriso komerciul arbitraJebTan dakavSirebuli kanonmdeb-

lobis unificerebasa da harmonizaciasTan. 

saproceso samarTlebrivi sajaro wesrigi umniSvelovanesi ele-

mentia. amiT samarTliani sasamarTlos uflebis ganxorcielebis 

SesaZlebloba eniWeba mxares. UNCITRAL-is modeluri kanoni 

`saerTaSoriso komerciuli arbitraJis Sesaxeb~ savaldebulo nor-

mas iTvaliswinebs, rom mxareebi Tanasworuflebiani arian saarbi-

traJi saqmis ganxilvis dros. TiTeuli mxares Tanabari SesaZleb-

loba unda mieces warmodgenili iyos saarbitraJo saqmis ganxilvi-

sas. amave kanonis 24-e muxlis mixedviT, `mxareebs winaswar unda 

ecnoboT saqmis ganxilvis Sesaxeb da unda mieceT gonivruli vada 

saqmis saTanado mosamzadeblad.~ amave kanonis 23-e muxlis mixedviT, 

„erTi mxarisaTvis gadacemuli yvela dokumenti unda gadaegzavnos 

meore mxares“.  arbitraJTan dakavSirebuli yvela normatiuli aqti 

moicavs mxaris uflebas, monawileoba miiRos saarbitraJo ganxil-

vaSi, droulad iqnas informirebuli arbitris daniSvnis, saarbi-

traJo warmoebis dawyebis Sesaxeb, mieces gonivruli vada warmoad-

ginos sakuTari mosazreba da Sesabamisi mtkicebulebebi saarbitraJo 

sarCelTan dakavSirebiT, droulad gadaegzavnos saqmisaTvis arsebi-

Ti mniSvnelobis mqone yvela dokumenti, saarbitraJo ganxilvisas 

                                                           
15 cercvaZe g., saerTaSoriso arbitraJi, Tbilisi, 2009, 518. 
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warmodgenili iqnas advokatis mier.   aRniSnuli saarbitraJo war-

moebis umTavres principebs warmoadgens. 

 

3.2.1. arbitris daniSvna da uflebamosilebis ganxorcileba 

 

samarTliani sasamarTlos uflebis erTi-erTi elementia arbi-

tris mier sworad ganxorcielebuli samarTalwarmoeba. arbitraJis 

principidan gamomdinare, mxareebi uflebamosilni arian damoukideb-

lad airCion arbitri an/da SeTanxmdnen arbitr(eb)is arCevis wesze. 

sxvadasxva samarTlis sistemaSi mxareebis Tavisufleba arbitris 

arCevasTan dakavSirebiT izRudeba sajaro wesrigis imperatiuli 

normebiT. arbitris uflebamosilebis ganxorcieleba yvela SemTxve-

vaSi unda moxdes obieqturad da kanonierad. yvela arbitri valde-

bulia, saarbitraJo ganxilvis dawyebamde, ganacxados im garemoe-

bebis Sesaxeb, romelic maT obieqturobaSi eWvis Setanis safuZveli 

SeiZleba gaxdes. saerTaSoriso praqtikaSi dadgenili wesebis Sesa-

bamisad,  arbitris acilebis safuZvels nebismieri garemoeba war-

moadgens, ramac „arbitris miukerZoeblobaSi eWvis Setanis goni-

vruli safuZveli SeiZleba Seqmnas“.16  

arbitri, movaleobis ganxorcielebisas mosamarTlis msgavsad, 

unda iyos damoukidebeli da miukerZoebeli. winaaRmdeg SemTxvevaSi, 

mxaris mier arbitris araobieqturobasa an/da mikerZoebaze miTiTeba 

SeiZleba gaxdes gadawyvetilebis cnobasa da aRsrulebaze uaris 

Tqmis safuZveli.  UNCITRAL-is saarbitraJo wesebis me-9 muxlis 

mixedviT, `arbitri valdebulia saqmis ganxilvis dawyebamde gaam-

JRavnos yvela is garemoeba, romelic SeiZleba gonivruli eWvis 

Seqmnis safuZveli gaxdes arbitris obieqturobasa da damoukideb-

lobaSi. mxares droulad unda miewodos informacia yvela garemoe-

bis Sesaxeb. me-10 muxlis mixedviT, Sesabamisi safuZvlis arsebobis 

SemTxvevaSi `arbitri SeiZleba acilebuli iqnes, Tu arsebobs arbi-

tris obieqtur moqmedebaSi gonivruli eWvis Setanis safuZveli“. am 

wesis darRveviT miRebuli saarbitraJo gadawyvetilebas sasamar-

                                                           
16 Public policy and Arbitral Procedure ICCA congress series #3(New York/1986), 

205-226. 
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Tlos mier uari eTqmeva cnobasa da aRsrulebaze. aRniSnulTan da-

kavSirebiT arsebobs ramdenime mniSnvelovani gadawyvetileba. sa-

frangeTis saapelacio sasamarTlom uari uTxra mxares, gadawyveti-

lebis aRsrulebaze, swored am safuZvelze miTiTebiT. saarbitraJo 

ganxilvaSi monawileba miiRo arbitrma, romelic erTdroulad 

msaxurobda or arbitraJSi (italiasa da safrangeTSi). italiurma 

tribunalma, franguli tribunalisagan miiRo araswori informacia, 

im mxaris Sesaxeb, romelic italiur arbitraJSi gansaxilvel dava-

Si monawileobda. arakanonierad miRebuli informacia  gaxda gadawy-

vetilebis miRebis safuZveli. sasamarTlom miiCnia, rom msgavsi 

araeTikuri saqcieli (franguli tribunalis mier italiuri tribu-

nalisadmi informaciis miwodeba) arbitris araobieqtur moqmedebas 

warmoadgenda, ramac balansiis darRveva gamoiwvia. amgvari disbala-

sis arseboba samarTliani sasamarTlos uflebis darRvevas warmoad-

gens, rac italuri sasamarTlos mier gadawyvetilebis cnobasa da 

aRsrulebaze uaris Tqmis safuZveli gaxda.17 

sasamarTloebis midgoma arbitris miukerZoebolobisa da arao-

bieqturobis sakiTxTan yvela qveyanaSi gansxvavebulia. saerTaSoriso 

praqtikaSi arsebobda uamravi SemTxveva, rodesac damarcxebuli 

mxare gadawyvetilebis gauqmebas samarTliani sasamarTlos uflebis 

darRvevaze miTiTebiT iTxovda. gadawyvetilebis miRebisas, sasamar-

Tlos mier gaTvaliswinebuli iqna is garemoeba, rom arbitrsa da 

mxareebs Soris saarbitraJo warmoebamde an mis Semdeg arsebobda 

iseTi urTierToba, rasac SeiZleba arbitris damoukideblobasa da 

miukerZoeblobis principis darRveva gamoewvia. reimsis olqis sasa-

marTlos mier gauqmebis safuZvelad ar iqna gamoyenebuli is gare-

moeba, rom arbitri iyo mxaris wamomadgeneli saapelacio sasamar-

TloSi saqmis ganxilvisas. safrangeTis sasamarTlom miuTiTa, rom 

„sajaro wesrigi, romelic ucxo qveynis sasamarTlos gadawyveti-

lebis cnobasa da aRsrulebis mimarT gamoiyeneba ar aris gadawyve-

tilebis mimRebi qveynis erovnuli anu „Sida~ sajaro wesrigi, 

aramed im qveynis saerTaSoriso sajaro wesrigi, romelic gadawyve-

                                                           
17  Kronke H., Nacimietno P., Recogcnition an Enforcement of foreign Arbitral 

Awards: a Global comentatory on te New york convention, kronke, et.al. 2010, 260. 
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tilebis cnobasa da aRsrulebas axdens.“ sasamarTlom miiCnia, rom 

saarbitraJo gadawyvetilebiT darRveuli ar iqna safrangeTis saer-

TaSoriso sajaro wesrigi da kanonmdeblobiT gaTvaliswinebuli 

samarTliani sasamarTlos ufleba. vinaidan, arbitris amgavri moqme-

deba ganxorcielda arbitris uflebamosilebis dasrulebis Semdgom 

da aseT moqmedebas ar SeiZleba gavleba moexdina saqmis Sedegebze. 

reimsis olqis sasamarTlos mier arbitris amgvari moqmedeba Sefas-

da kanonierad da ar dakmayofilda saCivari gadawyvetilebis gauqme-

bis moTxovniT.18 

 

3.1.3. mxaris arainfomirebulobisas miRebuli gadawyvetileba 

 

samoqalaqo samarTalwarmoebis principidan gamomdinare, arbi-

traJi valdebulia mxares droulad Seatyobinos arbitris daniSv-

nisa da saarbitraJo warmoebis Sesaxeb. Tumca, mxare uflebamosilia 

uari ganacxados warmoebaSi monawileobis miRebaze. mxaris monawi-

leobis gareSe Catarebuli saarbitraJo warmoebis Sedegad miRebu-

li gadawyvetilebis cnoba da aRsruleba xorcieldeba sasamarTlos 

mier mxolod im SemTxvevaSi Tu mxarisaTvis uwyebis Cabareba gan-

xorcielda kanoniT dadgenili wesiT.  espaneTis sasamarTlos mier 

ganxorcielda ucxo qveynis sasamarTlos gadawyvetilebis cnoba da 

aRsruleba, miuxedavad, imisa, rom gadawyvetilebis mimRebi qveynis 

sasamarTlos kanonmdebloba ar icnobda mxaris daswrebis gareSe 

miRebuli gadawyvetilebis miRebis wess. sasamarTlos mier miTiTe-

bul iqna, rom arbitraJis mier mxarisaTvis gagzavnili saTanado 

Setyobineba, rogorc arbitris daniSvnis, aseve, saarbitraJo war-

moebis dawyebis Sesaxeb, warmoadgens aucileblobas gadawyvetilebis 

cnobisa da aRsrulebisaTvis. mxaris gamoucxadebloba sasamarTlos 

mier ar CaiTvala sajaro wesrigis darRvevad.19 

arbitraJis mier mxaris arasakmarisad informirebulobis gamo 

Tbilisis saapelacio sasamarTlom uari uTxra mxares gadawyveti-

                                                           
18 Public policy and Arbitral Procedure ICCA congress series #3(New York/1986), 

215.  
19 iqve, 205-226, 226. 
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lebis cnobasa da aRsrulebaze. saarbitraJo sarCeli mimarTuli 

iyo ori mopasuxis winaaRmdeg, romelTagan erTi iyo TurqeTis mo-

qalaqe qarTuli enis armcodne piri. arbitraJis mier gagzavnili 

saqmis masalebis Cabareba mxarisaTvis ver moxerxda, Tumca igi Ca-

barda misi raionis gamgeobas da amave dros sajaro publikaciis 

gziT gamoqveynda qarTulenovan gazeTSi. gamoirkva, rom am periodSi 

mopasuxe saqarTveloSi ar imyofeboda. sasamarTlos mier dadgenili 

iqna, rom mopasuxe iyo TurqeTSi mcxovrebi qarTuli enis armcodne 

piri. arbitraJis mier mxarisaTvis uwyebis CabarebasTan dakavSire-

buli moqmedebebi ganxorcielda samoqalaqo saproceso kanonmdeblo-

bis dacviT. sasamarTlom yuradReba miaqcia 1998 wlis 13 aprilis 

saqarTvelosa da TurqeTis respublikas Soris dadebuli „samoqala-

qo, savaWro da sisxlis samarTlis saqmeebze samarTlebrivi ur-

TierTdaxmarebis Sesaxeb“ ormxriv xelSekrulebas.  „normatiuli 

aqtebis Sesaxeb“ saqarTvelos kanonis Sesabamisad, saerTaSoriso 

xelSekrulebas upiratesi iuridiuli Zala gaaCnia, vidre saqarT-

velos kanons. aqedan gamomdinare, sasamarTlom miiCnia, rom ucxo 

qveynis moqalaqisaTvis uwyebis Cabareba unda momxdariyo saerTaSo-

riso xelSekrulebis Sesabamisad. sasamarTlom miiCnia, rom arbi-

traJis mier miRebuli gadawyvetileba ewinaaRmdegeboda sajaro we-

srigs, vinaidan, darRveuli iqna mxarisaTvis uwyebis Cabarebis kano-

niT gaTvaliswinebuli wesi. sasamarTlom, aseve, miuTiTa, rom „ar-

bitraJis Sesaxeb“ kanonis 45-e muxlis a.g. qvepunqtis mixedviT 

mxare ar iyo jerovnad informirebuli arbitris daniSnvis an saar-

bitraJo ganxilvis Sesaxeb. sasamarTlom gadawyvetilebis cnobasa 

da aRsrulebaze uari Tqva orive nawilze miTiTebiT. sakmarisi iqne-

boda sasamarTlos mier gadawyvetilebis mxolod sajaro wesrigTan 

winaaRmdegobaze miTiTebac. 20  vinaidan, 45-e muxlis a.g. qvepunqtze 

miTiTeba imMSemTxvevaSi xdeba, rodesac damarcxebuli mxare Tavad 

uTiTebs, rom gadawyvetilebis miRebisas igi arajerovnad iyo in-

formirebuli arbitris daniSvnisa da saarbitraJo ganxilvis Se-

saxeb. Tu aRniSnuli gamoremoebis gamokvleva sasamarTlos inciati-

                                                           
20  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 18 aprilis gadawyvetileba saqmeze #2b/2573-10. 
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ciT xorcieldeba, maSin sasamarTlo valdebulia miuTiTos sajaro 

wesrigis darRvevaze. 

 sajaro wesrigTan winaaRmdegobaze miTiTebiT, mxaris arainfor-

mirebulobis gamo, mxares Tbilisis saapelacio sasamarTlos ganCi-

nebiT uari eTqva kidev erTi gadawyvetilebis cnobasa da aRsrule-

baze.  palatam  ganmarta, rom sajaro wesrigis zogadi principebi-

dan gamomdinare, saarbitraJo mosarCelis mier saarbitraJo mopa-

suxis misamarTad Tundac registrirebuli iuridiuli misamarTis 

miTiTeba, romelzec mopasuxes ar bardeba arbitraJis mier gagzav-

nili korespodencia, ar aTavisuflebs saarbitraJo mosarCeles 

misTvis cnobili mopasuxis faqtobrivi misamarTis an komunikaciis 

sxva saSualebebiT Setyobinebis valdebulebisagan. palatam miiCnia, 

rom mopasuxed iuridiuli piris miTiTebis SemTxvevaSi, saarbitra-

Jo mosarCeles unda moeTxovos yvela SesaZlo rekvizitis miTiTeba. 

amasTanave, iuridiuli piris SemTxvevaSi, garda misi iuridiuli 

misamarTisa, xelmisawvdomia xelmZRvanelobasa da warmomadgenlo-

baze uflebamosili pirebis vinaobis dadgena da mosarCeles SesaZ-

lebloba aqvs maTi monacemebic moiZios da miuTiTos arbitraJs. 

Sesabamisad, sajaro publikaciis gamoqveynebamde arbitraJma saarbi-

traJo mosarCeles  maqsimalurad unda mosTxovos iuridiuli piri-

sa da mis warmomadgenlobaze uflebamosili pirebis sakontaqto 

monacemebis miTiTeba da mxolod amis Semdgom SeuZlia imsjelos 

sajaro Setyobinebis gamoyenebis aucileblobaze. mocemul SemTxve-

vaSi ki dgindeba, rom saarbitraJo mosarCelem miuTiTa mopasuxis 

mxolod  iuridiuli misamarTi, Tumca saqmis masalebidan irkveva, 

rom sadavo xelSekrulebaSi mopasuxis iuridiuli misamarTis garda 

miTiTebulia agreTve direqtoris misamarTic, romelzedac xelSe-

krulebidan gamomdinare yvela korespodenciis gadagzavna unda 

momxdariyo. amdenad, palatis azriT, saarbitraJo mosarCelem imTa-

viTve icoda, rom mopasuxes iuridiul misamarTze gzavnili ver 

Cabardeboda, aseve icoda mopasuxis faqtobrivi adgilsamyofelis 

Taobaze, Tumca amis Sesaxeb arbitraJs ar acnoba da mxolod for-

malurad mopasuxis iuridiuli misamarTis miTiTebiT Semoifargla. 

iuridiul misamarTze Caubarebloba arbitraJma sajaro publikaciis 
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gamoyenebis safuZvlad miiCnia. gamoyenebuli publikaciis miuxedavad, 

sasamarTlom miiCnia, rom mxaris daswrebis gareSe miRebuli gadawy-

vetileba sajaro wesrigis darRvevas warmoadgens da ganmcxadebels 

uari eTqva gadawyvetilebis cnobasa da aRsrulebaze.21 

samarTliani sasamarTlos ufleba moicavs, aseve, mxaris droul  

informirebulobas saarbitraJo warmoebis zepiri mosmenis TariRis 

Sesaxeb, raTa mas mosamzadeblad gonivruli vada mieces. saproceso 

samarTlebrivi sajaro wesrigis darRvevasTan miTiTebiT qarTul 

sasamarTlo praqtikaSi arsebobs ramdenime gadawyvetileba. Tbilisis 

saapelacio sasamarTlos mier ar ganxorcielda iseTi gadawyveti-

lebis aRsruleba, romelic gamotanili iqna Semdegi saproceso 

darRveviT. saqmis masalebidan irkveoda, rom zepiri mosmena arbi-

traJSi gaimarTa 2011 wlis 25 ivniss, Tumca Setyobineba amis Se-

saxeb mxares gaegzavna 2011 wlis 9 agvistos. kanonis darRveviT 

gagzavnili Setyobineba sasamarTlos mxridan cnoba da aRsrulebaze 

uaris Tqmis safuZveli gaxda.22 

sasamarTlo praqtikiT dadgenili iqna, rom saarbitraJo saqmis 

masalebSi saarbitraJo mosmenis sxdomis oqmis ararseboba warmoad-

gens sajaro wesrigis darRvevas. Tbilisis saapelacio sasamarTlos 

mier uari eTqva mxares gadawyvetilebis cnobasa da aRsrulebaze 

saarbitraJo sxdomis oqmis ararsebobis gamo. `arbitraJis Sesaxeb~ 

saqarTvelos kanoni saarbitraJo sxdomis oqmis arsebobis auci-

leblobas ar iTvaliswinebs. davis ganmxilveli arbitraJis debule-

bis Sesabamisad, saarbitraJo sxdomis oqmis warmoeba, mxolod im 

SemTxvevaSi ganxorciledeboda, Tu amis Sesaxeb orive mxare weri-

lobiT mimarTavda arbitraJs, rac aRniSnul SemTxvevaSi ar ganxor-

cielebula. saapelacio sasamarTlom miuTiTa samoqalaqo saproceso 

kodeqsis 394-e muxlze, romelic saapelacio gadawyvetilebis gauq-

mebis absulutur safuZvlad iTvaliswinebs sxdomis oqmis ararse-

                                                           
21  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 18 aprilis  2012 wlis 10 aprilis ganCineba saqmeze #2b/1268-12. 
22  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 15 ivnisis gadawyvetileba 2b/1178-10. 
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bobas. sasamarTlom aRniSul normaze miTiTebiT gadawyvetilebis 

sajaro wesrigTan winaaRmdegoba daadgina.23 

mxarem, romelsac uari eTqva gadawyvetilebis aRsrulebaze sar-

CeliT mimarTa sasamarTlos da im garemoebaze apelirebda, rom sa-

samarTlos mier gadawyvetilebis aRsrulebaze uaris TqmiT, faqto-

brivad, saarbitraJo SeTanxmebis gauqmeba moxda da misi uflebis 

realizeba ver moxerxda. pirveli instanciis sasamarTlom sarCelis 

warmoebaSi miRebaze ganacxada uari, im safuZvliT, rom saapelacio 

sasamarTlos mier gadawyvetilebis aRsrulebaze uaris Tqma ar war-

moadgens saarbitraJo SeTanxmebis gauqmebis safuZvels.24 saarbitra-

Jo SeTanxmebis namdvilobis gamo davis ganxilva sasamarTlos mier 

ver ganxorcieldeboda. sarCelis warmoebaSi miRebaze uaris Tqmis 

Sesaxeb ganCineba gasaCivrda kerZo saCivriT. saapelacio sasamar-

Tlos mier dakmayofilebuli iqna kerZo saCivari.Ppalatam miiCnia, 

rom arbitraJis gadawyvetilebis cnobasa da aRsrulebaze uaris 

TqmiT mxares waerTva ufleba moexdina darRveuli uflebis reali-

zeba sasamarTlos mier. sasamarTlom miuTiTa saqarTvelos konsti-

tuciis 42-e muxliTa da samoqalaqo saproceso kodeqsis me-2 mux-

lis pirveli nawiliT gaTvaliswinebul piris sasamarTlosaTvis 

mimarTvis uflebas. aRniSnul safuZvelze miTiTebiT, sasamarTlom 

pirveli instanciis gadawyvetileba sarCelis warmoebaSi miRebaze 

uaris Tqmis Sesaxeb gaauqma.25 

Tbilisis saapelacio sasamarTlos mier aRniSnuli davis daqvem-

debareba sasamarTlosaTvis ar SeiZleba sworad iqnas miCneuli. saa-

pelacio palatis mier saarbitraJo gadawyvetilebis cnobasa da 

aRsrulebaze uaris Tqma sasamarTlos ar unda mieCnia saarbitraJo 

SeTanxebis baTilad an gauqmebulad cnobis safuZvlad. gadawyveti-

lebis cnobasa da aRsrulebaze uaris Tqmis Semdgom, mxare ufleba-

                                                           
23  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 15 ivnisis  gadawyvetileba 2b/2531-11. 
24 Tbilisi saqalaqo sasamarTlos samoqalaqo saqmeTa kolgiis 2011 wlis  

17 agvistos ganCineba 2/9248-11  
25  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 11 noembris ganCineba saqmeze 2b/3218-11. 
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mosilia ganmeorebiT mimarTos arbitraJs, romelic xelaxla ganax-

orcielebs saqmis ganxilvas. gadawyvetilebaze uaris Tqmis sa-

fuZvl(eb)is aRmofxvris Semdgom sasamarTlo gadawyvetilebis cno-

bas da aRsrulebas moaxdens. Sesabamisad, saapelacio sasamarTlos 

mier arasworad iqna miRebuli gadawyvetileba pirveli instanciis 

sasamarTlos sarCelis warmoebaSi miRebaze uaris Tqmis Sesaxeb 

ganCinebis gauqmebasTan dakavSirebiT. 

 

3.1.4. saprocesosamarTlebrivi sajaro wesrigis sxva safuZvelebi  

 

saproceso samarTlebrivi sajaro wesrigis darRvevas aseve davis 

gadawyvetisaTvis dadgenili vadis darRveva warmoadgens. saarbi-

traJo SeTanxmebis dadebisas mxareebi uflebamosilni arian Se-

Tanxmdnen davis ganxilvis konkretul vadebze. SesaZlebelia, gan-

xilvis vadebs erovnuli kanonmdebloba iTvaliswinebdes. aRniSnuli 

arbitrs avaldebulebs dava ganixilos kanonmdeblobiT dadgenil 

vadaSi, romlis gazrda arbitris mier dauSvebelia. TurqeTis sasa-

marTlom iseTi saarbitraJo gadawyvetilebis cnoba da aRsruleba 

ar moaxdina, romelic ganxiluli iqna Sveicariis arbitraJis mier 

Turquli saproceso normebis darRveviT. TurqeTis saproceso ko-

deqsis mixedviT, arbitraJi valdebulia gadawyvetileba miiRos da-

vis dawyebidan erTi wlis ganmavlobaSi. arbitraJis mier gadawyve-

tilebis miRebamde erTwliani vada dairRva. TurqeTis sasamarTlom 

miiCnia, rom saqmis ganxilvis savaldebulo vadis darRveva warmoad-

genda sajaro wesrigis darRvevas, rac gadawyvetilebis cnobasa da 

aRsrulebaze uaris Tqmis safuZveli gaxda.26 

 sasamarTlos praqtikaSi ramdenime gadawyvetileba arsebobs, 

romliTac dadgenil iqna, rom samarTliani sasamarTlos ufleba 

moicavs aseve, mxaris uflebamosilebas waradginos saqmisaTvis arse-

biTi mniSnvnelobis mqone yvela mtkicebuleba. arbitraJi valdebu-

lia ar moaxdinos am uflebis SezRudva. germanul da amerikul 

mxareebs Soris dava arbitrma gadawyvita. amerikuli saproceso 

                                                           
26 Kronke H., Nacimietno P., Recogcnition an Enforcement of foreign Arbitral 

Awards: a Global comentatory on te New york convention, kronke,et.al.2010, 377. 
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samarTlebrivi sajaro wesrigi samarTlebrivad dausabuTebeli ga-

dawyvetilebis miRebasTanaa dakavSirebuli. gadawyvetilebis kanonie-

rebis Semowmebis dros sasamarTlo yuradRebas mis formaluri mxa-

resa da Sinaarsze amaxvilebs. aRsrulebis Sesaxeb gadawyvetilebis 

miRebisas, mniSnvnelovania saarbitraJo gadawyvetileba ar ewinaaRm-

degebodes im qveynis samarTals, romlis Sesabamisadac aris miRebu-

li. arbitraJi valdebulia miiRos dasabuTebuli da argumentire-

buli gadawyvetileba, xolo samotivacio nawili unda Seicavdes 

dasabuTebul miTiTebas kanonis normebTan. arbitraJis mier miRebu-

li dausabuTebeli gadawyvetileba SeiZleba cnobasa da aRsrulebaze 

uaris Tqmis safuZveli gaxdes. kanadis sasamarTlos mier uari eTq-

va gamcxadebels ucxo qveynis saarbitraJo gadawyvetilebis cnobasa 

da aRsrulebaze, im safuZvliT, rom saarbitraJo gadawyvetileba ar 

Seicavda samarTlebriv dasabuTebas, rac sajaro wesrigis darRvevad 

iqna miCneuli.  

amasTanave, gadawyvetilebis samotivacio nawilis ararseboba 

yvela qveynis kanonmdeblobis Sesabamisad, konveciis me-5 muxliT 

gaTvaliswinebul safuZvels arc warmoadgens. ramdenime qveynis 

erovnuli samarTlis mixedviT gadawyvetilebis samotivacio nawi-

lis arseboba mxolod mxareTa moTxovnis SemTxvevaSia savalde-

bulo. florenciis saapelacio sasamarTlos mier aRsrulebul iqna 

inglisis saxelmwifos mier samotivacio nawilis gareSe miRebuli 

gadawyvetileba. florenciis sasamarTlos mier ganmartebul iqna, 

rom inglisis kanonmdeblobiT, italiurisagan gansxvavebiT, samoti-

vacio nawilis arseboba savaldebulo araa. imave safuZvlis arsebo-

bis gamo, Tbilisis saapelacio sasamarTlom uariUuTxra mxares 

cnobasa da aRsrulebaze. qarTuli saproceso kanonmdeblobis mixed-

viT, saarbitraJo gadawyvetilebaSi samotivacio nawilis ararseboba, 

sasamarTlom miiCnia sajaro wesrigis darRvevad.27 

igive mosazreba iyo gamoTqmuli italiuri sasamarTlos mier 

amerikuli saarbitraJo asociaciis mier miRebul gadawyvetilebaze. 

miuxedavad imisa, rom italiuri kanonmdeblobiT savaldebuloa ga-

                                                           
27  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 11 noembris ganCineba #2b/2758-10. 
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dawyvetilebis samotivacio nawilis arseboba, aRniSnuli moTxovna 

SeuZlebelia dadgenili iqnas ucxo qveynis gadawyvetilebis mimarT. 

samotavacio nawilis ararseboba mxolod im SemTxvevaSi warmoad-

gens gadawyvetilebis sajaro wesrigTan winaaRmdegobas, Tu arbi-

traJis qveynis kanonmdebloba samotavacio nawilis savaldebuloo-

bas iTvaliswinebs. sxva SemTxvevaSi, aRniSnuli gadawyvetilebis 

gauqmebis safuZveli ar SeiZleba gaxdes.  

amrigad, saarbitraJo samarTalwarmoebis dros samoqalaqo sa-

proceso samarTlebrivi ZiriTadi principebisa da wesebis darRveva 

sajaro wesebis darRvevas warmoadgens, rac gadawyvetilebis cnoba-

sa da aRsrulebaze uaris Tqmis safuZvelia. 

  

3.3. materialuri sajaro wesrigi 

 

iuridiul literaturasa da sasamarTlos praqtikaSi gamoyofen 

aseve, materialuri sajaro wesrigis saxes, romelic darRveulad 

saxelmwifos materialuri samarTlis imperatiuli normebis darR-

vevis gamo miiCneva. igi arbitraJis mier gamoyenebuli materialuri 

samarTlis normebTanaa dakavSirebuli. materialuri sajaro wesrigi 

ganmartebulia, rogorc „kanonis imperatiuli normebi, romelic 

awesrigebs davis saganTan dakavSirebul urTierTobebs.“28 

didi xnis ganmavlobaSi, dava iuristebs Soris imasTan dakavSire-

biT mimdinareobda, rom SeTanxmebuli samarTlis gamouyenebloba 

warmoadgenda Tu ara materialuri samarTlis normebs. sajaro we-

srigis pirobebidan gamomdinare, mxareTa Soris SeTanxmebuli gamo-

sayenebeli samarTali SeiZleba Seicvalos sasamarTlos qveynis sa-

valdebulo normebiT an ucxo qveynis samarTlis sistemiT gaTva-

liswinebuli savaldebulo normebiT. yvelaze xSirad savaldebulo 

normebis gamoyenebiT xdeba garemos dacvasTan, konkurenciis samar-

TalTan, embargos gamoyenebasTan, gakotrebis samarTalwarmoebasTan 

dakavSirebuli urTierTobebis mowesrigebasTan. Ddamkvidrebuli 

praqtikis mixedviT, dadginda, rom arbitrebis mier im samarTlis 

                                                           
28 Kronke H., Nacimietno P., Recogcnition an Enforcement of foreign Arbitral 

Awards: a Global comentatory on te New York convention, kronke,et.al.2010. 
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gamouyenebloba, romelic mxareebma airCies, an davis gadawyveta sa-

marTlianobis zogadi principebis Sesabamisad, roca mxareebs arCeu-

li hqondaT konkretuli samarTali, ar iTvleba materialuri saja-

ro wesrigis darRvevad. arbitraJis mier mxareTa SeTanxmebiT gaT-

valiswinebuli normis gamouyenebloba warmoadgens ara materialu-

ri, aramed saproceso samarTlebrivi sajaro wesrigis darRvevas.29 

materialuri sajaro wesrigis darRvevasTan dakavSirebiT ramde-

nime  saintereso gadawyvetileba arsebobs. samoqalaqo saqmeTa pala-

tam daadgina, rom saarbitraJo gadawyvetilebidan cxadi xdeba, rom 

arbitraJs ar gamourkvevia ipoTekiT datvirTuli UuZravi nivTis 

mesakuTris vinaoba. ise daadgina uZravi nivTis realizeba, rom niv-

Tis mesakuTis CarTva saqmeSi ar mouxdenia. arbitraJi valdebuli 

iyo saarbitraJo warmoebisas mxared moewvia uZravi nivTis mesaku-

Tre, vinaidan gadawyvetileba gavlenas axdenda mis uflebebsa da 

movaleobebze.Ppalatam miuTiTa, rom ar ecnoba ra mesakuTres mis 

sakuTrebaSi arsebuli uZravi nivTis mimarT saarbitraJo warmoebis 

dawyebis Taobaze, amiT dairRva sajaro wesrigi - saqarTvelos ka-

nonmdeblobiT imperatiulad dadgenili normebi da moTxovnebi.30 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 19 aprilis ganCinebiT, aseve, sasamarTlom uari ganac-

xada gadawyvetilebis cnobasa da aRsrulebaze materialuri sajaro 

wesrigis darRvevaze miTiTebiT. Ddavis sagans sesxis Tanxis daki-

srebis da giravnobis sagnis movalis kuTvnili saojaxo nivTebis 

realizebis moTxovna warmodgenda. sasamarTlom daadgina, rom mxa-

reTa Soris dadebuli sesxis uzrunvelsayofad mflobelobiTi gi-

ravnobis xelSekruleba daido, Tumca giravnobis sagnis gadacema 

mogiravnisaTvis ar momxdara. sasamarTlom samoqalaqo kodeqsis 

257-e da 258-e muxlebze miuTiTa, rom miuxedavad xelSekrulebis 

dadebisa, mxareTa Soris giravnoba im saxiT, ra saxiTac mas samoqa-

laqo kodeqsi iTvaliswinebs, ar warmoSobila. aqedan gamomdinare, 

am nawilSi arbitraJis gadawyvetileba sajaro wesrigs ewinaaRmde-

                                                           
29 iqve. 
30  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 27 ivlisis ganCineba saqmeze #2b/1569-10. 
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geba, samoqalaqo kodeqsis imperatiulad gansazRvrul 255-e, 257-e 

da 258-e muxlebs. amdenad, sasamarTlom kanonierad miuTiTa mate-

rialuri samarTlis imperatiuli normebis daRveviT miRebuli gada-

wyvetilebis cnobasa da aRsrulebaze.31 

sasamarTlom daadgina, rom saarbitraJo gadawyvetilebiT 

SesaZlebeli iyo, dadgenili yofiliyo ipoTekiT datvirTuli 

uZravi qonebis realizacia iZulebiT auqcionze da aRniSnuli 

uZravi qonebis realizaciiT mosarCelis moTxovnis dakmayofileba.32 

saapelacio sasamarTlos praqtikis Seswavla-ganzogadebis safuZ-

velze SeiZleba daskvnis gakeTeba imasTan dakavSirebiTac, rom xSi-

rad adgili aqvs saarbitraJo gadawyvetilebis nawilobriv cnobas 

da aRsrulebas Seusabamod maRali pirgasamtexlos gamo. rogorc 

cnobilia, pirgasamtexlo valdebulebis Sesrulebis uzrunvelyofis 

saSualebaa, mxareTa SeTanxmebiT gansazRvruli fuladi Tanxa, ro-

melic movalem unda gadaixados valdebulebis Seusruleblobis an 

arajerovnad SesrulebisaTvis. ssk-is 418-e muxlis pirveli nawilis 

Tanaxmad, xelSekrulebis mxareebs SeuZliaT Tavisuflad gan-

sazRvron pirgasamtexlo, romelic SeiZleba aRematebodes SesaZlo 

zians. amowmebs ra saarbitraJo gadawyvetilebis Sesabamisobas sa-

jaro wesrigTan, mopasuxisaTvis dakisrebuli sajarimo sanqciebis 

odenobasTan dakavSirebiT saapelacio sasamarTlos samoqalaqo saq-

meTa palatas srulyofilad aqvs gansazRvruli pirgasamtexlos 

daniSnuleba da ganmartavs, rom marTalia mxareebs SeuZliaT Tavi-

suflad gansazRvron pirgasamtexlo, romelic SeiZleba aRemate-

bodes SesaZlo zians, magram miuxedavad am daTqmisa sasamarTlo 

miiCnevs, rom xSirad saqmeSi miTiTebuli pirgasamtexlo Seusabamod 

maRalia. aseT pirobebSi pirgasamtexlos daniSnuleba, rogorc val-

debulebis Seusruleblobis prevenciis meTodi, kargavs Tavis amgvar 

                                                           
31  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 19 aprilis ganCineba saqmeze #2b/4710-10, igive Tbilisis saapelacio 

sasamarTlo samoqalaqo saqmeTa palatis 2010 wlis 29 ivlisis ganCineba 

saqmeze #2b/2248-10; 
32  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 29 ivlisis ganCineba saqmeze #2b/1767-10. 
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daniSnulebas da iqceva movalis dasjis erT-erT meqanizmad, rac 

dauSvebelia da ewinaaRmdegeba sajaro wesrigs. saqarTvelos samo-

qalaqo kanonmdeblobis Sesabamisad, saapelacio sasamarTlo TviTon 

gansazRvras samarTlian pirgasamtexlos da amis Semdeg uqvemdeba-

rebs iZulebiT aRsrulebas.33  

saapelacio sasamarTlos mier pirgasamtexlos SemcirebasTan da-

kavSirebuli praqtika sworad dasabuTebuli da samarTliania, rad-

gan sasamarTlos amocanaa, mxare daicvas usamarTlo da samoqalaqo 

brunvisaTvis miuRebeli tvirTisagan. vinaidan, urTierTobis damya-

rebisas mxareebi yovelTvis ver sazRvraven maTi Tavisufali nebis 

gamovlenis Sedegebs. sasamarTlo axdens pirgasamtexlos `samar-

Tlian~ Semcirebas, mxedvelobaSi Rebulobs ra, Tu rogoria Se-

srulebis Rirebulebis, misi Seusruleblobisa da arajerovani Se-

srulebiT gamowveuli zianis Tanafardoba pirgasamtexlos odeno-

basTan. sasamarTlo praqtikis analizi cxadyofs, rom saarbitraJo 

ganxilvis Sedegad arbitraJi xSirad ar iTvaliswinebs saqarTvelos 

samoqalaqo kodeqsis specialur danawess aragonivrulad maRali 

pirgasamtexlos Semcirebis Taobaze, xolo, meore mxriv, ikveTeba 

realoba, rom jer kidev saxelSekrulebo urTierTobis stadiaze 

mxareebi Tanxmdebian aragonivruli pirgasamtexlos odenobaze, rac 

SeiZleba ganpirobebuli iyos, Tavis mxriv, an samoqalaqo sazoga-

doebis samarTlebriv standartebze  dabali informirebulobiT 

an/da saxelSekrulebo mxareTagan erT-erTi mxaris - kreditoris 

mxridan Tavisi monopoliuri mdgomareobis (sabazro Zalauflebis) 

borotad gamoyenebiT. 

                                                           
33  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 23 ianvris ganCineba saqmeze #2b/176-12, 2012 wlis 14 martis 

ganCineba saqmeze #2b/935-12; 2012 wlis 28 martis ganCineba saqmeze 

#2b/1209-12; 2012 wlis 12 aprilis ganCineba saqmeze #2b/1355-12; 2012 

wlis 26 aprilis ganCineba saqmeze #2b/1601-12; 2012 wlis 10 maisis 

ganCineba saqmeze #2b/1708-12; 2012 wlis 11 maisis ganCineba saqmeze 

#2b/1730-12; 2012 wlis 14 maisis ganCineba saqmeze #2b/1808-12. 
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Tumca, yuradReba unda gamaxvildes iseT problemur sakiTxze, 

rogoricaa sasamarTlos mier pirgasamtexlos odenobis Semcireba 

Tavisi iniciativiT, rodesac saarbitraJo ganxilvis mopasuxe (mowi-

naaRmdege) mxare TviTon sadavod ar xdis misTvis dakisrebuli ga-

dasaxdeli pirgasamtexlos odenobas. xom ar aqvs adgili am 

SemTxvevaSi SejibrebiTobis principis darRvevas saapelacio sasamar-

Tlos mier? Aam sakiTxTan dakavSirebiT arsebobs ori Sexeduleba: 

mecnierTa nawili miiCnevs, rom am SemTxvevaSi SejibrebiTobis prin-

cipi namdvilad irRveva, radgan mxareebi TviTon gansazRvraven, ro-

meli faqtebi unda daedos safuZvlad maT moTxovnebsa da Sesage-

bels an romeli mtkicebulebebiT unda iqnas dadasturebuli es 

faqtebi. mecnierTa meore nawili ki miiCnevs, rom pirgasamtexlos 

odenobis Semcireba sasamarTlos diskreciul uflebamosilebas war-

moadgens da mas SeuZlia am sakiTxze Tavisi iniciativiTac imsje-

los, imisda miuxedavad, moiTxovs Tu ara mopasuxe pirgasamtexlos 

odenobis Semcirebas. 

marTalia, mxareebi Tavisufalni arian pirgasamtexlos odenobis 

gansazRvraSi, Tumca es Tavisufleba garkveuli faseulobebiTaa Se-

zRuduli, romlis mizanicaa samarTliani samoqalaqo brunvis 

uzrunvelyofa. kreditorma ar unda `aiZulos~ movale aSkarad usa-

marTlo pirobebs moaweros xeli. amitomacaa, rom pirgasamtexloze 

SeTanxmebisas misi odenoba unda ganisazRvros samarTlianobis sa-

fuZvelze. SesaZlebelia, mxareebi im odenobis pirgasamtexloze 

SeTanxmdnen, risi gadaxdevinebac Semdgom mZime tvirTad daawveba 

movales. ssk-is me-8 muxlis mesame nawilis Sesabamisad, samarTle-

brivi urTierTobis monawileni valdebulni arian keTilsindisierad 

ganaxorcielon TavianTi uflebebi da movaleobebi. urTierTobis 

monawileTa interesebis dapirispireba ki ara, aramed maTi solida-

robaa normaluri samoqalaqo brunvis safuZveli. keTilsindisiereba 

gulisxmobs samoqalaqo brunvis monawileTa moqmedebas gulisxmie-

rebiTa da pasuxismgeblobiT, erTmaneTis uflebebisadmi pativiscemiT 

mopyrobas. kerZo samarTlebriv urTierTobebSi gansakuTrebiT gamok-

veTilia ndobisa da keTilsindisierebis roli, rom mTavaria valde-

bulebis Sesruleba da ara pasuxismgebloba valdebulebis Seusru-
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leblobisaTvis. radganac sajaro wesrigis Semadgenlad iTvleba 

iseTi principebi, rogoricaa ndoba da keTilsindisiereba, romelTa 

darRveviT ilaxeba ara mxolod urTierTobis konkretuli monawi-

lis uflebebi, aramed saxelmwifosa da sazogadoebis interesebi, 

amitomac marTebulia saapelacio sasamarTlos moqmedeba, rodesac 

amowmebs ra saarbitraJo gadawyvetilebis Sesabamisobas sajaro we-

srigTan mopasuxisaTvis dakisrebuli sajarimo sanqciebis odenobas-

Tan dakavSirebiT, Tavisi iniciativiT amcirebs Seusabamod maRal 

pirgasamtexlos im safuZvliT, rom Tu saarbitraJo gadawyvetile-

baSi  miTiTebuli pirgasamtexlo Seusabamod maRalia, aseT piro-

bebSi pirgasamtexlos daniSnuleba, rogorc valdebulebis Seusru-

leblobis prevenciis meTodi, kargavs Tavis amgvar daniSnulebas da 

iqceva movalis dasjis erT-erT meqanizmad, rac dauSvebelia da ewi-

naaRmdegeba sajaro wesrigs. 

 

daskvna 

 

samoqalaqo urTierTobebis Tavisuflebis principidan gamomdi-

nare, mxareebi uflebamosilni arian uari Tqvan davis gadawyvetis 

tradiciul saSualebaze da alternatiuli meTodis gamoyenebiT 

moaxdinon davis dasruleba. mxareTa amgvari avtonomiis pirobebSi, 

bunebrivia, saxelmwifo moqalaqeebisa Tu iuridiuli pirebis beds 

kerZo samarTlis subieqtis saxiT arsebul arbitraJs ver miandobs. 

saqarTveloSi bolo aTwleulis ganmavlobaSi arsebuli praqtikisa 

da uamravi rekomendaciis Semdgom miRebulma axalma kanonma, sasa-

marTlos kontrolis sruliad axali wesi danerga, romlis Sesaba-

misadac, sasamarTlos saarbitraJo gadawyvetilebis sisworis Se-

mowmebaSi Carevis farglebi kidev ufro gaizarda da mieniWa ufle-

bamosileba kanoniT pirdapir gaTvaliswinebuli safuZvlebis arsebo-

bisas uari Tqvas gadawyvetilebis cnobasa da aRsrulebaze. Aamgvari 

moqmedeba mxares uflebas ar arTmevs xelaxla mimaTos arbitraJs 

da ganixilos dava, sasamarTlos mier miTiTebuli SeniSvnebis gaT-

valiswinebiT.  
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yvelaze gavrcelebul da mniSvelovan safuZvels gadawyvetilebis 

sajaro wesrigTan winaaRmdegoba warmoadgens, romelic saxelmwi-

foebisa da saerTaSoriso samarTlis subieqtebis mier aRiarebuli 

ZiriTadi principebisa da wesebis erTobliobaa. arbitraJi saqmis 

ganxilvisas SezRudulia saxelmwifos mier aRiarebuli imperati-

uli normebis moqmedebiT da maTi darRveva sasamarTlos mier gada-

wyvetilebis cnobasa da aRsrulebaze uaris Tqmis safuZvels war-

moadgens. 

sasamarTlos Carevis farglebi arbitraJis gadawyvetilebis Se-

mowmebisas sakmaod gaizarda, Tumca, aRniSnuli ar SeiZleba moazre-

bul iqnas, rogorc saxelmwifos mier arbitraJis uflebamosilebisa 

da kompentenciis Seviwroeba, saqarTvelos saxelwifo mxars uWers 

davis alternatiuli saSulebebis rolisa da funqciis gaZlierebas. 


