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simon takaSvili, Tamar gadrani 

 

SromiTi xelSekrulebis koliziursamarTlebrivi 

aspeqtebi qarTul saerTaSoriso  

kerZo samarTalSi 

 

Sesavali 

 

sazogadoebis ganviTarebisa da socialuri saxelmwifos Camoya-

libebis erT-erTi ZiriTadi garanti Tavisufali SromiTsamarTle-

brivi urTierTobis Camoyalibebaa. Sromis ufleba adamianis ufle-

baTa im ricxvs miekuTvneba, romelic qveynis umaRlesi sakanonm-

deblo aqtiT _ konstituciiTaa aRiarebuli da saerTaSoriso kon-

venciebiT, calkeuli kanonebiTa da kanonqvemdebare aqtebiTaa 

uzrunvelyofili. 

calkeuli qveynebis samarTali damsaqmebelsa da dasaqmebuls 

Soris urTierTobebs gansxvavebulad awesrigebs. xSirad SromiTsa-

marTlebrivi urTierTobis pirobebSi, e.w. subordinaciuli ur-

TierTobisas,1 erT-erTi mxaris interesebis upiratesi dacvis 

xarjze meore mxaris pirovnuli interesebi ilaxeba. es ki gansaku-

TrebiT xSiria im SemTxvevaSi, rodesac damsaqmebeli misTvis miniWe-

bul uflebamosilebaTa farTo speqtrs borotad iyenebs. am pro-

cesSi gansakuTrebiT sainteresoa is urTierToba, romelSic mxared 

sxvadasxva qveynis rezidentebi gvevlinebian. demokratiuli da gan-

viTarebuli qveynebi sakuTari da sxva qveynis moqalaqeebisa Tu or-

ganizaciebis samarTlebrivi uflebebis dacvis mizniT qmnian e.w. mi-

TiTebiT anu `koliziur normebs,~2 romlebic SromiTi urTierTobe-

bis dros Sesabamisi kanonis gamoyenebas iTvaliswineben. am normebiT 

ganisazRvreba, Sidasaxelmwifoebrivi anu erovnuli kanonmdebloba 

                                                           
1 qardava e., Sromisa da nardobis xelSekrulebis urTierTmimarTebis sa-

kiTxisaTvis, `samarTlis Jurnali~, #1, 2009, 220. 
2 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 39.  
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unda gamoiyenebodes, Tu ucxo saxelmwifos Sesabamisi urTierTobis 

momwesrigebeli samarTali.  

adamianis ZiriTad uflebaTa WrilSi dasaqmebulTa samarTle-

brivi poziciebi siRrmiseul gaanalizebas saWiroebs.3 aqedan gamom-

dinare, naSromSi yuradReba upiratesad qarTuli saerTaSoriso 

kerZo samarTlis mier SromiTi urTierTobebis momwesrigebel saka-

nonmdeblo normebze gamaxvildeba. naSromis bolos ki SemoTava-

zebuli iqneba is sakanonmdeblo rekomendaciebi, romlebic sasur-

velia qarTul kanonmdeblobaSi aisaxos. 

 

1. SromiTi urTierTobis kerZosamarTlebrivi xasiaTi 

 

`samuSaos Sesruleba anazRaurebis sanacvlod, kerZod ki, misi 

iseTi saxeoba, rogoric SromiTi urTierTobaa, nebismieri sazoga-

doebis arsebobis qvakuTxedia da qveynis ekonomikuri winsvlisa da 

Sesabamisad, sazogadoebis wevrTa keTildReobis zrdis miznebs em-

saxureba~.4 Sromis da Sromis pirobebis uflebebi ara mxolod so-

cialur-ekonomikuri uflebebis birTvs, aramed adamianis ZiriTad 

uflebas warmoadgens.5 Sromis ufleba masTan dakavSirebul sxva-

dasxva ufleba-movaleobas moicavs.6 Sroma warmoadgens adamianis 

uflebas da ara valdebulebas. saxelmwifom moqalaqeebs yvela pi-

                                                           
3 kobaxiZe i., dedaTa ZiriTadi uflebebis dacvis problema saqarTvelos 

Sromis samarTalSi, adamianis uflebaTa dacvis saerTaSoriso standartebi 

da saqarTvelo, k. korkelias redaqtorobiT, Tbilisi, 2011, 124.  
4 zaaliSvili v., SromiTi xelSekrulebis moSlis zogierTi meqanizmi, (sa-

samarTlo praqtikis mimoxilva), Sromis samarTali, v. zaaliSvilis redaq-

torobiT, Tbilisi, 2011, 11.   
5 drJevicki k., Sromis ufleba da Sromis pirobebis uflebebi, ekonomikuri 

socialuri da kulturuli uflebebi, saxelmZRvanelo, meore ganaxlebuli 

gamocema, a. eides, k. krauzesa da a. rosas redaqtorobiT, 2005, 263. 
6 smiti r.k., adamianis saerTaSoriso uflebebi, saxelmZRvanelo, meore ga-

mocema, Tbilisi, 2005, 410.  
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roba unda Seuqmnas, raTa maT icxovron iseT qveyanaSi, sadac ada-

mianis uflebebis dacva aRiarebuli da garantirebuli iqneba.7 

kerZo samarTlis subieqtebi TavianT qonebriv, pirad Tu sxva 

saxis interesebs moqmedebebis gziT ikmayofileben da axorcieleben.8 

Sromis samarTali iseve, rogorc saxelSekrulebo samarTali, spe-

cialur valdebulebiT samarTals ganekuTvneba.9 SromiTi urTier-

Tobis safuZvelia SromiTi xelSekruleba, romelic valdebulebiTi 

xelSekrulebis specialuri saxea. aRniSnuli xelSekrulebiT mxa-

reTa ufleba-movaleobebi da sxva mniSvnelovani pirobebi gani-

sazRvreba.10 SromiTi urTierToba dasaqmebulisa da damsaqmeblis 

mier ormxrivi xelSekrulebis dadebiT iwyeba, sadac mxareebi xel-

Sekrulebis arsebiT pirobebs11 gansazRvraven.12 urTierTobis subieq-

tebs Soris Tanasworobis principis gaTvaliswinebiT, SromiTi xel-

Sekruleba mxareTa nebis Tavisufali gamovlenis Sedegad miRweuli 

SeTanxmebiT formdeba.13  

 zemoaRniSnulidan gamomdinare, Sromis samarTliT mowesrige-

buli urTierToba kerZosamarTlebrivia da pirTa Soris valdebule-

biTi urTierTobis safuZvelze warmoiSoba.14 amasTan, SromiTi xel-

Sekruleba grZelvadian xelSekrulebaTa saxes miekuTvneba, Sesa-

                                                           
7 jorbenaZe s., samoqalaqo kodeqsis calkeuli samarTlebrivi institute-

bis moqmedeba Sromis kodeqsTan mimarTebiT, samarTlis Jurnali `sarCevi~, 

# 1-2 (3-4), Tbilisi, 2012, 17. 
8 WeWelaSvili z., saxelSekrulebo samarTali, Tbilisi, 2010, 34. 
9 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 191.  
10 Ebke W. F., Finkin W. M., Introduction to German law, London, 1996, 315.  
11bolodroindeli sakanonmdeblo cvlilebebiT detalurad mowesrigda 

SromiTi xelSekrulebis arsebiTi pirobebis CamonaTvali, Tumca igi prob-

lemuria saqarTvelos samoqalaqo kodeqsis 327-e muxlTan mimarTebiT. aR-

niSnuli sakanonmdeblo normebis praqtikuli gamoyenebiT garkveuli termi-

nologiuri aRrevebi da samarTlebrivi problemebi gamoricxuli araa.  
12 Player A. M., Employment discrimination law, USA, 1988, 16.          
13 SveliZe z., saqarTvelos Sromis kodeqsiT gaTvaliswinebuli dasaqmebu-

lis samarTlebrivi statusis maxasiaTeblebi, Sromis samarTali, v. zaaliS-

vilis redaqtorobiT, Tbilisi, 2011, 87. 
14 ZamukaSvili d., Sromis samarTali, rogor davicvaT damsaqmeblisa da 

dasaqmebulis uflebebi, Tbilisi, 2009, 16.  
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bamisad, SromiTi xelSekrulebiT nakisri valdebulebis Sesruleba 

gangrZobad xasiaTs atarebs.15  

SromiTi urTierTobis gansakuTrebuloba xelSekrulebis mxareTa 

Soris arsebuli samarTlebrivi urTierTobis TaviseburebaSi mdgo-

mareobs, radganac kerZo samarTlisaTvis fuZemdebluri mxareTa Ta-

nasworobis principi xelSekrulebis dadebis momentidan garkveul 

modificirebas ganicdis. kerZod, daqiravebuli damqiraveblis nebis 

zegavlenis qveS eqceva, mis miTiTebebsa da mis mier gansazRvrul 

organizaciul pirobebze xdeba damokidebuli.16 

 

2. saerTaSoriso kerZo samarTlis roli SromiTi urTierTobis 

mowesrigebaSi 

2.1.  saerTaSoriso Sromis samarTlis cneba 

 

SromiTi urTierTobebis arsidan gamomdinare, dasaqmebuli, ro-

gorc pirovnulad, ise ekonomikurad mniSvnelovnadaa damokidebuli 

damsaqmebelze.17Tanamedrove privatizebisa da sabazro ekonomikis 

ganviTarebis pirobebSi, saqarTveloSi ucxoeli muSaxelis raode-

noba mniSvnelovnad gaizarda. amavdroulad, saqarTvelos mravali 

moqalaqe evropis sxvadasxva qveyanaSi (aramxolod evropaSi) mwiri 

anazRaurebis sanacvlod sakmaod mZime samuSaos asrulebs. xSirad 

msxvili korporaciebi da bankebi dasaqmebulebs samuSaos Sesasru-

leblad sxvadasxva qveyanaSi gansazRvruli vadiT agzavnian.18 aRniS-

nulidan gamomdinare, warmoiSoba iseTi SromiTi urTierTobebi, sa-

                                                           
15 CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT 

moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis rekomenda-

ciebi, Sromis samarTali, v. zaaliSvilis redaqtorobiT, Tbilisi, 2011, 45.  
16 adeiSvili l., kereseliZe d., saqarTvelos Sromis kodeqsis proeqti da 

kontinenturi evropis qveynebis Sromis samarTlis zogierTi ZiriTadi 

principi, qarTuli samarTlis mimoxilva, #1(6), 2003, 10. 
17 CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT 

moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis rekomenda-

ciebi, Sromis samarTali, v. zaaliSvilis redaqtorobiT, Tbilisi, 2011, 37.  
18 <http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf> [1.08.2013]. 

http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf
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dac `ucxo elementad~ ucxo qveynis moqalaqe (dasaqmebuli) an uc-

xo qveynis iuridiuli piria  (damsaqmebeli) warmodgenili.19 

`Tanamedrove saerTaSoriso kerZo samarTalSi SromiT urTier-

Tobebs mniSvnelovani adgili ukavia. ufro metic, amgvari urTier-

Tobebis momwesrigebeli normebi evropuli saerTaSoriso kerZo sa-

marTlis doqtrinaSi calke qvedargadaa Camoyalibebuli da mas 

saerTaSoriso Sromis samarTali ewodeba~.20 saerTaSoriso Sromis 

samarTlis mowesrigebis mizania dasaqmebulsa da damsaqmebels Soris 

SromiTi urTierTobebis gansazRvra, davis mogvarebisaTvis Sesaba-

misi samarTlebrivi safuZvlebis Seqmna da sxva.21 

saerTaSoriso kerZo samarTalSi xelSekrulebebTan dakavSire-

buli problemebi yvelaze TvalsaCinoa.22 maT Sorisaa SromiTsamar-

Tlebrivi xelSekrulebis detalurad mowesrigebis sakiTxic. `uc-

xouri elementis mqone SromiTi urTierTobebis samarTlebrivi mo-

wesrigebisas xSirad Cndeba konfliqti, rodesac ori an meti sax-

elmwifos erovnul kanons pretenzia aqvs erTi da imave urTierTo-

bis regulirebaze.~23 aRniSnuli problemis gadasawyvetad saxelmwi-

foebis SidasamarTlebriv sistemebSi ramdenime koliziuri principi 

gamoiyeneba:  

1. gamosayenebeli samarTlis miTiTeba xdeba SromiT xelSe-

krulebaSi (SeTanxmebuli kanonis principi) da saxelmwifoebi am 

arCevans aRiareben; 

2. gamosayenebel samarTals dasaqmebulis adgilsamyofelis, 

misi sawarmos adgilmdebareobis saxelmwifos kanonmdebloba 

warmoadgens (`samuSaos adgilis kanonis~ principi – Lex loci la-

boris);  

                                                           
19 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 302. 
20 iqve, 300. 
21<http://www.peacepalacelibrary.nl/research-guides/public-international-law-special-

topics/international-labour-law/> [1.08.2013]. 
22 North P., Fawcett J., Private International Law, thirteenth edition, Oxford, 2004, 

533.   
23 geferiZe d., grZeliSvili m., saerTaSoriso Sromis samarTlis Sesaxeb, 

samarTlis Jurnali `marTlmsajuleba da kanoni~, #3(22) 2009, 105. 

http://www.peacepalacelibrary.nl/research-guides/public-international-law-special-topics/international-labour-law/
http://www.peacepalacelibrary.nl/research-guides/public-international-law-special-topics/international-labour-law/
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3. Tu dasaqmebuls Cveulebrivi samuSao adgili ar aqvs da 

samuSaos or an met qveyanaSi asrulebs, gamosayenebel samarTals 

im saxelmwifos erovnuli kanonmdebloba warmoadgens, sadac 

damqiravebels Cveulebrivi adgilsamyofeli aqvs (`damqiraveblis 

qveynis kanoni~).24 

zemoaRniSnuli principebis garda, arsebobs sxva kriteriumebic, 

romlebic gamosayenebeli samarTlis sakiTxs gansxvavebulad awesri-

geben. 

 

2.2. qarTuli saerTaSoriso Sromis samarTali 

 

Tanamedrove samarTlis ganviTarebis kvalobaze, SeiZleba iTqvas, 

rom saqarTvelos saerTaSoriso Sromis samarTali sustadaa ganvi-

Tarebuli. am mxriv, qarTul sakanonmdeblo bazaSi sakanonmdeblo 

normebis arsebobaze saubari zedmetia. gamonakliss `saerTaSoriso 

kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 38-e da 70-e mux-

lebi warmoadgenen.25 garda amisa, aRsaniSnavia, rom saqarTvelo ram-

denime saerTaSoriso konvenciis26 monawile da xelSemkvrel mxares 

warmoadgens, Tumca aRniSnuli wesebi Tanamedrove SromiTsa-

marTlebriv urTierTobebs saTanadod ver awesrigeben. 

saerTaSoriso SromiTsamarTlebrivi urTierTobebis momwesrige-

bel erTaderT materialursamarTlebriv normas `saerTaSoriso ker-

Zo samarTlis Sesaxeb~ saqarTvelos kanoni Seicavs, romlis 38-e 

muxli socialuri dacvis imperatiul normebs exeba. `socialuri 

dacvis imperatiuli normebis~ dacviTi meqanizmi saerTaSoriso ker-

Zo samarTalSi sxvadasxva samarTlebrivi urTierTobis mimarT ga-

                                                           
24 geferiZe d., grZeliSvili m., saerTaSoriso Sromis samarTlis Sesaxeb, 

samarTlis Jurnali `marTlmsajuleba da kanoni~, #3(22) 2009, 105. 
25 `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 70-e 

muxli procesualuri xasiaTisaa. Sesabamisad, naSromSi masze msjeloba ar 

iqneba. 
26 saqarTvelos mier SromiT urTierTobebTan dakavSirebuli ratificire-

buli konvenciebis Sesaxeb detaluri informacia ixileT: gabisonia z., qar-

Tuli saerTaSoriso kerZo samarTali, meore gadamuSavebuli gamocema, 

Tbilisi, 2011, 312. 
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moiyeneba. samwuxarod, qarTvelma kanonmdebelma aRniSnuli ur-

TierTobebi erT muxlSi yovelgvari logikur-Sinaarsobrivi jaWvis 

ararsebobis pirobebSi gaaerTiana. amiT ki saerTaSoriso SromiTsa-

marTlebrivi urTierTobebi faqtobrivad mouwesrigebeli da gaurk-

veveli datova.27 

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 

38-e muxlis pirveli punqti miznad isaxavs, aamoqmedos konkretuli 

qveynis imperatiuli normebi da Sesabamisad, SezRudos SromiT 

xelSekrulebaSi mxareTa neba – airCion iseTi marTlwesrigi, ro-

melic waarTmevda daqiravebuls (kanonis terminologiiT `muSa-mo-

samsaxureebs~) socialuri dacvis garantiebs. imave muxlis me-2 

winadadebaSi samomxmareblo da SromiTi xelSekrulebebisadmi erTi 

koliziuri principis (`susti~ mxaris sacxovrebeli adgilis) misa-

dageba sakmaod (saerTaSoriso praqtikisagan gansxvavebiT) ucnaur 

samarTlebriv Sedegebs iZleva~.28 

miuxedavad imisa, rom `saerTaSoriso kerZo samarTlis Sesaxeb~ 

saqarTvelos kanoni SromiTi urTierTobebis mimarT gamosayenebeli 

samarTlis sakiTxebs ar awesrigebs.29 SesaZlebelia, analogiis sax-

                                                           
27 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 303.  
28 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 692. 
29 2010 wlis dekemberSi saqarTvelos Sromis kodeqsi ierarqiulad sa-

qarTvelos organuli kanoni gaxda. `saerTaSoriso kerZo samarTlis Sesax-

eb~ saqarTvelos kanoni ki `normatiuli aqtebis Sesaxeb~ saqarTvelos ka-

nonis Tanaxmad, kanons warmoadgens, rac imas niSnavs, rom sasamarTlom 

samarTalwarmoebisas unda ixelmZRvanelos ierarqiulad zemdgomi normati-

uli aqtiT. Sesabamisad, SesaZlebelia urTierToba, romelic arsobrivad 

saerTaSorisosamarTlebrivi xasiaTisaa, gadawydes ara `saerTaSoriso kerZo 

samarTlis Sesaxeb~ saqarTvelos kanonis miTiTebiT dadgenili samarTliT, 

aramed Sromis kodeqsiT. amdenad, saWiroa sakanonmdeblo cvlileba Sevides 

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonSi, rac Sromi-

Ti urTierTobis saerTaSoriso kerZo samarTlis mowesrigebis farglebs 

gareT datovebas agvaridebs. miuxedavad aRniSnuli sakanonmdeblo xarvezisa, 

mizanSewonilia saerTaSoriso SromiTi urTierTobebis mimarT gamosayenebe-

li samarTlis `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kano-

niT dadgena. aqedan gamomdinare, naSromSi saerTaSoriso SromiTsamarTle-
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iT xsenebuli kanonis 35-e muxli, xolo im SemTxvevaSi, Tu mxa-

reebs gamosayenebeli samarTali ar aurCeviaT, kanonis 36-e muxli 

iqnas gamoyenebuli. aRniSnulis miuxedavad, samarTlebrivi proble-

mebi gamoricxuli mainc araa. `kanonis 36-e muxli xelSekrulebas-

Tan mWidrod dakavSirebul (damaxasiaTebeli Sesrulebis ganmaxor-

cielebeli piris Cveulebriv adgilsamyofelze) samarTalze migvi-

TiTebs. SromiT xelSekrulebebSi ki aseTad moiazreba is qveyana, 

romelSic daqiravebuls (romelic damaxasiaTebel Sesrulebas 

uzrunvelyofs) Cveulebrivi adgilsamyofeli aqvs. ra Tqma unda, 

aseTi midgoma ar Seesabameba im specifikas, rac SromiT xelSekru-

lebebs axasiaTebs, radgan SromiTi xelSekruleba Tavisi arsiT 

yvelaze mWidrod ukavSirdeba im qveyanas, sadac daqiravebuli Cveu-

lebriv asrulebs Tavis SromiT movaleobebs da naklebad - Cveule-

brivi adgilsamyofelis qveyanas, rodesac es ori ar emTxveva erTma-

neTs~.30 amdenad, sasurvelia sxvadasxva ganviTarebuli qveynis samar-

Tlebrivi tendenciebisa da saukeTeso praqtikis qarTul sakanonm-

deblo bazaSi reglamentireba. 

 

2.3. samarTlebrivi Sedareba (germania, Sveicaria)  

2.3.1.  mokled Sveicariis saerTaSoriso Sromis samarTlis Se-

saxeb 

 

`saerTaSoriso kerZo samarTlis Sesaxeb~ Sveicariis federa-

luri kodeqsis31 121-e muxlSi saerTaSoriso SromiT urTierTobeb-

Tan dakavSirebiT gamosayenebeli samarTlis gansazRvris wesebia ga-

werili. aRniSnuli normis pirveli nawilis Tanaxmad, SromiT xel-

SekrulebasTan dakavSirebiT im qveynis samarTlis normebi gamoiye-

neba, sadac dasaqmebuli samuSaos asrulebs.32 Tu dasaqmebuli ram-

                                                                                                                             
brivi urTierTobis mimarT gamosayenebeli samarTlis sakiTxi `saerTaSori-

so kerZo samarTlis Sesaxeb~ saqarTvelos kanonis Sesabamisadaa ganxiluli. 
30 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 696. 
31 Switzerland’s Federal Code on Private International Law  (CPIL). 
32 CPIL, Art., 121(1). 
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denime qveyanaSi asrulebs samuSaos, SromiTi xelSekrulebis mimarT 

im qveynis samarTali gamoiyeneba, sadac damsaqmebels saqmianobis 

adgili an Cveulebrivi adgilsamyofeli an rezidencia aqvs.33 aqve 

unda aRiniSnos, rom evropis kavSiris sasamarTlo Cveulebriv ad-

gilsamyofelSi moiazrebs im adgils, saidanac damsaqmebeli sakuTar 

bizness marTavs da dasaqmebulTa mimarT nakisri valdebulebebis 

umetes nawils asrulebs.34 

mxareebma SesaZloa SromiTi xelSekruleba im qveynis samarTals 

dauqvemdebaron, sadac dasaqmebuls Cveulebrivi adgilsamyofeli 

aqvs an sadac damsaqmebelis saqmianobis adgili an Cveulebrivi ad-

gilsamyofeli an rezidencia mdebareobs.35 

145-e muxlis me-2 nawilis Tanaxmad, SromiTi urTierTobidan ga-

momdinare sarCeli iuridiuli Zalis mqone mxolod im SemTxvevaSia, 

Tu igi 121-e muxlis me-3 nawilis moTxovnebs Seesabameba. 

zemoaRniSnuli konstruqciidan gamomdinare, naTelia, rom Svei-

cariis saerTaSoriso kerZo samarTali SromiTi urTierTobebis mi-

marT gamosayenebel samarTalTan dakavSirebiT dispoziciur mowe-

srigebas adgens, rac imaSi gamoixateba, rom samarTlis arCevisas 

ori alternativa arsebobs: ganixileba samuSaos Sesrulebis adgili 

anda dasaqmebulisa da damsaqmeblis Cveulebrivi adgilsamyofeli. 

 

2.3.2  germaniis saerTaSoriso Sromis samarTali 

 

germaniis sasamarTlo praqtikiT SromiTi xelSekruleba ganimar-

teba, rogorc ormxrivmavaldebulebeli kerZosamarTlebrivi xelSe-

kruleba, romlis Sesabamisad dasaqmebuli valdebulia, damsaqmeblis 

samsaxurSi samuSao gaswios, xolo damsaqmebeli valdebulia, dasaq-

mebuls Sesabamisi anazraureba gadauxados.36 

                                                           
33 CPIL, Art., 121(2). 
34 Stone P., European Union Private International Law, second edition, 2010, 140. 
35 CPIL, Art., 121(3). 
36 Schaub G., Arbaitsrechtshandbuch, 9. Aufl., 2000, S. 199. ix. citireba: CaCava 

s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT moqmedi ka-

nonmdeblobis samosamarTleo samarTliT srulyofis rekomendaciebi, Sromis 

samarTali, v. zaaliSvilis redaqtorobiT, Tbilisi, 2011, 41. 
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 germanuli saerTaSoriso kerZo samarTali mxareebs xelSekru-

lebis mimarT gamosayenebeli samarTlis arCevis uflebas aniWebs, 

Tumca mxareTa nebis avtonomia garkveul SemTxvevaSi SezRudulia.37 

germaniis samoqalaqo kodeqsis Sesavali kanonis 30-e muxli swored 

aRniSnul SezRudvebs exeba.38 miTiTebuli muxlidan gamomdinare, 

germanuli samarTali cdilobs SezRudos mxareTa nebis avtonomia, 

uTiTebs ra im qveynis Sromis samarTlis imperatiul normebze, 

romlebic gamoiyeneboda, mxareebs sxva qveynis samarTali rom ar 

aerCiaT.39amasTan, germanuli samarTali mWidrod dakavSirebuli 

qveynis samarTlis gamoyenebas aRiarebs im SemTxvevaSi, Tu mxareebi 

xelSekrulebiT gamosayenebel samarTalze ar SeTanxmdebian.40 samar-

Tlebriv urTierTobasTan yvelaze mWidrod dakavSirebuli qveynis 

samarTali, romelic germaniis samoqalaqo kodeqsis Sesavali kano-

nis 30-e muxlSia miTiTebuli, saerTaSoriso kerZo samarTalSi 

mniSvnelovani mimagrebis formulaa.41 

 

3. evrokavSiris sakolizio samarTali SromiTi urTierTobis Se-

saxeb 

 

evropuli kavSiris samarTalSi sayuradReboa romis 1980 wlis 

konvencia saxelSekrulebo valdebulebebisadmi gamosayenebeli sa-

marTlis Sesaxeb,42 romelic samomxmareblo da SromiTi xelSekru-

                                                           
37 Ebke W. F., Finkin W. M., Introduction to German law, London, 1996, 340. 
38 Eric Jame, Rainer Hausmann, Internationales Privat-und Verfahrensrecht, Textaus-

gabe, 13 Auf., München, 2006,  S. 33; ix. citireba: gabisonia z., qarTuli 

saerTaSoriso kerZo samarTali, meore gadamuSavebuli gamocema, Tbilisi, 

2011, 306. 
39 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 306. 
40 Ebke W. F., Finkin W. M., Introduction to German law, London, 1996, 341. 
41 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 310. 
42  Convention on the law applicable to contractual obligations opened for signature 

in Rome on 19 June 1980. 
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lebebisaTvis specialur koliziur debulebebs gansazRvravs.43 aR-

niSnuli konvencia ZalaSi 1991 wlis 1 aprils Sevida da SromiTi 

urTierTobisas gamosayenebeli samarTlis sakiTxi mniSvnelovnad 

moawesriga.44 romis konvenciis miRebis Semdeg evrokavSiris wevrma 

qveynebma TavianTi kanonmdebloba masTan SesabamisobaSi moiyvana. am-

denad, is, rac romis konvenciis me-3 muxlSi iyo gaTvaliswinebuli, 

mxareTa mier xelSekrulebis momwesrigebeli samarTlis arCevis 

ufleba zemoaRniSnuli qveynebis kanonmdeblobaSic aisaxa.45 

individualuri SromiTi xelSekrulebebi gansazRvrulia konven-

ciis me-6 muxliT, romelic, faqtobrivad, samomxmareblo xelSe-

krulebebis momwesrigebeli me-5 muxlis konstruqciis msgavsia. 

miuxedavad am msgavsebisa, SromiTi xelSekrulebebis mimarT gansxva-

vebuli damakavSirebeli faqtori gamoiyeneba. es zogadad im qveynis 

samarTalia, sadac daqiravebuli Cveulebrivad xelSekrulebiT na-

kisr valdebulebebs asrulebs.46   

 

3.1. romi I reglamenti47 SromiTi urTierTobebis Sesaxeb 

 

miuxedavad 1980 wlis romis konvenciis miRebisa, saerTaSoriso 

SromiTi urTierTobebis mosawesrigeblad Tanamedrove evropuli 

samarTali evrokavSiris wevri qveynebis mier 2008 wels miRebul 

                                                           
43 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 676. 
44<http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperat

ion_in_civil_matters/l33109_en.htm> [14.08.2013]. 
45 ioseliani a., moqnili meTodis upiratesoba xist meTodTan SedarebiT 

saxelSekrulebo sakolizio samarTalSi, sadisertacio naSromi, Tsu, Tbi-

lisi, 2009, 31. 
46 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 688. 
47 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL  of  17  June 2008 on the law applicable to contractual obliga-

tions (Rome I). xelmisawvdomia: 

<http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0006:en:PDF> 

[8.08.2013]. 

http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33109_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33109_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33109_en.htm
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0006:en:PDF
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romi I reglaments iyenebs.48 am samarTlebrivi aqtiT evropuli sax-

elSekrulebo samarTali axleburad mowesrigda,49 rac SromiTi 

urTierTobebis mimarT gamosayenebel samarTlis arCevazec aisaxa. 

 

3.1.1.  gamosayenebeli samarTlis arCeva mxareTa mier 

 

zogadad, saerTaSoriso kerZo samarTlis specifikidan gamomdi-

nare, mxareebs gamosayenebeli samarTlis Tavisuflad arCevis SesaZ-

lebloba aqvT, rac romi I reglamentis me-3 muxlis pirveli punq-

tis pirvelive winadadebaSia ganmtkicebuli.50 aRniSnuli principi 

asaxulia reglamentis me-8 muxlis pirvel punqtSic, romelic Sro-

miTsamarTlebrivi urTierTobebis mimarT gamosayenebeli samarTlis 

arCevanis Tavisuflebas ganamtkicebs. amasTan, igi SromiTi urTier-

Tobisas dasaqmubulis uflebebis dacvis mizniT, garkveul damcav 

meqanizmebs iTvaliswinebs. miuxedavad imisa, rom mxareebs gamosayene-

beli samarTlis Tavisuflad arCevis SesaZlebloba eZlevaT, ar-

Ceuli samarTali dasaqmebulis imperatiulad dadgenil ZiriTad 

uflebebs ar unda ewinaaRmdegebodes.51 aRniSnuli daTqma imperati-

uli xasiaTisaa da dasaqmebulis interesebis dacviskenaa mimarTuli. 

 

 

 

 

                                                           
48 <http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf> [1.08.2013]. 
49 Zheng T., Law Applicable in the Absence of Choice – The New Article 4 of the 

Rome I Regulation, 2008, 785;  

<http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection

=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation

&type=matchall> [1.08.2013]. 
50 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL of 17 June 2008 on the law applicable to contractual obligations 

(Rome I). art. 3(1). 
51 Kunda I., Gonçalves C. M., Practical Handbook on European Private International 

Law, 2010, 21;  

<http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.p

df> [1.08.2013]. 

http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.pdf
http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.pdf
http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.pdf
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3.1.2.  SeTanxmebis ararseboba gamosayenebel samarTalze 

 

sakiTxi rTuldeba im SemTxvevaSi, rodesac mxareebi Segnebulad 

ver an ar SeTanxmdebian gamosayenebeli samarTlis arCevaze. aseT 

SemTxvevaSi, romi I reglamenti SromiTi urTierTobebis specifikis 

gaTvaliswinebiT, saerTo saxelSekrulebo wesebidan gamonaklis 

normebs iTvaliswinebs.52  

reglamentis me-8 muxlis Tanaxmad, Tu mxareebs gamosayenebeli 

samarTali ar aurCeviaT, SromiTi xelSekruleba im qveynis samar-

Tals eqvemdebareba, sadac dasaqmebuli SromiTi xelSekrulebidan 

gamomdinare samuSaos asrulebs, garda im SemTxvevisa, Tu dasaqme-

buli sxva qveyanaSi droebiTaa dasaqmebuli.53  

Tu zemoaRniSnuli wesis Sesabamisad gamosayenebeli samarTlis 

dadgena SeuZlebelia, gamoiyeneba im qveynis kanonmdebloba, sadac is 

biznesi mdebareobs, romelSic dasaqmebulia daqiravebuli.54 aRniS-

nuli wesebisagan gansxvavebul mowesrigebas Seicavs me-8 muxlis me-

4 punqti, romlis Tanaxmadac, Tu garemoebebidan Cans, rom SromiTi 

xelSekruleba ara me-8 muxlis meore da mesame punqtebSi 

ganszRvrul samarTalTan, aramed ufro metad sxva qveynis samar-

TalTanaa dakavSirebuli, maSin am ukanaskneli qveynis samarTali 

gamoiyeneba.55 

 

 

 

                                                           
52 Behr v., Rome I regulation a mostly unified private international of contractual 

relationship within most of  the European Union, Journal of law and commerce, 29, 

2010-2011, 255;  

<http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=jo

ur-

nals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|la

w&type=matchall#4> [1.08.2013]. 
53 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL of 17 June 2008 on the law applicable to contractual obligations 

(Rome I), Art., 8(2). 
54 Art., 8(3). 
55 Art., 8(4). 

http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
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3.1.3.  mWidrod dakavSirebuli samarTlis koncefcia 

 

reglamentis me-8 muxlis me-4 punqtSi mocemulia Tanamedrove 

saerTaSoriso kerZosamarTlebriv urTierTobebSi gavrcelebuli da 

aRiarebuli koncefcia- `mWidrod dakavSirebuli qveynis samarTlis~ 

formula. literaturaSi farTod ganixileba sakiTxi, Tu romeli 

qveynis samarTalTan aris yvelaze mWidrod dakavSirebuli xelSe-

kruleba.56 igi moqnili meTodia da gulisxmobs, rom xelSekruleba 

im marTlwesrigiT unda mowesrigdes, romelTanac igi yvelaze mWi-

drodaa dakavSirebuli.57am koncefciis mixedviT, sasamarTlom mxed-

velobaSi xelSekrulebasTan dakavSirebuli ara mxolod erTi ro-

melime faqtobrivi garemoeba, aramed erTiani mdgomareoba unda mii-

Ros da mxolod amis Semdeg gadawyvitos, Tu romeli qveynis samar-

TliT moawesrigios xelSekruleba.58 samarTlebriv urTierTobasTan 

yvelaze mWidrod dakavSirebuli samarTlis koncefcias, rogorc 

kontinenturi evropis samarTlis sistema, ise inglisur-amerikuli 

samarTali iyenebs. es principi ZiriTadad im SemTxvevaSi gamoiyeneba, 

rodesac mxareebi mxareTa nebis avtonomiis principis gamoyenebaze 

uars amboben.59 mxareTa mier mWidrod dakavSirebuli samarTlis 

gansazRvra ZiriTadad xelSekrulebis dadebisas da misi Sesrulebis 

adgilis formirebisas xdeba.60 `aRniSnuli Teoriis mTavari Rirseba 

isaa, rom igi upiratesobas ar aniWebs romelime faqtobriv garemoe-

bas - iqneba es xelSekrulebis dadebis adgili, mxareTa moqalaqeo-

                                                           
56 liluaSvili T., saerTaSoriso kerZo samarTali, Tbilisi, 2001, 84. 
57ioseliani a., moqnili meTodis upiratesoba xist meTodTan SedarebiT 

saxelSekrulebo sakolizio samarTalSi, sadisertacio naSromi, Tsu, Tbi-

lisi, 2009, 127. 
58 ioseliani a., xelSekrulebis momwesrigebeli samarTali, rodesac mxa-

reebs igi ar aurCeviaT (arCevani, romelic qarTvelma kanonmdebelma gaake-

Ta), qarTuli samarTlis mimoxilva, #4(10), 2007, 506. 
59 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 310. 
60 Schmithof M. C., Export Trade, The Law and Practice of International Trade, 

London, 1990, 216. 
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ba, xelSekrulebis Sesrulebis adgili Tu sxva, yvelaferi damoki-

debulia konkretul saqmeze~.61 

 

3.2. gamosayenebeli samarTlis axleburi mowesrigeba 

 

romi I-ma evrokavSiris sakolizio samarTli axleburad moawe-

sriga. uaryofil iqna is moZvelebuli midgomebi, romlebic evro-

kavSiris wevri saxelmwifoebis sakanonmdeblo bazaSi iyo asaxuli 

da Sesabamisad, saerTaSoriso Sromis samarTalic swored aRniS-

nuli Tanamedrove reglamentis mowesrigebis farglebSi moeqca. 

 

3.3. sakanonmdeblo rekomendaciebi 

 

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 

38-e muxli moicavs ramdenime saxis samarTalurTierTobas da 

gansxvavebuli wesebis erTobliobas, rac normas gaugebarsa da 

praqtikuli TvalsazrisiT usargeblos xdis. aRniSnulidan gamomdi-

nare, es wesebi erTmaneTTan Seusabamoa da saerTaSoriso gamocdile-

bis gaTvaliswinebiT met dakonkretebas saWiroebs. umjobesia `saer-

TaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 38-e 

muxls daematos 38-e prima muxli, sadac SromiTi urTierTobebisas 

gamosayenebeli samarTlis sakiTxi detalurad mowesrigdeba. sasur-

velia, xsenebuli muxli Semdegnairad Camoyalibdes: 

 SromiTi urTierTobidan gamomdinare ufleba-

movaleobebis gansazRvra, kerZod, xelSekrulebaTa ganmar-

teba, Sesruleba, Sewyveta, agreTve, baTilobis Sedegebi, 

valdebulebaTa darRveva, winasaxelSekrulebo da xelSe-

krulebis Semdgomi valdebulebebis darRvevis CaTvliT mxa-

reTa mier arCeuli samarTliT wesrigdeba; 

                                                           
61 ioseliani a., xelSekrulebis momwesrigebeli samarTali, rodesac mxa-

reebs igi ar aurCeviaT (arCevani, romelic qarTvelma kanonmdebelma gaake-

Ta), qarTuli samarTlis mimoxilva, #4(10), 2007, 506. 
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 mxareTa mier arCeuli samarTali miiCneva baTilad, 

Tu igi dasaqmebulis imperatiulad dadgenil ZiriTad uf-

lebebs ugulvebelyofs. 

 Tu mxareebs gamosayenebeli samarTali ar aurCeviaT, 

SromiTi xelSekruleba im qveynis samarTals eqvemdebareba, 

sadac dasaqmebuli SromiTi xelSekrulebidan gamomdinare 

samuSaos asrulebs, garda im SemTxvevisa, Tu dasaqmebuli 

sxva qveyanaSi droebiTaa dasaqmebuli. 

 im SemTxvevaSi, Tu zemoaRniSnuli wesis Sesabamisad 

gamosayenebeli samarTlis dadgena SeuZlebelia, gamoiyeneba 

im qveynis kanonmdebloba, sadac is biznesi, mdebareobs ro-

melSic dasaqmebulia daqiravebuli. 

 Tu garemoebebidan Cans, rom SromiTi xelSekruleba 

ara am muxlis me-3 da me-4 punqtebiT gaTvaliswinebul 

qveynis samarTalTan, aramed ufro metad sxva qveynis 

marTlwesrigTanaa dakavSirebuli, maSin am ukanaskneli qvey-

nis samarTali gamoiyeneba. 

aseTi sakanonmdeblo CanaweriT gaziarebuli iqneba saerTaSoriso 

gamocdileba da muSa-mosamsaxureTa uflebebis dacvis imperatiuli 

wesebi. Sesabamisad, miviRebT met-naklebad interesTa Rirebulebebis 

dabalansebul sakanonmdeblo normas, rac Tanamedrove qarTuli 

saerTaSoriso Sromis samarTlis ganviTarebisaTvis umniSvnelovane-

sia. 

 

daskvna 

 

warmodgenili msjelobidan gamomdinare, qarTuli saerTaSoriso 

kerZo samarTali SromiTi urTierTobebis samarTlebriv mowesrige-

bas ar gvTavazobs. aRniSnuli, savaraudod, aixsneba imiT, rom qar-

Tuli samarTlisaTvis jer kidev ucxoa iseTi samarTlebrivi prob-

lemebi, romlebic e.w. `ucxo elementiTaa~ datvirTuli. ekonomi-

kuri ganviTarebisa da investiciebis mozidvis mzard pirobebSi dRis 

wesrigSi sul male dadgeba aRniSnuli samarTalurTierTobis saka-

nonmdeblo mowesrigebis sakiTxi. Sesabamisad, qarTvel kanonmdebels 
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mTeli rigi sakiTxebis axleburad gadawyveta mouwevs. saerTaSo-

riso SromiT urTierTobebTan dakavSirebiT calkeuli qveynebis ka-

nonmdeblobis mizani iseTi samarTlebrivi garemos Seqmnaa, sadac 

masSi monawile mxareTa ufleba-movaleobebi amomwuravad iqneba mo-

wesrigebuli. amdenad, sasurvelia, qarTvelma kanonmdebelma gaiTva-

liswinos saerTaSoriso gamocdileba da Tanamedrove midgomebi, 

rac, erTi mxriv, mxareTa uflebebis dacvasa da meore mxriv, samo-

qalaqosamarTlebrivi brunvis stabilurobis uzrunvelyofas Seu-

wyobs xels. 


