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ana ToxaZe, mariam boWoriSvili 

 

mtkicebis tvirTi direqtoris  

Sidakorporaciuli pasuxismgeblobis dros 

 

`warmatebebis Sansebi SeiZleba dadebiTad Sefasdes da 

sarCeli emsaxurebodes sawarmos interesebs.~1 

 

Sesavali 

 

iuridiuli piris monawileoba samarTlebriv urTierTobaTa aspa-

rezze ganpirobebulia misive SesaZleblobiT arsebobdes, rogorc 

samarTlis suverenuli subieqti, miuxedavad misi fiqciuri da ab-

straqtuli arsisa. sakuTari interaqciebis, korporaciuli marTvis 

uzrunvelsayofad, mmarTvelobiTi uflebamosilebebis delegirebis 

gziT, sawarmos direqtori sazogadoebisTvis xelmZRvanel-warmomad-

genlobiT uflebamosilebebs axorcielebs. am ukanasknelis araje-

rovnad Sesrulebis SemTxvevaSi, mewarme subieqtis partniorebi 

uflebamosilni arian xelmZRvanel pirTa mimarT devnis uflebiT 2 

isargeblon, rasac Tan axlavs saprocesosamarTlebrivi RonisZiebe-

bis gatareba.  

winamdebare naSromis farglebSi sawarmos direqtoris pasuxism-

geblobasTan dakavSirebuli sakiTxi ganixileba. aseve, Sefasdeba 

mtkicebis tvirTis specifika, misi gadanawilebisa da dakisrebis 

wesi. amasTan, naSromis mizania, germanuli, qarTuli da amerikuli 

sakorporacio samarTlis mixedviT mtkicebis tvirTis substanciis 

gansazRvra da misi samarTlebrivi analizi.  

zemoaRniSnulidan gamomdinare, winamdebare naSromis qvakuTxeds 

ori ZiriTadi Tezisi ganapirobebs: a) direqtoris fiducialuri 

                                                           
1  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorporacio samarTalSi, 2006, 413, cit.: germaniis federaluri uzenaesi 

sasamarTlos gadawyvetileba samoqalaqo saqmeze BGHZ 135, 244=NJW 1997, 

1926. 
2 iqve, 411. 
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movaleobebis darRvevis varaudi, rogorc korporaciuli davis war-

moSobis winapiroba; b) direqtoris pasuxismgeblobis SemTxvevaSi 

mtkicebis tvirTis SedarebiT WrilSi ganxilva germanuli, qarTuli 

da amerikuli sakorporacio samarTlis mixedviT.  

 

1. direqtoris mier fiducialuri movaleobis darRveva 

 

korporaciuli marTva esaa moZRvreba keTilsindisieri, erTgule-

baze dafuZnebuli da amavdroulad, faseulobebze  orientirebuli 

sawarmos marTvis Sesaxeb, romelic sazogadoebis administrirebis 

safuZvelze xorcieldeba. 3  miuxedavad sawarmos samarTlebrivi pi-

rovnulobisa, saWiroa konkretuli piris daniSvna, romelzec 

xelmZRvanelobiT-warmomadgenlobiTi uflebamosileba iqneba dele-

girebuli, es ki imiTaa ganpirobebuli, rom sawarmo mesame pirebTan 

`piradad~ urTierTobis SesaZleblobas aris moklebuli. 4  kanonis 

ZaliT miniWebuli ufleba _ mesame pirebTan warmoadginos sazoga-

doeba, 5  samewarmeo saqmianobis xelmZRvaneloba,  maqsimaluri sar-

geblobianobis motanis mizniT, mmarTvelobiTi funqciis gonivrulad 

ganxorcieleba, sazogadoebis interesebis dacviT, partniorTaTvis 

dividendis miRebis uzrunvelyofa6 _ yovelive zemoTqmuli mxolod 

mcire CamonaTvalia im movaleobaTa, romelic direqtoris kompeten-

ciaTa ricxvs ganekuTvneba. Tanamedrove sakorporacio samarTalSi 

mflobelobisa da xelmZRvanelobis erTmaneTisgan gansxvaveba sak-

maod aqtualuri sakiTxi gaxlavT. 7  direqtori, rogorc korpora-

                                                           
3 luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis sazo-

gadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-qarTuli sim-

poziumi sakorporacio samarTalSi, Tbilisi, 2003, 13. 
4  maxarobliSvili g., mewarme subieqtTa dogamtur-Teoriuli gamijvna 

kapitalur sazogadoebaTa sawyisebze, samarTlis JurnaliN2, 2011, 120. 
5 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, mesame ga-

mocema, Tbilisi, 2002, 118-120. 
6 lazaraSvili l., sasamsaxuo xelSekruleba sawarmos direqtorTan kre-

bulSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli 

sakiTxebi, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2009, 330. 
7 Berle A.D., Means C.G., The Modern Corporation and Private Property, US, 

2009, 67. 
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ciuli subieqti da sawarmos warmomadgenlobiTi uflebamosilebiT 

aRWurvili piri, 8 sawarmos marTvis process saxelSekrulebo val-

debulebis safuZvelze axorcielebs,9 es ki sazogadoebis  mflobe-

lobas avtomaturad gamoricxavs. amitom, mewarme subieqti aravis 

sakuTrebaSi moiazreba. es aris piri, romelic ara `daqiravebuli 

muSakis~ statusis matarebeli, 10  aramed aRmsrulebeli organos 

warmomadgenelia, romlis daniSvnis baziss sasamsaxuro xelSekru-

leba _ `korporaciulsamarTlebrivi aqti~ warmoadgens. 11 direqto-

ri sazogadoebis interesebis warmomadgeneli gaxlavT da ara sazo-

gadoebis partniorebisa. 12  korporaciuli pasuxismgeblobis insti-

tutis dacvis obieqts sazogadoeba da ara misi partniori warmoad-

gens.13  

 

1.1. fiducialur movaleobaTa samarTlebrivi funqcia 

 

sanam uSualod fiducialur darRvevaTa samarTlebrivi Sedegebi 

ganixileba, mizanSewonilia, jer Tavad amgvari movalebebis funq-

ciaTa arsisa da mniSvnelobis zogadi daxasiaTeba.  

                                                           
8  Tumca, aRsaniSnavia, rom direqtoris uflebamosilebis lavirebis di-

apazoni wesdebiT ganisazRvreba, rac ganapirobebs imas, rom am ukanasknels 

SesaZlebelia, mieniWos xelmZRvanelobiTi uflebamosileba warmomadgeb-

lobiTi uflebis gareSe an Tundac SezRuduli warmomadgenlobiT gare 

urTierTobaSi. 
9  lazaraSvili l., sasamsaxuo xelSekruleba sawarmos direqtorTan, 

Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxe-

bi, n. elizbaraSvilis redaqtorobiT,  Tbilisi, 2009, 330. 
10 migriauli r.,  SezRuduli pasuxismgeblobis sazogadoebisa da direq-

tors Soris samarTlebrivi urTierTobis warmoSoba da dasruleba (Seda-

rebiTi analizi germanul samarTalTan), Jurnali `notariati sanotaro 

da kerZo samarTlis mimoxilva, praqtika~ #1, 2003, 30-40. 
11 iqve, 30- 40. 
12  Wanturia l., saaqcio sazogadoebis direqtoris keTilsindisieri 

xelmZRvanelobis valdebuleba qarTul samarTalSi, II germanul-qarTuli 

simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 335. 
13 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 67. 
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`sazogadoebis saqmeebs unda gauZRvnen keTilsindisierad, kerZod, 

zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da ana-

logiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri,~ 14 

sazogadoebis saukeTeso interesebis dacviT operireba, sawarmos 

jerovnad da gulmodgined gaZRola _ yovelive es im movaleobaTa 

nusxaSia unificirebuli, romelTa Sesrulebac direqtorTaTvis 

savaldebulo xasiaTs iZens. korporaciul marTvaSi es piri ar aris 

ubralod `ornamenti~, aramed mTliani sistemis `aucilebeli kompo-

nenti~ gaxlavT; miuxedavad sawarmos sididisa, direqtoris pasux-

simgeblobis areali korporaciis saqmeTa marTvas, movaleobaTa Tu 

valdebulebaTa dacvas moicavs.15 maSasadame, sawarmos xelmZRvanelTa 

moqmedebis diapazoni samarTlebriv CarCoSia moqceuli da garkveul 

SezRudvebs eqvemdebareba 16 . amerikuli sakorporacio samarTali mo-

valeobaTa or ZiriTad jgufs ganasxvavebs _ gulmodginebisa (“Duty 

of Care” - gulmodgine xelmZRvanelis movaleoba, sadac, aseve, ke-

Tilsindisierebis movaleobac, rogorc samarTlis fundamenturi 

principi, igulisxmeba) da erTgulebis movaleobebs (“Duty of Loyal-

ty” – romelic sazogadoebisa da xelmZRvanels Soris arsebuli 

interesTa konfliqtis etapze, gaerTianebas aniWebs upiratesobas) 

msgavsad germanuli sakorporacio (sazogadoebaTa) samarTlisa, 17 

Tumca am ukanasknels dumilis movaleobis saxiT kidev erTi mova-

leoba axlavs Tan. 18 qarTul realobaSi `mewarmeTa Sesaxeb~ kanoni 

                                                           
14 `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-6 punqti. 
15  Hurst R.T., Gregory A.W., Cases And Materials on Corporations, Ohio, 1994, 

416. 
16 HHurst R. T., Gregory A. W., Cases And Materials on Corporations,  Ohio, 1994, 

430. aseve: Marciano v. Nakash 535 A 2d. 400 (Del. 1987). 
17  maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 116. vrclad ix.: maisuraZe d., samewarmeo gansjis wesi 

sakorporacio samarTalSi (amerikis SeerTebuli Statebisa da saqarTve-

losmagaliTze), sakorporacio samarTlis krebuli I, i. burdulis re-

daqtorobiT, Tbilisi, 2011, 109 da Semdgomi. 
18 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 199-201. `mewarmeTa Sesaxeb~ 

saqarTvelos kanonis me-9 muxlis me-6 punqtis mesame abzaci; erT-erTi 
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zemoxsenebul movaleobaTa, maincdamainc, mkveTr diferenciacias ar 

gvTavazobs, radgan gulmodginebisa da erTgulebis movaleobebi erT 

muxlSia Tavmoyrili, 19  xolo dakisrebul amocanaTa gulmodgined 

Sesrulebis Sesaxeb aRniSvna mxolod erTxel aris gakeTebuli 20 , 

isic kanonis kerZo nawilSi. fiducialur valdebulebaTa arseboba 

sazogadoebis interesTa primatze metyvelebs. 21  direqtori mewarme 

subieqtebis interesebis dacvas emsaxureba, sazogadoebis winaSe 

valdebulebaTa konturebic swored aq formirdeba. aqedan gamomdi-

nare, fiducialur movaleobaTa darRveva ara aqcionerTa, aramed 

sazogadoebis winaSe direqtoris pasuxismgeblobis sakiTxis wamo-

Wras iwvevs. 22  marTalia, partnioris uflebamosilebaSi Sedis di-

reqtoris winaaRmdeg sarCelis Setanis SesaZlebloba, Tumca es 

aixsneba martivi mizeziT - partniori sazogadoebis sasargeblod 

moqmedebs. 23  derivatiuli sarCelic ganmartebas swored aq pou-

                                                                                                                             
Semadgeneli nawilia erTgulebis movaleobisa, Tumca amgvari gamoyofa 

misi efeqturi dacvis garantad gvevlineba. 
19  `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-6 punqti. 

rogorc me-17 sqolioSi aRvniSneT, gulmodginebis movaleobis momwesri-

gebel muxlSi (igul.,: me-9 muxlis me-6 punqti) gawevrianebulia erTgu-

lebis movaleobis nairsaxeobac - dumilis movaleoba. 
20 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 54-e muxlis me-4 punqti.  
21 Cahn A., Donald C.D., Comparative Company Law, NY, 2010, 332. 
22 Pettet B., Company Law 2nd ed., US, 2005, 160. Tumca delaveris uzenaesma 

sasamarTlom erT-erT gadawyvetilebaSi fiducialur valdebulebaTa ar-

seboba minoritar aqcionerTa uflebebis dacvis uzrunvelyofas daukavSi-

ra, Paramount Communications Inc., v. QVC Network Inc., delaveris uzenaesi 

sasamarTlos 1993 wlis 4 Tebervlis gadawyvetileba, 637 A.2d 828. 637 

A.2d.   
23 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 67. partniori moqmedebs saku-

Tari saxeliT, Tumca sazogadoebis sasargeblod, romlis samarTlebriv 

safuZvels `mewarmeTa Sesaxeb~ saqarTvelos kanonis 53-e muxlis me-5 

punqti warmoadgens. kanonis zogadi nawilis muxlSic, kerZod, me-9 (pri-

ma) muxlis me-6 punqtis `b~ qvepunqtSi, igive Sinaarsis amokiTxvaa Se-

saZlebeli.  
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lobs, romelic, isev da isev, korporaciis interesebs emsaxureba; 

magram mtkicebis tvirTi ki mosarCeleebzea.24  

zemoaRniSnulidan gamomdinare, amgvari movaleobebis dawesebiT 

mizani _ mewarme subieqtTa interesTa dacvis garantiis Seqmna da 

korporaciuli marTvis warmatebiT ganxorcieleba _ met sicxades 

iZens, rac, Tavis mxriv, sawarmos rentabelurobisa da stabiluro-

bis SenarCunebas ganapirobebs da aqtivebis mozidvis masStabebs per-

manentulad gazrdis.   

 

1.2. pasuxismgeblobis sakiTxis gansazRvra 

 

korporaciis SidammarTvelobiTi funqciis ganxorcielebisas, Se-

saZlebelia, menejeris mxridan, piradi mogebis mizniT, kompaniis 

aqtivebze wvdomis borotad gamoyenebas hqondes adgili, 25  Tumca 

amis aRkveTa misive pasuxismgeblobis meSveobiT miiRweva. direqto-

ris pasuxismgeblobis dasadgenad, savaldebuloa, rom piri realu-

rad asrulebdes xelZRvanelobiT funqcias.26 saqme mmarTveli orga-

nos mier valdebulebis darRvevas unda exebodes, darRvevis mizezs 

ki mmarTveli organos braleuloba unda warmoadgendes, anu saxeze 

unda iyos ganzraxva an gaufrTxilebloba.27 mmarTveli organos we-

vri sazogadoebis winaSe pasuxismgeblobis mqone piri gaxlavT 28 

Sesabamisad, am SemTxvevaSi, interess direqtorTa mxolod Sidakor-

poraciuli pasuxismgeblobis sakiTxi iwvevs.  

qarTuli kanonmdeblobis mixedviT, dakisrebul valdebulebaTa 

Seusruleblobis gamo, xelmZRvanelebi solidarulad ageben pasuxs, 

                                                           
24  juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

175. 
25 qoqraSvili q., samewarmeo samarTali, Tbilisi, 2005, 103-113. 
26  iqve, 103-113. 
27  luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis 

sazogadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-

qarTuli simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 28. 
28 Staini u., mmarTveli organoebis wevrTa gare pasuxismgebloba (pasux-

ismgebloba mesame pirTa mimarT), wignSi: : II germanul-qarTuli simpozi-

umi sakorporacio samarTalSi, Tbilisi, 2003, 79. 
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Tumca, upirvelesad, garkveuli saxis winapirobebi unda iyos da-

culi. direqtoris pasxusimgeblobaze msjelobisas gverds ver avuv-

liT “Business Judgment Rule”-s, romelsac direqtoris pasuxismgeb-

lobis dros damcavi meqanizmis funqcia akisria. imisTvis, rom sa-

zogadoebis xelmZRvanelma “Business Judgment Rule”-ze daamyaros 

imedebi, man yvela xelmisawvdomi informacia, romelic gadawyveti-

lebis miRebaSi mniSvnelovan rols TamaSobs, unda Seiswavlos. 29 

igulisxmeba, rom direqtori moqmedebda keTilsindisierad, ise, ro-

gorc analogiur Tanamdebobaze da imave pirobebSi myofi sxva piri, 

es ki, ra Tqma unda, dauintereseblobas, piradi interesebebis ugu-

lebelyofas gulisxmobs. zogadad ki, es sakiTxi gadawyvetilebis 

miRebis procesSi uamravi kriteriumis dacvas moicavs.30 swored aq 

poulobs ganmartebas windaxedulobis valdebulebis cnebac. Tu 

direqtori samewarmeo gadawyvetilebis miRebis dros, arsebuli 

informaciis safuZvelze varaudobda, rom moqmedebda sawarmos sake-

TildReod, sazogadoebisTvis miyenebuli zianis gamo igi pasuxs ar 

agebs. amdenad, “Business Judgment Rule”-is, rogorc direqtoris pa-

suxismgeblobis damcavi meqnizmis, `gamoTiSvas~ da mosarCelis 

mxridan direqtoris mier darRvevis dadgenas, sasamarTlo ganxil-

vis axal etapze gadasvla mohyveba, sadac gansxvavebiT wina stadii-

sagan, direqtorebs mtkicebis tvirTi akisriaT. 31  es ki `koreqtu-

lobis testis~32 _ e.w. “Entire Fairness Test”
33

-is TaviseburebaSi ga-

moixateba. testi direqtoris gadawyvetilebis Semowmebas ori Ziri-

                                                           
29  juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

113-115. 
30  maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 118.  
31 iqve, 123. 
32 Wanturia l., korporaciuli marTva da  xelmZRvanelTa pasuxismgeblo-

ba sakorproacio samarTalSi, Tbilisi, 2006, 236. 
33 amasTan dakavSirebiT ixileT Semdegi misamarTi: 

<http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Is

sue_1.pdf> [30.06.2012]. 

http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Issue_1.pdf
http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Issue_1.pdf
http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Issue_1.pdf
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Tadi aspeqtiT iTvaliswinebs 34 , romelTa gadalaxvis SemTxvevaSi 

CaiTvleba, rom arsebuli gadawyvetileba marTlzomierebis stan-

dartebs akmayofilebs.35  

 

2. mtkicebis tvirTi - sazogadoebis Tu direqtoris valdebu-

leba?  

 

saqarTvelos samoqalaqo saproceso kanonmdebloba mxareTa Seji-

brebiTobis principzea agebuli, rac yoveli mxaris mier sakuTari 

interesebis dasacavad Sesabamisi mtkicebulebebis wardgenas iTva-

liswinebs.  

logikuri iqneba, direqtoris mier darRvevis Sesaxeb sazogadoe-

bas daekisros mtkicebis tvirTi, Tumca es ukanaskneli direqtoris 

valdebulebas warmoadgens. saintereso swored isaa,Krom samoqalaqo 

procesSi korporaciulsamarTlebrivi davebi specifikuri aspeqtebi-

TUwarmodgeba, rac nawilobriv mtkicebis tvirTis TaviseburebaSic 

aisaxeba. samewarmeo davebSi qmedebasa da damdgar zians Soris mize-

zobrivi kavSiris arsebobas sazogadoeba amtkicebs, xolo bralisa 

da movaleobis darRvevis ararsebobas _ mmarTvel organoTa wevre-

bi 36 , magram arsebobs mtkicebis tvirTis Sebrunebuli meqanizmic. 37 

Semdegi qveTavebebi direqtoris pasuxismgeblobis etapze qarTuli, 

germanuli da amerikuli sakorporacio samarTliT gaTvaliswinebu-

li mtkicebis tvirTis urTierTgamijvnas daeTmoba. 

 

                                                           
34  saubaria Semdeg or komponentze, ZiriTad, moTxovnaTa dacvaze: 

iuridiuli TvalsazrisiT e.w. “Fair Dealing” da ekonomikuri gagebiT – 

“Fair Price”. ix. Semdeg internet misamarTze:  
<http://courts.delaware.gov/opinions/download.aspx?ID=149210> [30.06.2012]. In 

Re John Q. Hammons Hotels Inc. Shareholder Litigation C.A. No. 758-CC, Del. 

Ch. January 14, 2011.  
35  maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 124. 
36 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 459.  
37 <http://www.utrechtlawreview.org/index.php/ulr/article/viewFile/112/112>  

 [30.06.2012]. 

http://courts.delaware.gov/opinions/download.aspx?ID=149210
http://www.utrechtlawreview.org/index.php/ulr/article/viewFile/112/112


54 

vinaidan qarTuli sakorporacio samarTali, germanul samarTal-

Tan mWidrodaa dakavSirebuli 38 , am ori sistemiT mowesrigebuli 

mtkicebis tvirTi erT WrilSi ganixileba.  

samewarmeo gadawyvetilebasTan dakavSirebiT mtkicebis tvirTi 

Semdegnairad nawildeba: sazogadoebam garemoebis saeWvo qmedeba da 

zaralis arseboba naTlad unda warmoadginos da daamtkicos39 maSin, 

rodesac xelZRvanelebi gadawyvetilebis miRebis dros, TavianT ke-

Tilsindisierebas, damoukideblobasa da miukerZoeblobas adasture-

ben.40 direqtors eZleva ufleba sakuTari Tavis dacvisTvis warad-

ginos Sesabamisi mtkicebulebebi, dokumentacia, sazogadoeba ki, 

xelZRvanelis qmedebasa da Sedegs Soris mizezobrivi kavSiris 

damtkicebiT, zianis faqts ganamtkicebs, Tumca swored, aq iwvevs 

intress mtkicebis tvirTis Sebrunebuli principi41, romelic germa-

nul samarTalSi metad Cveul movlenad aRiqmeba. kerZod, bralTan 

dakavSirebiT  mtkicebis tvirTi gamgeobis an sameTvalyureo sabWos 

wevrebs ekisrebaT; braleulobis mtkicebis tvirTi damrRvev pirebze 

gadadis 42 , romelTac kanonisa da wesdebis darRvevis ararseboba 

                                                           
38

39  luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis 

sazogadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-

qarTuli simpoziumi sakorporacio samarTalSi 2003, 31. 
40

41 germanulad “Umkehrung der Beweislast”; ix.: Wanturia l., korporaciuli 

marTva da  xelmZRvanelTa pasuxismgebloba sakorproacio samarTalSi, 

Tbilisi, 2006, 457. marTalia, es principi, ZiriTadad, germanuli samar-

TlisTvis aris maxasiaTebeli, aSS-is samarTalSic cnobilia Semdegi sax-

elwodebiT: “Reversal of the burden of proof”.  
42  Wanturia l., saaqcio sazogadoebis direqtoris keTilsindisieri 

xelmZRvanelobis valdebuleba qarTul samarTalSi, II germanul-qarTuli 

simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 335. 

2.1. germanuli da qarTuli sakorporacio samarTlis mixedviT

  

 Tumca bolo periodSi ganxorcielebuli cvlilebebi, met-naklebad

 aaxlovebs  germanul da qarTul sakorporacio samarTals erTmeneTTan 

mxedvelobaSia 2008 wlis 14 marts ganxorcielebuli cvlilebebi 

`mewarmeTa Sesaxeb~ saqarTvelos kanonSi. 

 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

113-260. 



55 

unda daamtkicon. 43  direqtorma unda daamtkicos, rom moqmedebda 

gulisxmierebiTa da keTilsindisierebiT.44  

direqtors, rogorc korporaciuli marTvis aRmsrulebel or-

gans, xeli araerT savaldebulo dokumentze miuwvdeba, rac Sebru-

nebuli mtkicebis tvirTis principis gamamarTlebel da sakmaod 

Zlier arguments warmoadgens.45 partniorTa mxridan maTi wardgena 

sirTuleebTanaa dakavSirebuli. 46  am ukanasknelis e.w. kon-

trargumenti ki Semdegnairia: sazogadoebis wevrisTvis miniWebuli 

`monawileobiTsamarTlebrivi~ 47  da `korporaciulsamarTlebrivi~ 48 

uflebidan gamomdinare, romelic rogorc qonebriv, iseve araqone-

briv uflebasac gulisxmobs, saWiro informaciaze partnioris 

wvdomas uzrunvelyofs 49 . aqcionerTa ,,Tanabari mopyrobis~ princi-

pis, romelic kanonis winaSe Tanasworobis azris matarebelia 50 , 

safuZvelze sazogadoebis partniorTaTvis informaciis transparen-

tulobaa garantirebuli 51 . informaciis miRebis ufleba 52  sazoga-

                                                           
43 Sengelia e., saaqcio sazogadoebis pasuxismgebloba misi warmomadgenle-

bis qmedebebisTvis, II germanul-qarTuli simpoziumi sakorporacio samar-

TalSi, Tbilisi, 2003, 61. 
44  Wanturia l., niniZe T.,  mewarmeTa Sesaxeb kanonis komentari meore 

gamocema, Tbilisi, 2003, 118-120. 
45 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 459. 
46 iqve, 456-460. 
47 igulisxmeba wevrobis ufleba; burduli i., Senatanis ganuxorcieleb-

lobis samarTlebrivi Sedegi: utopiuri Sexeduleba ss-idan partnioris 

garicxvis Sesaxeb, samarTlis Jurnali # 1-2, 2010; 20. 
48 iqve, 25. 
49 saubaria TanammarTvelobiT uflebaze; amas  uzrunvelyofs `mewarmeTa 

Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-10 punqti, aseve, 24-e mux-

li, 46-e muxlis me-3 da me-4 punqtebi, 53-e muxlis me-3 punqti. 
50  burduli i., saaqcio samarTlis safuZvlebi I tomi, Tbilisi, 2010, 

330. 
51 amas, aseve, miesadageba UPA (Uniform Partnership Act, 1914) § 18- §20: “All 

partners have equal rights in the management and conduct of the partnership busi-

ness”.  
52  gamomdinare wilsa Tu aqciaSi gamtkicebuli araqonebrivi uflebis 

Sinaarsidan mmarTvelobiTi uflebiT aris uzrunvelyofili, burduli i., 

qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 2008, 177. 
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doebis partnioris individualuri uflebebis kategoriaSi moiazre-

ba, fundamenturi, deklarirebuli xasiaTis uflebaTa ricxvSi aris 

unificirebuli 53 . direqtoris mxridan informaciis gacemaze uari 

sazogadoebis interesebis dacviT unda ganimartebodes. mokled, sa-

zogadoebis mxridan saWiro informaciis mopoveba da maTi procesze 

wardgena problemas ar unda warmoadgendes. mtkicebis tvirTis Se-

brunebis principi mxolod bralTan dakavSirebiT gamoiyeneba, mova-

leobaTa darRvevis mtkiceba uSualod sazogadoebis mxares dgas.54  

qarTul kanonmdeblobaSi direqtorTa mier sakuTari Tavis dacva 

ucnobi ar aris. 55 saqarTvelos uzenaesma sasamarTlom direqtoris 

mier keTilsindisierebis dausabuTeblobis Sesaxeb erT-erT gadawy-

vetilebaSi aRniSna: `samoqalaqo saproceso kanonmdebloba agebulia 

ra mxareTa SejibrebiTobis principze, mxareebs uflebebTan erTad 

akisrebs sakuTari interesebis ganxorcielebisTvis aucilebel sa-

proceso movaleobebs, risi Seusruleblobac mxarisaTvis araxel-

sayrel Sedegs iwvevs,~ 56  Tumca direqtoris mier gadawyvetilebis 

arsebiT Semowmebamde, 57  “Business Judgment Rule”-is gabaTileba 

swored sazogadoebis mxares dgas, Semdgom ki ukve direqtorebs 

mouwevT maT mier miRebuli gadawyvetilebis sisworis mtkiceba.58 

Sualeduri daskvnis saxiT, SesaZlebelia, iTqvas, rom sazogadoe-

bis, rogorc mosarCelis, valdebulebas direqtoris braleulobis 

mtkiceba warmoadgens, Tumca, rig SemTxvevebSi, rogorc aRiniSna, 

piriqiTac xdeba. 

 

                                                           
53  burduli i., saaqcio samarTlis safuZvlebi I tomi, Tbilisi, 2010, 

364. 
54 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 459-460. 
55 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komenati meore gamo-

cema, Tbilisi, 2003, 125.  
56  saqarTvelos uzenaesi sasamarTlo, saqme as-899-1185-09, 26 marti 

2010 weli,  xelmisawvdomia Semdeg misamarTze:     

<http://prg.supremecourt.ge/DetailViewCivil.aspx> [30.06.2012]. 
57 rac gamoixateba “Entire Fairness Test”- is koncefciiTa da arsiT. 
58 maisuraZe d.,  `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 126. 

http://prg.supremecourt.ge/DetailViewCivil.aspx
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2.2. amerikuli sakorporacio samarTlis mixedviT 

 

mtkicebis tvirTis gadanawileba amerikul sakorporacio samar-

TalSi did problemas ar warmoadgens. amerikuli saproceso ka-

nonmdebloba germanuli samarTlis Sebrunebuli mtkicebis tvirTis 

ideas ar iziarebs. es ki imas niSnavs, rom sazogadoeba direqtoris 

arakeTilsindisier qmedebasa Tu gadawyvetilebas Tavad amtkicebs. 59 

amerikul varintSi ufro martivadaa saqme, ramdenadac sazogadoebis 

mier “Business Judgment Rules”-is stadiebis darRvevis damtkicebiT, 

mtkicebis tvirTi avtomaturad direqtorze gadainacvlebs. 60  faq-

tobrivi masalis relevanturobis dadgena ki, Cveulebriv, amerikuli 

saproceso samarTlis mixedviT xdeba, romelsac “Pre Trial Discovery” 

ewodeba da romelic, praqtikulad, mxareebis mier warimarTeba, sa-

samarTlo  ki mxolod gamonaklis SemTxvevebSi ereva.61  

mtkicebiTi samarTali aSS-Si samarTlis damoukidebel dargs 

warmoadgens, romlis formireba tradiciuli saerTo samarTlis 

farglebSi mimdinareobda. Sesabamisad,  mtkicebiTi samarTlis Teo-

ria namdvilad gamoyenebiT xasiaTs atarebs, ramdenadac igi mtkice-

bulebebis Sesaxeb wesebis SemuSavebisaken aris mimarTuli. 62 ameri-

kul samarTalSi moqmedi SejibrebiTobis principis Tanaxamad, mxa-

reebs eZlevaT imis SesaZlebloba, erTmaneTis Sesaxeb informacia 

                                                           
59 “A shareholder seeking to challenge the board’s decision needs to show that it 

acted in bad faith, or failed ro take minimum steps necessary to inform itself of the 

decision … a share holder may show that the board was self-interested. Self-interest 

on the part of board will turn the burden of proof in challenger’s favor and force the 

board to establish that the decision was within its regular business judgment.” Pave-

lich j., Shareholder’s Judgment Rule: Delaware’s Permissive Response to corporate, 

The Journal of Corporation Law, Fall 2005, 261. xelmisawvdomia Semdeg misa-

marTze:  

<http://blogs.law.uiowa.edu/jcl/wp-content/uploads/2012/01/9-PAVELICH-

FINAL.pdf> [30.06.2012]. 
60  Wanturia l., korporaciuli marTva da  xelmZRvanelTa 

pasuxismgebloba sakorproacio samarTalSi, Tbilisi, 2006, 459-460.  
61 iqve, 460. 
62 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi - didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, 

marTlmsajuleba da kanoni N4(27), 25. 

http://blogs.law.uiowa.edu/jcl/wp-content/uploads/2012/01/9-PAVELICH-FINAL.pdf
http://blogs.law.uiowa.edu/jcl/wp-content/uploads/2012/01/9-PAVELICH-FINAL.pdf
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moipovon, Tumca es xdeba konkretuli dokumentebis an mtkicebule-

bebis gamoTxovis gareSe. 63  es sazogadoebis mxridan saWiro doku-

mentebis, samewarmeo saqmianobis Sesaxeb informaciis mopovebas ki 

gacilebiT aadvilebs.  

 

daskvna 

 

warmodgenili naSromi miznad samewarmeo davebSi mtkicebis tvir-

Tis specifikuri aspeqtebis asaxvasa da germanuli, qarTuli da 

amerikuli materialur-procesualuri samarTlis mixedviT gamijvnas 

isaxavda. samoqalaqo kanonmdeblobiT gaTvaliswinebuli prezumfciis 

saproceso mniSvneloba mxareTa Soris mtkicebis tvirTis ganawile-

biT mTlianad amoiwureba.   

Tu germanuli saproceso samarTlisTvis mtkicebis tvirTis Se-

brunebuli variantia damaxasiaTebeli, amerikuli samarTali, ZiriTa-

dad, precedentebze dayrdnobil institutebs cnobs da misTvis re-

levanturi faqtobrivi masalebis dadgena wina saproceso stadiaze 

xdeba. qarTuli sasamarTlo praqtika xelmZRvanel pirTa mier fi-

ducialur movaleobaTa arajerovnad Sesrulebis magaliTebiT, sam-

wuxarod Tu sabednierod, ar gamoirCeva. es imiT aixsneba, rom 

darRvevebi ufro sisxlis samarTlis danaSaulis niSnebis Semcve-

lia, Tumca “Business Judgment Rule”-is recefcia qarTul sakor-

poracio samarTalSi direqtoris, rogorc sazogadoebis erT-erTi 

mniSvnelovani figuris, mier fiducialur movaleobaTa dacvis dama-

tebiTi garantiis Seqmnaze, mtkicebis tvirTis mosarCele sazoga-

doebaze dakisrebaze  metyvelebs, rac ra Tqma unda, Tanamedrove 

qarTul realobaSi sakorporacio samarTlis sworad ganviTarebas 

uzrunvelyofs.  

 

 

                                                           
63 iqve, 25. 


