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qeTevan mesxiSvili

sakonstitucio sasamarTlosadmi mimarTva, 

rogorc uflebis dacvis konstituciursa-

marTlebrivi saSualeba

Sesavali

samarTliani sasamarTlos ufleba da misi umniSvne-
lovanesi aspeqti - sasamarTlosadmi mimarTva, yovelT-
vis mgrZnobiare da aqtualuri Temaa. aRniSnuli gansa-
kuTrebiT TvalSisacemia e.w. `axal demokratiebSi~. sa-
marTliani sasamarTlos uflebis adekvaturi realiza-
cia mniSvnelovnad ganapirobebs marTlmsajulebisadmi
ndobas da amiT uSualod emsaxureba saxelmwifos po-
litikur Tu samarTlebriv stabilurobas. 

statiis mizania, kvlevis normativistuli da logi-
kuri meTodebis gamoyenebiT gaanalizdes, Tu ras war-
moadgens sasamarTlosadmi mimarTva, rogor ganimarteba 
igi saqarTvelos Tu saerTaSoriso kanonmdeblobiT da 
ra kavSirSia sakonstitucio sasamarTlosTan, aseve,
ramdenad warmoadgens sakonstitucio sasamarTlosadmi 
mimarTva, zogadad, sasamarTlosaTvis mimarTvis ufle-
bis realizacias.

1. sasamarTlosadmi mimarTva - samarTliani sasamar-
Tlos uflebis realizaciis safuZveli

1.1. sasamarTlosadmi mimarTvis ufleba, saqarTvelos 
konstituciisa da saqarTvelos sakonstitucio sasamar-
Tlos praqtikis mixedviT  

adamianis uflebebisa da Tavisuflebebis dacva yo-
veli demokratiuli da samarTlebrivi saxelmwifos um-
Tavresi amocanaa, romelic uSualod gamomdinareobs 
saxelmwifos konstituciuri valdebulebisgan, rom\lis 
Tanaxmad, saxelmwifo cnobs da icavs adamianis sayo-

                                                          
 samarTlis sabakalavro programis me-7 semestris studenti, 
Tsu, saqarTvelos advokatTa asociaciis saswavlo centrSi 
NORLAG-is proeqtis koordinatori.
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velTaod aRiarebul uflebebsa da Tavisuflebebs, ro-
gorc waruval da uzenaes adamianur Rirebulebebs. xe-
lisuflebis ganxorcielebisas xalxi da saxelmwifo Se-
zRudulni arian am uflebebiT da TavisuflebebiT, 
rogorc uSualod moqmedi samarTliT1.

adamianis uflebebisa da Tavisuflebebis aseTi mniSv-
nelobidan gamomdinare, saqarTvelos konstitucia iT-
valiswinebs maTi dacvis aucilebel samarTlebriv ga-
rantiebs, romelTa Soris yvelaze qmediTi maTi sasa-
marTlos saSualebiT dacvaa.

saqarTvelos konstituciis 42-e muxlis pirveli 
punqtis Tanaxmad, yovel adamians ufleba aqvs Tavis 
uflebaTa da TavisuflebaTa dasacavad mimarTos sasa-
marTlos. sasamarTlo dacvis ufleba Tavad aris ada-
mianis erT-erTi damoukidebeli ufleba, amasTan, ada-
mianis yvela sxva uflebisa da Tavisuflebis aucile-
beli garantia, dacvis saSualeba.2 Ffizikuri piris pre-
tenzias sasamarTlo dacvaze, anu sasamarTlosadmi mi-
marTvaze, xSirad adamianis uZveles procesualur uf-
lebas uwodeben.3 aRniSnul normas demokratiuli da 
samarTlebrivi saxelmwifos funqcionirebisaTvis fu-
Zemdebluri mniSvneloba gaaCnia,4 vinaidan, rogorc ukve 
aRiniSna, samarTlebrivi saxelmwifos pirveladi funq-
cia adamianis uflebebis sruli realizacia da adekva-
turi dacvaa5.

samarTliani sasamarTlos ufleba, rogorc samar-
Tlebrivi saxelmwifos principis ganxorcielebis 
erTgvari sazomi, gulisxmobs yvela im sikeTis sasamar-
TloSi dacvis SesaZleblobas, romelic Tavisi arsiT 
uflebas warmoadgens,6 amitomac samarTliani sasamar-

                                                          
1 saqarTvelos konstituciis me-7 muxli.
2 xecuriani j., saqarTvelos sakonstitucio sasamarTlos uf-
lebamosileba adamianis ZiriTadi uflebebis dacvis sferoSi, 
sakonstitucio samarTlis mimoxilva, IV, 2011, 52.
3K kublaSvili k., ZiriTadi uflebebi, Tbilisi 2003, 336.
4 ix., saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 
ivnisis gadawyvetileba #1/466 saqmeze, `saqarTvelos saxalxo 
damcveli saqarTvelos parlamentis winaaRmdeg~.
5 Sachs M., Grundgesetz: Kommentar, Munchen 2003, 94.
6 ix., saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 
ivnisis gadawyvetileba #1/466 saqmeze, `saqarTvelos saxalxo 
damcveli saqarTvelos parlamentis winaaRmdeg~.
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Tlos ufleba aris umniSvnelovanesi meqanizmi, romelic 
awesrigebs individisa da saxelmwifos,7 aseve, kerZo pi-
rebs Soris arsebul sadavo urTierTobebs, uzrunve-
lyofs konstituciuri uflebebis efeqtur realizacias 
da icavs dacul sferoSi gaumarTlebeli Carevisgan.8.

ama Tu im uflebiT srulad sargeblobis uzrunve-
lyofis umTavresi garantia swored misi sasamarTloSi 
dacvis SesaZleblobaa. ufleba, Tu mas ar axlavs misi 
sasamarTlo wesiT dacvis SesaZlebloba, warmoadgens 
mxolod Teoriulsa da fiqciurs da ver iqneba piris 
legitimuri interesebis dacvis realuri saSualeba.9

Mmetic, Tavad garkveuli uflebiT sargebloba dadgeba 
kiTxvis niSnis qveS, Tuki ar iqneba uflebis darRvevis 
Tavidan acilebis an darRveuli uflebis aRdgenis Se-
saZlebloba, samarTlebrivi berketi10.

mas Semdeg, rac xazi gaesva samarTliani sasamarTlos 
uflebis sakvanZo mniSvnelobas, unda aRiniSnos, rom am 
uflebis realizaciis fundamenturi aspeqti sasamar-
Tlosadmi mimarTva - sasamarTlos xelmisawvdomobaa, 
vinaidan swored es ufleba warmoadgens, erTi mxriv, 
sxva uflebebisa da interesebis dacvis saSualebas, xo-
lo, meore mxriv, xelisuflebis Stoebs Soris Sekave-
bisa da gawonasworebis arqiteqturis umniSvnelovanes 
nawils.11 individebis sasamarTlosadmi mimarTva (xelmi-
sawvdomoba) is saSualebaa, romelic axdens sasamarTlo 

                                                          
7 Права человека, Комиссия при Президенте Россиискои Федерации, Институт 
Государства и Права РАН, Москва 2001, 317.
8 ix., saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 
dekembris gadawyvetileba #1/1/403,427 saqmeze, `kanadis moqa-
laqe husein ali da saqarTvelos moqalaqe elene kirakosiani
saqarTvelos parlamentis winaaRmdeg~.
9 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 
noembris gadawyvetileba #1/3/421,422  saqmeze, `saqarTvelos
moqalaqeebi – giorgi yifiani da daviT ungiaZe saqarTvelos
parlamentis winaaRmdeg~.
10 Sead. saqarTvelos sakonstitucio sasamarTlos 2010 wlis
28 ivnisis gadawyvetileba #1/466 saqmeze, `saqarTvelos saxal-
xo damcveli saqarTvelos parlamentis winaaRmdeg~.
11 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 
noembris gadawyvetileba #1/3/421,422  saqmeze, `saqarTvelos
moqalaqeebi – giorgi yifiani da daviT ungiaZe saqarTvelos
parlamentis winaaRmdeg~.
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xelisuflebis ganxorcielebis inicirebas.12 aRniSnuli
ufleba warmoadgens saZirkvels, romelzec SeiZleba 
mTeli rigi samarTlebrivi konstruqciebis daSeneba. 
Aamitomacaa, rom sasamarTlosadmi mimarTvis `konstitu-
ciuri wona~ mWidrod aris dakavSirebuli zogadad sa-
samarTlo xelisuflebis efeqturad ganxorcielebasTan. 

sasamarTlosadmi mimarTvis - sasamarTlos xelmi-
sawvdomobis ufleba ganmtkicebulia mravali saxelmwi-
fos konstituciaSi, maT Sorisaa, Ggermaniis federaci-
uli respublika, espaneTi, ukraina, ruseTis federacia, 
da a.S13.

gansaxilveli uflebis mflobelia yvela fizikuri 
piri. amasTan, saqarTvelos konstituciis 45-e muxlze 
dayrdnobiT, sasamarTlosadmi mimarTvis uflebiT sar-
gebloben iuridiuli pirebic.14 aqve unda aRiniSnos
isic, rom ama Tu im normatiuli aqtis arakonstituci-
urobis Sesaxeb saqarTvelos sakonstitucio sasamar-
Tlosadmi mimarTvis ufleba 2002 wlis 5 martidan 
iuridiulma pirebmac moipoves15. 

pirs sasamarTlosadmi mimarTvis ufleba aqvs im 
SemTxvevaSi, rodesac davobs Tavisi uflebisa Tu Tavi-
suflebis darRvevaze da ara maSin, rodesac principu-
lad surs gaasaCivros esa Tu is aqti an qmedeba, rom-
lebic sxvis uflebas xelyofen.16 aRniSnuli mosazreba 
gaiziara saqarTvelos sakonstitucio sasamarTlomac, 
rodesac 1997 wlis 10 ianvris ganCinebaSi ganmarta, rom 
yovel adamians ufleba aqvs mimarTos sasamarTlos 
mxolod Tavis uflebaTa da TavisuflebaTa dasacavad, 

                                                          
12 iqve.
13 `Tu vinmes uflebebi dairRva sajaro xelisuflebis mier, 
mas SeuZlia mimarTos sasamarTlos~ - germaniis federaciuli
respublikis ZiriTadi kanoni, muxli 19(4); espaneTis samefos
konstitucia, muxli 53(2); ukrainis konstitucia, ganyofileba
2, muxli 55; ix., sazRvargareTis qveynebis konstituciebi, na-
wili III, v. gonaSvilis redaqtorobiT; Конституция РФ,  ст. 55.
14 KkublaSvili k, ZiriTadi uflebebi, Tbilisi 2003, 337.
15 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarT-
velos organul kanonSi 2002 wlis 12 Tebervlis cvlilebebi.
16 mWedliZe n., samarTliani sasamarTlos ufleba qarTul ka-
nonmdeblobasa da saqarTvelos sakonstitucio sasamarTlos 
praqtikaSi, sakuTrebis ufleba da samarTliani sasamarTlos 
ufleba, saerTaSoriso samecnieo-praqtikuli konferenciis 
masalebi, Tbilisi 2005, 61.
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e.i. maSin, rodesac darRveulia misi, rogorc konkre-
tuli piris, uflebebi da Tavisuflebebi. sakonstitu-
cio sasamarTlom  daskvnaSi miuTiTa, rom e.w. `saxalxo 

mimarTva~ - action popularis dauSvebelia rogorc saerTo 
sasamarTloebis, ise sakonstitucio sasamarTlosadmi
mimarTvis konteqstSi. Ppirs SeuZlia, idavos mxolod 
sakuTari uflebebisa da Tavisuflebebis dasacavad Tu 
aRsadgenad17. 

sasamarTlosadmi mimarTvis uflebis realizaciis 
udidesi mniSvnelobis miuxedavad, piris sasamarTlo-
sadmi xelmisawvdomobis ufleba ar aris absoluturi.
is SeiZleba SeizRudos sasamarTlosadmi mimarTvisaT-
vis garkveuli winapirobebis dawesebiT, rac demokra-
tiul sazogadoebaSi arsebuli legitimuri sajaro in-
teresiT unda iyos gamarTlebuli18.

        
1.2. sasamarTlosadmi mimarTvis ufleba adamianis 

uflebaTa evropuli konvenciis me-6 muxlisa da adamia-
nis uflebaTa evropuli sasamarTlos praqtikis mixed-
viT

adamianis uflebaTa da ZiriTad TavisuflebaTa dac-
vis evropul konvencias (SemdgomSi `evrokonvencia~) be-
vri miiCnevs adamianis uflebaTa dacvis yvelaze efeq-
tur saerTaSoriso xelSekrulebad, romelmac Seqmna
ganviTarebuli saerTaSoriso sazedamxedvelo meqa-
nizmi.19 swored es meqanizmia adamianis uflebaTa evro-
puli sasamarTlo (SemdgomSi `evrosasamarTlo~), ro-
melic misi Seqmnis dRidan efeqturad axorcielebs da-
kisrebul misias. 

miuxedavad imisa, rom wevri saxelmwifoebisaTvis 
evrosasamarTlos gadawyvetilebebi ar aris savalde-

                                                          
17 iqve, 62.
18 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 
noembris gadawyvetileba #1/3/421,422  saqmeze, `saqarTvelos 
moqalaqeebi - giorgi yifiani da daviT ungiaZe saqarTvelos 
parlamentis winaaRmdeg~.
19 korkelia k., qurdaZe i., adamianis uflebaTa saerTaSoriso 
samarTali adamianis uflebaTa evropuli konvenciis mixedviT, 
Tbilisi 2004, 10.



152

bulo erga omnes,20 saxelmwifoebma unda gaiTvaliswinon 
sxva qveynebis mimarT gamotanili gadawyvetilebebi, ra-
Ta uzrunvelyon erovnuli kanonmdeblobis Sesabamisoba 
evrokonvenciasTan.

icavs ra samarTliani sasamarTlos uflebas, romel-
sac gaaCnia fundamenturi mniSvneloba demokratiul sa-
zogadoebaSi, evrokonvenciis me-6 muxls ukavia centra-
luri adgili konvenciis sistemaSi. aRniSnuli muxlis 
dacvis obieqts warmoadgens kanonis uzenaesobis prin-
cipi, romelsac emyareba mTlianad sazogadoeba. igi
asaxavs im tradiciebis nawils, romlebic, konvenciis 
preambulis Tanaxmad, saerToa misi xelmomweri qveyne-
bisTvis.21              

evrosasamarTlos ganmartebiT, me-6(1) muxli Tavis 
TavSi moicavs sasamarTlo ganxilvis uflebas, romlis 
erT-erT aspeqtsac sasamarTlosadmi mimarTvis ufleba 
warmoadgens. 

sasamarTlosadmi mimarTvis uflebis SezRudvaze 
apelireba SeuZlia yvela im pirs, romelic Civis, rom 
ar mieca im sasamarTlosadmi mimarTvis SesaZlebloba, 
romelsac gaaCnia saqmis faqtobrivi da samarTlebrivi 
garemoebebis ganxilvisa da savaldebulo gadawyvetile-
bis miRebis uflebamosileba.22

sasamarTlom es ufleba pirvelad aRiara 1975 wels, 
gaxmaurebul saqmeSi `golderi gaerTianebuli samefos 
winaaRmdeg~23, sadac samoqalaqo uflebebis Sesaxeb da-
vasTan dakavSirebiT, sasamarTlos mier saqmis gan-
xilvaze piris uflebis farglebis Taobaze evrosasa-
marTlom fuZemdebluri daskvna gaakeTa da daadgina, 
rom me-6 muxliT garantirebuli samarTliani sasamar-

                                                          
20 `adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
Sesaxeb~ evropuli konvenciis 46-e muxli.
21 vitkauskasi d., entoni s. l., grozevi i., samarTliani sasa-
marTlo ganxilvis ufleba adamianis uflebaTa evropuli kon-
venciis mixedviT [me-6 muxli], saxelmZRvanelo iuristebisTvis, 
Tbilisi 2008, 8.
22 Le Compte, Van leuven and De Meyere v. Belgium, [ECHR] Application no. 
6878/75; 7238/75, judgment of 18/10/1982.
23 saqmis garemoebebis Tanaxmad, ganmcxadebeli sasjels ixdida 
inglisis erT-erT cixeSi, sadac seriozul areulobas hqonda 
adgili. Mmas cixis TanamSromelma brali dasdo TavdasxmaSi, 
ris gamoc surda warmoebis dawyeba ciliswamebis motiviT, 
magram aRniSnuli akrZaluli iyo cixis wesebiT.
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Tlos ufleba azrs dakargavs, Tuki, pirvel rigSi, ar 
iarsebebs sasamarTlosadmi mimarTvis ufleba24.

sasamarTlom aseve daadgina, rom me-6(1) muxli sasa-
marTlosadmi mimarTvis uflebasTan erTad marTlmsa-
julebis ganxorcielebaze uaris Tqmis akrZalvis prin-
cipsac moicavs,25 ris safuZvelzec, SegviZlia da-
vaskvnaT, rom pirisTvis me-6 muxlis pirveli punqti 
uzrunvelyofs uflebas, mis uflebebTan da valdebule-
bebTan dakavSirebuli nebismieri dava sasamarTlo gan-
xilvis sagani gaxados. Aam gziT, muxli moicavs uflebas 
sasamarTloze da uflebas xelmisawvdomobaze.26

evrosasamarTlo aRniSnavs, rom ufleba xelmisawvdo-
mobaze absoluturi ar aris da sxva uflebebis Zi-
reuli Sinaarsis SemzRudavi farglebis garda, SesaZ-
lebelia igulisxmebodes SezRudvebic.27 saqmeze, `aSing-
deini gaerTianebuli samefos winaaRmdeg~28, sasamarTlom 
damatebiT daadgina, rom Sefardebuli SezRudvebi ar 
unda zRudavdes da amcirebdes pirisaTvis nebadarTul 
xelmisawvdomobas im zRvramde, rom Tavad uflebis ar-

                                                          
24 Golder v. United Kingdom, [ECHR] Application no. 4451/70, judgment of 
21/2/1975.
25 vitkauskasi d., entoni s. l., grozevi i., samarTliani sasa-
marTlo ganxilvis ufleba adamianis uflebaTa evropuli kon-
venciis mixedviT [me-6 muxli], saxelmZRvanelo iuristebisTvis, 
Tbilisi 2008, 47.
26 Golder v. United Kingdom, [ECHR] Application no. 4451/70, judgment of 
21/2/1975; ix. korkelia k., mWedliZe n., nalbandovi al., saqarT-
velos kanonmdeblobis Sesabamisoba adamianis uflebaTa evro-
puli konvenciisa da misi oqmebis standartebTan, evropis sab-
Wos sainformacio biuro saqarTveloSi, Tbilisi 2005, 130.
27 iqve.
28 zemoaRniSnul saqmeSi sasamarTlom daadgina, rom fsiqiku-
rad daavadebuli pirebisTvis sasamarTlosadmi mimarTvis 
uflebis SezRudva kanonier mizans emsaxureba, radgan am gziT 
maTze pasuxismgebeli pirebi daculebi arian usafuZvlo sa-
marTalwarmoebisagan. pacientebze meTvalyure pirebis pasux-
ismgeblobis SezRudva daudevari an arakeTilsindisieri qme-
debebis gamo, im moTxovnebTan erTad, rom samarTalwarmoebis 
gasagrZeleblad saWiroa sasamarTloSi safuZvliani argumen-
tebis wardgena daudevrobis an arakeTilsindisierebis Sesaxeb 
ar ewinaaRmdegeboda me-6 muxlis pirvel punqts. ix., korkelia 
k., mWedliZe n., nalbandovi al., saqarTvelos kanonmdeblobis 
Sesabamisoba adamianis uflebaTa evropuli konvenciisa da 
misi oqmebis standartebTan, evropis sabWos sainformacio 
biuro saqarTveloSi, Tbilisi 2005, 131.
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si Seilaxos.29 aqedan gamomdinare, naTelia, rom saxelm-
wifoebs ufleba aqvT daaweson garkveuli SezRudvebi 
sasamarTlosadmi mimarTvis uflebaze, Tuki SezRudvas 
gaaCnia legitimuri mizani, daculia Tanazomierebis 
principi da ar aris iseTi farTo xasiaTis, rom xe-
lyos Tavad am uflebis arsi. 

saqmeze, `hornsbi saberZneTis winaaRmdeg~, evrosasa-
marTlom daadgina, rom ufleba sasamarTloze iluzi-
uri iqneboda, Tuki Sidasaxelmwifoebrivi samarTlis 
sistema kanonier ZalaSi Sesuli savaldebulo gadawyve-
tilebis aRusruleblobas dauSvebda romelime mxaris 
sazianod.30 alogikuri iqneboda, me-6 muxls detalurad 
gaeTvaliswinebina modave mxareebisTvis miniWebuli 
proceduruli garantiebi ise, rom ar daecva sasamar-
Tlo gadawyvetilebis aRsruleba. me-6 muxlis imdag-
vari ganmarteba, rom igi mxolod sasamarTlos xelmi-
sawvdomobasa da samarTalwarmoebas exeba, samarTlebriv 
saxelmwifoSi dauSvebel SemTxvevebamde migviyvanda, 
romlis principebis pativiscemis valdebulebac saxelm-
wifoebma konvenciis ratificirebisas ikisres. amitomac, 
nebismieri sasamarTlos gadawyvetilebis aRsruleba me-
6 muxlis pirveli punqtis miznebisaTvis sasamarTlo 
ganxilvis ganuyofel nawilad unda ganixilebodes31.

sasamarTlosadmi mimarTvis ufleba ara marto unda 
arsebobdes, aramed qmediTic unda iyos, radgan mimarT-
vis uflebis mxolod arseboba sakmarisi garanti ar 
aris. aRniSnuli pozicia gaiziara adamianis uflebaTa 
evropulma sasamarTlomac, rodesac saqmeze, `eiri ir-
landiis winaaRmdeg~32, daadgina, rom saxelmwifoebma 
unda uzrunvelyon sasamarTloebis qmediTi xelmisawv-
domoba33. sasamarTlom mravaljer gaimeora konvenciis 

                                                          
29 Ashingdane v. the United Kingdom, [ECHR] Application no. 8225/78, judgment 
of  28/5/1985.
30 Hornsby v. Greece, [ECHR] Application no. 18357/91, judgment of 19/03/1997.
31 iqve.
32 Airey  v. Ireland, [ECHR] Application no. 6289/73, judgment of 9/10/1979.
33 zemoaRniSnuli saqmis garemoebebis Tanaxmad, ganmcxadebels 
surda ganqorwinebaze sarCelis Setana, am procedurebis ga-
reSe ganxorcieleba warmoudgeneli iyo. Tumca, ganmcxadebls 
ar hqonda iuridiuli momsaxurebis xarjebis sakuTari sax-
srebiT dafarvis SesaZlebloba. ix., Bertuzzi v. France, judgment of  
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ganzraxva, uzrunveleyo ara Teoriuli da iluziuri, 
aramed praqtikuli da qmediTi uflebebi da daadgina, 
rom aRniSnuli gansakuTrebiT exeboda sasamarTlosadmi 
mimarTvis uflebas, im adgilis gaTvaliswinebiT, rac 
demokratiul sazogadoebaSi samarTlian sasamarTlo 
ganxilvas ukavia.34

mniSvnelovania, rom konvenciis me-6 muxli ar 
vrceldeba saqmis warmoebaze sakonstitucio sasamar-
TloSi, Tuki samarTalwarmoeba ar moicavs konkretuli 
saqmis arsebiT ganxilvas da exeba mxolod sakontitu-
cio uflebebs, ama Tu im adgilobrivi kanonis erovnul 
konstituciasTan Sesabamisobis dadgenas.35 Tumca me-6 
muxlis moqmedeba vrceldeba sakonstitucio samarTal-
warmoebaze im SemTxvevaSi, Tuki sakonstitucio sasa-
marTlos gadawyvetilebam SesaZloa gavlena moaxdinos 
im davaze, romelic Sedis me-6 muxlis moqmedebis sfe-
roSi36.

2. sakonstitucio sasamarTlo - adamianis uflebaTa 
dacvis organo

2.1. sakonstitucio sasamarTlos uflebadamcvelo-
biTi saqmianoba 

adamianis uflebebisa da Tavisuflebebis dacva sxva-
dasxva samarTlebrivi meqanizmiT xorcieldeba. am gzaze 
umniSvnelovanesi roli sakonstitucio kontrolis spe-
cializebul organoebs, sakonstitucio sasamarTloebs 
eniWebaT.37 aRniSnulis dasturia `saqarTvelos sakons-
titucio sasamarTlos Sesaxeb~ saqarTvelos organuli 

                                                                                                                          
13/2/2003; Staroszczyk v. Poland, judgment of 2007;   Steel and Morris v. the Unit-
ed Kingdom, judgment of  15/2/2005.
34  Airey  v. Ireland judgment of 9/10/1979; ix., korkelia k., mWedliZe n., 
nalbandovi al., saqarTvelos kanonmdeblobis Sesabamisoba 
adamianis uflebaTa evropuli konvenciisa da misi oqmebis 
standartebTan, evropis sabWos sainformacio biuro saqarT-
veloSi, Tbilisi 2005, 132.
35 Valasinas v. Lithuania, [ECHR] Application no. 44558/98, judgment of 
16/3/2000.
36 Deumeland v. Germany, [ECHR] Application no. 9384/81, judgment of 
29/5/1986.
37 kaxiani g., sakonstitucio kontroli saqarTveloSi, Teoria 
da kanonmdeblobis analizi, Tbilisi, 2011, 198.
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kanonis pirveli muxli, romlis Tanaxmadac, sa-
konstitucio sasamarTlo aris sakonstitucio kon-
trolis sasamarTlo organo, romelic uzrunvelyofs 
adamianis konstituciuri uflebebisa da Tavisuflebe-
bis dacvas.

aRniSnuli miznis miRweva damokidebulia sakonsti-
tucio sasamarTlosaTvis miniWebul uflebamosilebebsa
da maT farglebze, rac sxvadasxva qveyanaSi gansxvavebu-
lad wesrigdeba.

sakonstitucio sasamarTloebis kompetencia, rogorc 
wesi, konstituciebiT aris gansazRvruli. umetes 
SemTxvevaSi konstituciebi uflebamosilebaTa srul Ca-
monaTvals moicavs,38 romlebic kanonebSic SeiZleba ai-
saxos, Tumca, im pirobiT, rom kanoni ar Secvlis kons-
tituciiT dadgenili kompetenciebis farglebs. aRniS-
nulis garda, arsebobs saxelmwifoTa mTeli rigi, ro-
melTa konstituciebic ar moicavs sakonstitucio kon-
trolis ganmaxorcielebeli specializebuli organoe-
bis uflebamosilebaTa srul CamonaTvals, Sesabamisad,
kanoni iZleva aseTi organoebis uflebamosilebaTa mo-
culobis gafarToebis saSualebas39.

saqarTvelos konstitucia adgens sakonstitucio sa-
samarTlos kompetencias mikuTvnebul uflebamosilebaTa 
nusxas40, imavdroulad, gansazRvravs, rom sakonstitu-
cio sasamarTlo axorcielebs saqarTvelos konstitu-
ciiT da organuli kanoniT dadgenil sxva uflebamo-
silebebs41. saqarTvelos sakonstitucio sasamarTlos 
kompetencia gansazRvrulia rogorc konstituciiT, ise
- `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~
organuli kanoniT.

adamianis uflebaTa dacvis funqcias saqarTvelos sa-
konstitucio sasamarTlo im normatiuli aqtebis kons-
tituciurobis SemowmebiT axorcielebs, romlebic mo-
sarCeleTa mtkicebiT, arRvevs saqarTvelos konstitu-

                                                          
38 iqve, 164.
39 iqve, 165; mowesrigebis es forma gvxvdeba espaneTSi, ruseT-
sa da germaniaSi.A ix., Конституции государств Европы, Том 2, под общей
редакции Л.А. Окунькова, Москва, 2001, 89-90.
40  ix., saqarTvelos konstituciis 89-e muxlis 1-li punqti.
41  ix., iqve, `z~ qvepunqti.
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ciis meore TaviT uzrunvelyofil uflebebs.42 sakons-
titucio sasamarTlos uflebamosilebis farglebSi 
normatiuli aqti SeiZleba iyos sakonstitucio sasa-
marTlos gansjadi im SemTxvevaSi, Tu arsebobs or-
ganuli kavSiri, uSualo mimarTeba am normatiul aqtsa 
da saqarTvelos konstituciis meore TaviT aRiarebul 
adamianis ZiriTad uflebebsa da Tavisuflebebs Soris. 
Aam mimarTebis arseboba, Tavis mxriv, kargad Cans norma-
tiuli aqtis mowesrigebis saganSi,43 rac saqarTvelos 
konstituciis me-2 TaviT garantirebuli adamianis ro-
melime ZiriTadi ufleba an Tavisufleba unda iyos. 

adamianis uflebaTa dacvis sferoSi sakonstitucio 
sasamarTlos rolis ukeT gasagebad, aucilebelia, da-
vadginoT, Tu romeli uflebebi eqceva ZiriTadi ufle-
bebisa da Tavisuflebebis kategoriaSi, ra urTierTmi-
marTeba arsebobs uflebebsa da Tavisuflebebs Soris
da mowesrigebis ra formasTan gvaqvs saqme saqarTvelos 
konstituciis 39-e muxlis SemTxvevaSi, romelic mianiS-
nebs, rom konstituciis meore Tavi ar iZleva adamianis 
uflebebis amomwurav CamonaTvals, rac, Tavis mxriv, sa-
samarTlo praqtikaSi warmoSobs sadavo normatiuli 
aqtis konstituciis meore TaviT aRiarebul adamianis 
uflebebTan mimarTebis sakiTxis gadawyvetasTan dakav-
Sirebul mTel rig problemebs. 

gansazRvraven ra, sazogadoebrivi cxovrebis sxva-
dasxva sferoSi adamianis socialuri SesaZleblobebis
farglebs, romlebic uzrunvelyofilia saxelmwifos 
mier, maTi iuridiuli bunebisa da garantiebis sistemis 
TvalsazrisiT, `uflebebi~ da `Tavisuflebebi~ iden-
turi cnebebia.44 Nniuansebi, romliTac isini erTmaneTi-

                                                          
42 saqarTvelos konstitucia sakonstitucio sasamarTlos uf-
lebamosilebas aRniSnul sferoSi Semdegnairad gansazRvravs: 
saqarTvelos sakonstitucio sasamarTlo “piris sarCelis sa-
fuZvelze ixilavs normatiuli aqtebis konstituciurobas 
saqarTvelos konstituciis meore TaviT aRiarebuli adamianis 
ZiriTad uflebebTan da TavisuflebebTan mimarTebiT. saqarT-
velos konstituciis 89-e muxli, 1-li punqti, `v~ qvepunqti.
43 xecuriani j., saqarTvelos sakonstitucio sasamarTlos 
uflebamosileba adamianis ZiriTadi uflebebis dacvis sfe-
roSi, sakonstitucio samarTlis mimoxilva, IV, 2011, 52.
44 Права Человека, Отв. Ред. Е.А. Лукашева, Москва, 2002, 133; unda aRi-
niSnos, rom mecnierTa garkveuli nawili, am sakiTxze gansxva-
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sagan gansxvavdebian, ver gamoiwveven sakonstitucio sa-
samarTlos uflebamosilebis ganxorcielebis specifi-
kurobas imis mixedviT, sadavo normatiuli aqti Ziri-
Tad uflebebTan Tu TavisuflebebTan mimarTebiT mowm-
deba45.

rac Seexeba saqarTvelos konstituciis 39-e muxlisa
da ZiriTadi uflebebis mimarTebas, aq ismis kiTxva -
romelia adamianis ZiriTadi ufleba da aris Tu ara 
konstituciis meore TaviT adamianis yvela ZiriTadi 
ufleba aRiarebuli? ZiriTadi mxolod is uflebebia, 
romlebic konstituciiT aris garantirebuli. konsti-
tuciis 39-e muxlis Tanaxmad, saqarTvelos konstitucia 
ar uaryofs adamianisa da moqalaqis sxva sayovelTaod 
aRiarebul uflebebs, Tavisuflebebsa da garantiebs, 
romlebic konstituciaSi ar aris moxseniebuli, magram 
TavisTavad gamomdinareoben konstituciis principebi-
dan.

zemoaRniSnulidan gamomdinare, Tu romelime ufleba 
ar aris gaTvaliswinebuli konstituciis meore TavSi, 
magram igi sayovelTaod aris aRiarebuli, Mmag., rome-
lime saerTaSoriso xelSekrulebis an SeTanxmebiT, nor-
matiuli aqtiT misi darRvevis SemTxvevaSi, sakonstitu-
cio sasamarTlos SeuZlia imsjelos sadavo normati-
uli aqtis kontituciurobaze mxolod maSin, Tu dasa-
buTdeba, rom es ufleba TavisTavad gamomdinareobs
konstituciis principebidan da ZiriTadi uflebebisa 
da Tavisuflebebis kategorias miekuTvneba46. 

sakonstitucio sasamarTlos mier konstituciiT 
gauTvaliswinebeli ama Tu im uflebis adamianis Ziri-
Tadi uflebebisadmi kuTvnilebis dasadgenad, man unda 
daasabuTos, rom es ufleba aris adamianis ganusxvise-
beli ufleba da igi ekuTvnis yvela adamians dabadebiT, 

                                                                                                                          
vebul azrs aviTarebs, romlis Tanaxmadac, ZiriTadi uflebe-
bis umetesi nawili e.w. Tavisuflebis uflebebia, romlebSic 
saxelmwifo ver ereva an ereva specialuri dasabuTebis safuZ-
velze mxolod kanoniT zustad gansazRvrul SemTxvevebSi da 
wesiT. ix., KkublaSvili k., ZiriTadi uflebebi, Tbilisi, 2003, 
41-42.
45 xecuriani j., saqarTvelos sakonstitucio sasamarTlos 
uflebamosileba adamianis ZiriTadi uflebebis dacvis sfe-
roSi, sakonstitucio samarTlis mimoxilva, IV, 2011, 54.
46 iqve.
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dauSvebelia saxelmwifos mier am uflebis warT-
meva/araRiareba da igi TavisTavad gamomdinareobs sa-
qarTvelos konstituciaSi ganmtkicebuli demokratiis, 
samarTlebrivi Tu socialuri saxelmwifos, xelisuf-
lebis danawilebisa da sxva principebidan.47

sakonstitucio sasamarTlos uflebadamcvelobiTi 
saqmianoba sagrZnoblad efeqturia maSin, rodesac ka-
nonmdebloba sakonstitucio sasamarTlos moqalaqeTa 
indvidualuri saCivrebis ganxilvis uflebamosilebiT 
aRWuravs. 

2.2. sakonstitucio sasamarTlosadmi mimarTva

saqarTvelos konstituciis 89-e muxli gansazRvravs 
im subieqtTa wres, romlebsac SeuZliaT sarCeliT Tu 
wardginebiT mimarTon sasamarTlos48. sakonstitucio 
sasamarTlosadmi mimarTvis uflebis mqone subieqtTa 
wres principuli mniSvneloba aqvs da SemTxveviTi ar 
aris, rom msoflios mravali saxelmwifos Sesabamisi 
kanonmdebloba zustad gansazRvravs mas49. 

fizikur da iuridiul pirebs ufleba aqvT, sarCe-
liT pirdapir mimarTon sakonstitucio sasamarTlos.50

kerZo pirebis mier sakonstitucio sasamarTlosadmi 
mimarTva SeiZleba ganxorcieldes Semdeg sam kon-
teqstSi: 1. sarCeli waredgineba sakonstitucio sasa-
marTlos im safuZvelze, rom sadavo normam ziani miaye-

                                                          
47 ix., izoria l., korkelia k., kublaSvili k., xubua g., sa-
qarTvelos konstituciis komentarebi adamianis ZiriTadi 
uflebebi da Tavisuflebani, Tbilisi, 2005, 334-336.
48 statiis miznebidan gamomdinare, sakonstitucio sasamar-
Tlos xelmisawvdomobis konteqstSi, saubaria mxolod fizi-
kuri Tu iuridiuli pirebis sakonstitucio sasamarTlosaT-
vis mimarTvis uflebaze, romelic maT SeuZliaT ganaxorcie-
lon, rodesac miiCneven, rom sadavo norma uSualod arRvevs 
an SeiZleba momavalSi daarRvios saqarTvelos konstituciis 
me-2 TaviT gaTvaliswinebuli maTi ufleba.
49 xecuriani j., sakonstitucio sasamarTlosadmi mimarvis 
uflebamosili subieqtebi, Jurnali `adamiani da konstitucia~ 
#4, 2002, 9.
50 Svarci h., konstituciuri marTlmsajulebis damkvidreba 
postkomunistur evropaSi, q. aleqsiZis Targmani, patricia m. 
valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tbilisi, 2003, 81.
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na mosarCeles.51 2. sarCeliT, romlis safuZvelia sax-
elmwifo moxelis mier moqmedi kanonis konstituciis 
sawinaaRmdegod gamoyeneba, riTac ziani miadga mosar-
Celes.52 3. sarCeliT, romelic eWvqveS ayenebs kanonis an 
normatiuli aqtis konstituciurobas, miuxedavad imisa, 

miadga Tu ara mosarCeles raime ziani, anu e.w. action po-

pularis, romelic nebadarTulia mxolod ungreTSi, bul-
gareTSi, rumineTsa da somxeTSi da masSi saerTod ar 
aris gaTvaliswinebuli uSualod fizikuri Tu iuri-
diuli pirebis mier sasamarTlosTvis sarCelis wardge-
nis ufleba, Tumca pirveli ori saxelmwifo dasaSvebad 
miiCnevs arapirdapir xelmisawvdomobas saerTo sasa-
marTloebidan mimarTvebis saxiT.53

poloneTSi sakonstitucio tribunali axorcielebs 
sakonstitucio marTlmsajulebas. aq saerTod ar aqvT 
fizikur pirebs ufleba, adamianis uflebebis darRvevis 
Taobaze mimarTon sakonstitucio sasamarTlos da 
moiTxovon maTi uflebebis dacva54. did britaneTSi ki 
saerTod ar arsebobs sakonstitucio zedamxvedelobis 
instituti, im ubralod mizezis gamo, rom qveyanas ar 
gaaCnia erTiani aqti, romelic gamocxadebuli iqneboda 
saxelmwifos ZiriTad kanonad. aRsaniSnavia is garemoe-
bac, rom didi britaneTis sasamarTloebis mier ar 
xdeba ama Tu im aqtis `arakanonierad~ gamocxadeba da 

                                                          
51 Ees sakmaod gavrcelebuli procedraa da gvxvdeba Semdegi 
qveynebis konstituciebSi: poloneTis konstitucia, muxli 
79.1.; CexeTis respublikis konstitucia muxli 87.1 (`d~
qvepunqti), germaniis ZiriTadi kanoni muxli 93.1(4a); espaneTis 
konstitucia, muxli 161.1(b).
52 aRniSnuli umetes SemTxvevaSi scildeba sakonstitucio 
sasamarTlos uflebamosilebis farglebs; slovakeTis 
konstitucia, muxli 127; CexeTis konstitucia, muxli 87.1(d). 
53 bulgareTis konstitucia, muxli 150.2 (unda aRiniSnos, rom 
wardginebebi SeuZliaT mxolod uzenaes sakasacio sasamar-
Tlos da uzenaes administraciul sasamarTlos); aseve, ix.,
Svarci h., konstituciuri marTlmsajulebis damkvidreba 
postkomunistur evropaSi, q. aleqsiZis Targmani, patricia m. 
valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tbilisi, 2003, 81.
54 SurRaia s., evropul saxelmwifoTa sakonstitucio sasamar-
Tloebi -–erovnul doneze saqmis warmoebis bolo instancia 
adamianis uflebaTa evropul sasamarTloSi saqmis ganxil-
vamde, adamianis uflebaTa dacvis Tanamedrove gamowvevebi, k. 
korkelias redaqtorobiT, Tbilisi, 2009, 247.
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im SemTxvevaSi, Tu kanonSi aris naklovanebebi, maTi aR-
mofxvra xdeba ufro `rbili~ meTodebiT55.

zogierTi qveyana, maT Soris, CexeTis respublika, 
slovakeTi da saqarTvelo56, konstituciuri uflebebis 
darRvevisaTvis iTvaliswinebs individebis mier sasa-
marTlosaTvis sarCelis pirdapir wardgenas mxolod 
maTi konstituciuri uflebebis darRvevis SemTxvevaSi.

individualur sarCelebze saubrisas, aucilebelia 
dasavleTY evropis praqtikis gaTvaliswineba. am tipis 
sarCelebi mZime tvirTad daawva evropis mravali qvey-
nis sakonstitucio sasamarTlos.57 saqmeTa raodenobis 
Semcirebis mizniT, germaniaSi moqmedebs wesi, romlis 
Tanaxmadac, sakonstitucio sasamarTloSi sarCelis 
wardgenamde saWiroa yvela sxva uflebis dacvis saSua-
lebis amowurva.58 dasavlur models aRmosavleT evro-
paSic mibaZes, mxolod im gamonaklisiT, rom CexeTisa 
da slovakeTis respublikebSi ar aris aucilebeli sa-
marTlebrivi saSualebebis amowurva im SemTxvevaSi, 
roca sarCelis Sinaarsi mniSvnelovan gavlenas axdens 
mosarCelis individualur interesebze an Tu arsebobs 
imis safrTxe, rom saqmis ganxilvis gadadebam SeiZleba 
gamousworebeli ziani gamoiwvios59.

aRniSnul sakiTxTan dakavSirebiT, qarTul iuri-
diul literaturaSi arsebobs mosazreba, rom moqala-
qeTa individualuri saCivrebis ganxilva-gadawyvetis 
meqanizmis konstruqciuli moqmedebisaTvis aucilebelia 
saCivrebis miRebisa da gadawyvetis racionaluri sa-

                                                          
55 o. melqaZe, sazRvargareTis qveynebis konstituciuri samar-
Tali, krebuliI, Tbilisi, 1999, 122.
56 CexeTis respublikis konstitucia muxli 87.1(`d~ qvepunqti), 
slovakeTis konstitucia, muxli 18.1(`v~ qvepunqti), saqarTve-
los konstitucia, muxli 89.
57 Svarci h., konstituciuri marTlmsajulebis damkvidreba 
postkomunistur evropaSi, q. aleqsiZis Targmani, patricia m. 
valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tbilisi, 2003, 81.
58 germaniis federaciuli sakonstitucio sasamarTlos Sesaxeb 
aqti, 90.2-e muxli; moTxovnidan gamonaklisia, Tu saxezea `mo-
sarCelisaTvis seriozuli da gardauvali ziani~.
59 SurRaia s., evropul saxelmwifoTa sakonstitucio sasamar-
Tloebi - erovnul doneze saqmis warmoebis bolo instancia 
adamianis uflebaTa evropul sasamarTloSi saqmis ganxil-
vamde, adamianis uflebaTa dacvis Tanamedrove gamowvevebi, k. 
korkelias redaqtorobiT, Tbilisi, 2009, 254.
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proceso formebis damkvidreba, winaaRmdeg SemTxvevaSi, 
sakuTari uflebebis dacvis msurvel pirTa moqmedeba 
stiqiur xasiaTs miiRebs da sakonstitucio iusticiis 
organos muSaoba, praqtikulad SeuZlebeli gaxdeba.60 Aam 
TvalsazrisiT, SeiZleba iTqvas, rom saqarTvelos ka-
nonmdebloba `piris~ konstituciuri sarCelis mimarT 
sam savaldebulo daTqmas awesebs: 

1. Kkonstituciuri sarCeli dasaSvebia, Tu sadavo sa-
marTlebrivi aqti normatiuli xasiaTisaa. kontrols 
eqvemdebareba nebismieri normatiuli aqti an misi cal-
keuli norma, romelic saqarTvelos teritoriaze SeiZ-
leba gamoices, gamonaklisia saqarTvelos konstitucia 
da konstituciuri kanoni. e.i. mocemul SemTxvevaSi sa-
konstitucio kontroli universaluri xasiaTisaa.

2. sakonstitucio sasamarTloSi konstituciuri sar-
Celis Setana dasaSvebia mxolod im SemTxvevaSi, Tu mo-
sarCeleebi miiCneven, rom sadavo normatiuli aqti uSu-
alod ewinaaRmdegeba saqarTvelos konstituciis me-2 
TaviT aRiarebul uflebas an Tavisuflebas.

3.  sadavo normatiuli aqti uSualod mosarCelis 
uflebas unda arRvevdes, anu es norma gamoricxavs pi-
ris uflebas, idavos sxva piris uflebis darRvevis 
SemTxvevaSi.61

aRsaniSnavia, rom `saqarTvelos sakonstitucio sasa-
marTlos Sesaxeb~ organuli kanonis 39-e muxlis Tavda-
pirveli redaqciiT, sakonstitucio sasamarTloSi 
konstituciuri sarCelis Setanis ufleba mosarCeleebs 
mxolod im SemTxvevaSi hqondaT, Tu maT miaCndaT, rom 
sadavo aqtiT ukve darRveuli iyo konstituciis me-2 
TaviT aRiarebuli maTi ufleba an Tavisufleba. aRniS-
nuli debuleba ki gamoricxavda arakonstituciuri 
normatiuli aqtis moqmedebiT pirTa uflebebis rea-
lurad mosalodneli darRvevis Tavidan acilebis Se-
saZleblobas.62 amJamad moqmedi norma ki mosarCeleebs 
aRWuravs uflebiT - mimarTon sakonstitucio sasamar-

                                                          
60 ix., melqaZe o, dvali b., sakonstitucio sasamarTloebis 
kompetencia, Jurn. `adamiani da konstitucia~, #3, 1999, 64.
61 aRniSnuli ar vrceldeba saqarTvelos saxalxo damcvelze. 
ix., kaxiani g.,  sakonstitucio kontroli saqarTveloSi, Teo-
ria da kanonmdeblobis analizi, Tbilisi 2011, 202.
62 iqve.
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Tlos im SemTxvevaSic ki, Tu piri miiCnevs, rom Tundac 
momavalSi, mis mimarT SesaZlebelia dairRves konsti-
tuciis meore TaviT aRiarebuli ufleba an Tavisuf-
leba. 

39-e muxlis Tavdapirveli redaqcia sakonstitucio 
sasamarTloSi konstituciuri sarCelis Setanis ufle-
bas saqarTvelos moqalaqeebis garda, mxolod saqarT-
veloSi mcxovreb sxva fizikur pirebs da saqarTvelos 
iuridiul pirebs aniWebda.63 aRniSnuli debuleba gaxda
samarTlebrivi davis sagani, rasTan dakavSirebiTac sa-
konstitucio sasamarTlom daadgina, rom saqarTvelos
konstituciis 42-e muxlis pirveli punqtiT (romelic 
gansazRvravs sasamarTlosadmi xelmisawvdomobis ufle-
bis Sinaarsa da farglebs), me-7 muxlTan da konstitu-
ciiT aRiarebul sxva ZiriTad uflebebTan erToblivi 
wakiTxvis Sedegad, calsaxad da araorazrovnad, sasa-
marTlosadmi xelmisawvdomobis subieqtad miiCnevs yve-
la adamians da imavdroulad, gulisxmobs yvela ada-
mianis uflebebis rogorc saerTo iurisdiqciis, ise 
sakonstitucio sasamarTloSi dacvis SesaZleblobas64.

sakonstitucio sasamarTlos kompetenciis ganm-
sazRvreli da samarTalwarmoebis mareglamentebeli 
normebis mizani 42-e muxliT aRiarebuli uflebis rea-
lizaciis da konstituciiT aRiarebuli adamianis fun-
damenturi uflebebis srulyofili, adekvaturi dac-
visTvis aucilebeli berketis Seqmnaa. Sesabamisad, am 
normebis daniSnuleba ar aris da verc iqneba adamianis 
fundamenturi uflebebis, maT Soris, sasamarTlosadmi 
mimarTvis uflebis darRveva. Kkonstituciis erTsa da 
imave normaSi ver iqneba konkretuli miznis miRwevis 
gza da amave miznis miRwevis gamomricxavi safuZvlebi65.

amdenad, `saqarTvelos sakonstitucio sasamarTlos 
Sesaxeb~ saqarTvelos organuli kanonis moqmedi redaq-

                                                          
63 \es niSnavda, rom ucxo qveynis moqalaqes, Tu igi saqarTve-
loSi ar cxovrobda, ar SeeZlo sarCeliT miemarTa sakonsti-
tucio sasamarTlosTvis. am uflebiT ver isargeblebda 
iuridiuli piric, Tu is saqarTvelos teritoriaze ar iyo 
registrirbuli.
64 ix., saqarTvelos sakonstitucio sasamarTlos plenumis 2010 
wlis 28 ivnisis gadawyvetileba #1/466 saqmeze, `saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~.
65 iqve.
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ciiT, sakonstitucio sasamarTlosadmi sarCeliT mi-
marTva SeuZliaT rogorc ucxo qveynis moqalaqeebs da 
moqalaqeobis armqone pirebs, ise - saqarTvelos far-
glebs gareT daregistrirebul iuridiul pirebsac, Tu 
daculia sarCelis Sesatanad kanoniT dadgenili moT-
xovnebi.

3. saqarTvelos sakonstitucio sasamarTlo - ufle-
bis dacvis efeqturi samarTlebrivi saSualeba?

evrosasamarTlom saqmeze, `apostoli saqarTvelos 
winaaRmdeg~, sakmaod vrclad imsjela saqarTvelos sa-
konstitucio sasamarTlos, rogorc adamanis uflebaTa 
dacvis efeqtiani Sidasaxelmwifoebrivi saSualebis 
Taobaze.66 aRniSnul gadawyvetilebaSi sasamarTlom aR-
niSna, rom saqarTvelos konstituciis 89-e muxlis pir-
veli punqtis `v~ qvepunqti uzrunvelyofs sakonstitu-
cio sasamarTlosadmi individualuri mimarTvis ufle-
bas, e.w. `ararealuri~ sakonstitucio saCivris formiT. 
praqtikaSi es niSnavs, rom calkeul pirebs SeuZliaT 
eWvqveS daayenon moqmedi kanonmdeblobis konstituci-
urobis sakiTxi maSinac ki, rodesac misi ganxorcieleba 
maTze zemoqmedebas ar axdens mocemul momentSi. maT ar 
SeuZliaT gaasaCivron sasamarTloebis an sajaro uwye-
bebis mier miRebuli gadawyvetilebebi, romlebic pir-
dapir gavlenas axdenen maT konkretul mdgomareobaze.

sasamarTlos azriT, individualuri sakonstitucio 
saCivris es modeli hgavs ungreTis sakonstitucio sasa-
marTlos models, romelic, rogorc saqmeSi `veni un-
greTis winaaRmdeg~ aRmoCnda, konvenciis 35-e muxlis 
miznebisaTvis araefeqtiani saSualebaa.67 AaseTi daskvnis
gakeTebis mizezi gaxda is, rom ungreTis sakonstitucio 
sasamarTlo uflebamosili iyo mxolod kanonebis kons-
tituciurobis kontrolze zogadad da ar SeeZlo sax-

                                                          
66 Apostol v. Georgia, [ECHR] Application no. 40765/02, judgment of 28/11/2006.
67 evropuli konvenciis 35-e muxli gansazRvravs im savalde-
bulo wesebs, romelTa dacvac aucilebelia, raTa adamianis 
uflebaTa evropulma sasamarTlom gansaxilvelad miiRos kon-
kretuli piris saCivari.
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elmwifos mier kerZoO pirebis winaaRmdeg miRebuli kon-
kretuli RonisZiebebis gauqmeba an Sesworeba68. 

saqarTvelos sakonstitucio sasamarTlos modeli 
gansvavdeba sxva qveynebis, mag., germaniis, espaneTisa da 
CexeTis respublikis praqtikisagan. Aam qveynebSi arse-
buli `realuri~ sakonstitucio sarCelebi iZleva saSu-
alebas, gamoswordes oficialur pirTa da uwyebaTa 
mier uflebebisa da Tavisuflebebis xelyofis faqtebi
an sadac konstituciiT uzrunvelyofili uflebis 
darRveva ara sasamarTlo gadawyvetilebis, aramed 
sxvagvari Carevis Sedegia, ukrZalavs aRniSnul ofi-
cialur uwyebebs, ganagrZon uflebis darRveva da aseve,

miuTiTebs am uwyebebs, aRadginon status quo, Tu es SesaZ-
lebelia.69

evrosasamarTlom, aseve, aRniSna, rom saqarTvelos 
sakonstitucio sasamarTlo uflebamosili ar aris, 
gaauqmos sajaro uwyebebis an sasamarTloebis mier ga-
motanili is individualuri gadawyvetilebebi, rom-
lebic pirdapir axdenen gavlenas mosarCelis (rogorc 
fizikuri, ise iuridiuli piris) uflebebze. sakanonm-
deblo an sxva normatiuli aqtis arakonstituciurad 
gamocxadebas Sedegad ar moyveba sadavo aqtis safuZ-
velze ukve miRebuli sasamarTlo gadawyvetilebis gauq-
meba.70 evrosasamarTlo ganmartebiT, imisaTvis, raTa
uflebaTa dacvis saSualeba efeqtiani iyos, man, ubra-
lod, iribad ki ar unda daicvas konvenciiT gaTvalis-
winebuli uflebebi71, aramed unda uzrunvelyos konkre-
tuli zianisaTvis arsebuli sasarCelo pretenziebis 
pirdapiri da swrafi dakmayofileba.

yovelive zemoaRniSnulidan gamomdinare, apostolis
saqmeze sasamarTlom daaskvna, rom saqarTveloSi amJamad 
arsebuli individualuri konstituciuri sarCelis 
sistema, romelsac aklia efeqtiani meqanizmi, SesTavazos 
momCivans pirdapiri da konkretuli saSualebebi ada-

                                                          
68 Vén v. Hungary (no. 21495/93, Commission decision of 30 June 1993.
69 ix., Hartman v. Czech Republic, [ECHR] Application no. 53341/99, judgment of
03/12/2003; Surmeli v. Germany, [ECHR] Application no. 75529/01, judgment of
08/06/2006.
70 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarT-
velos organuli kanonis 22-e muxli.
71  Deweer v. Belgium, [ECHR] Application no. 6903/75, judgment of 27/2/1980.
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mianis uflebebis darRvevaTa SemTxvevebis gamosworebi-
saTvis, ar SeiZleba ganxilul iqnes uflebaTa dacvis 
saTanado  saSualebad.

unda iTqvas, rom aRniSnul problemaze aramxolod 
qveynis farglebs gareT saubroben. zoiZis azriT, `sa-
konstitucio sasamarTlos ar aqvs saerTo sasamar-
Tloebis kontrolis SesaZlebloba, sasamarTlo gaauq-
mebs normatiul aqts, magram `xels daibans~ am aqtebis 
safuZvelze miRebuli gadawyvetilebebis gadasinjvisa-
gan. kanonmdebloba ar iZleva sasamarTlo gadawyveti-
lebebis gadasinjvis SesaZleblobas. sasamarTlo gada-
wyvetilebaTa kontroli ki xsnis am problemas~72.

es problema sakonstitucio sasamarTlos uaxlesma 
precedentulma samarTalma kidev ufro TvalsaCino gax-
ada. saqmeze, `saqarTvelos saxalxo damcveli, saqarTve-
los moqalaqe elguja sabauri da ruseTis federaciis 
moqalaqe zviad mania saqarTvelos parlamentis winaaRm-
deg~ sakonstitucio sasamarTlom saerTo sasamar-
Tloebi, faqtobrivad, arakonstituciur qmedebasa da 
adamianis uflebaTa darRvevaSi daadanaSaula, magram 
amas, faqtobrivad, araviTari Sedegi ar mohyolia, risi 
mizezic sakonstitucio sasamarTlos mandati gaxldaT, 
romlis mixedviT, is ver axorcielebs saerTo sasamar-
Tloebis gadawyvetilebaTa kontrols.73

rac Seexeba sxva qveynebis gamocdilebas, sayuradRe-
boa mosazreba, rom `zogierTi qveynis kanonmdebloba 
moqalaqeebs icavs aramxolod sakanonmdeblo da aRma-
srulebeli xelisuflebis, aramed sasamarTlo xeli-
suflebis mxridan SesaZlo TviTnebobisganac. kerZod, 
moqalaqeebs aqvT SesaZlebloba, sakonstitucio sasa-
marTloSi gaasaCivron ara marto kanonebi, preziden-

                                                          
72 zoiZe b., sakonstitucio kontroli da RirebulebaTa we-
srigi saqarTveloSi, Tbilisi 2007, 187.
73 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13 mai-
sis gadawyetileba №1/1/428,447,459 saqmeze `saqarTvelos sax-
alzo damcveli, saqarTvelos moqalaqe elguja sabauri da 
rusetis federaciis moqalaqe zviad mania saqarTvelos par-
lamentis winaaRmdeg~; amave problemaze imsjela sakontitucio 
sasamaTlom saqmeebSi: `saqarTvelos axalgazrda iuristTa 
asociacia da moqalaqe rusudan tabataZe saqarTvelos parla-
mentis winaaRmdeg~; `saqarTvelos moqalaqe nino burjanaZe 
saqarTvelos parlamentis winaaRmdeg~ (ganCineba).
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tisa Tu mTavrobis aqtebi, aramed saerTo sasamar-
Tloebis is gadawyvetilebebic, romlebic xelyofen maT 
konstituciur uflebebs~74.

saerTo sasamarTloebis gadawyvetilebebis kontro-
lis uflebiT postsabWoTa sivrcis sami qveyanaa aRWur-
vili: azerbaijani, belorusis respublika da taji-
keTi.75 evropis qveynebs Soris sakonstitucio kontro-
lis analogiuri sistemis klasikuri magaliTia germa-
niis federaciuli respublikis sakonstitucio sasamar-
Tlo.76 saerTo sasamarTloTa gadawyvetilebebze sakons-
titucio kontrolis ganxorcielebis uflebamosileba 
miniWebuli aqvs espaneTis sakonstitucio sasamarTlos77.

4. sasamarTlo xelisuflebis kontroli da ara 
marTlmsajulebis kibis kidev erTi safexuri

axal demokratiebSi” efeqturi da swrafi Sedegisaken 
mowodebuli mmarTvelobis ganxorcieleba swraf da 
efeqtur manevrebs moiTxovs, ra drosac sagrZnoblad 
didia safrTxe gaumarTleblad iqnas SezRuduli ada-
mianis uflebebi. saqarTvelos msgavs saxelmwifoebSi ki, 
sadac damoukidebeli da miukerZoebeli sasamarTlo 
sistema jerac formirebis procesSia uflebis xelyo-
fis albaToba maRalia, Sesabamisad, Cndeba saWiroeba, 
Sidasaxelmwifoebriv doneze Seiqmnas meqanizmi, ro-
melic uflebamosili iqneba `gamoasworos~ uzenaesi sa-
samarTlos, rogorc bolo instanciis, mier daSvebuli 
Secdomebi da amiT, sasamarTlo xelisuflebis kon-

                                                          
74 kverenCxilaZe g., konstituciis samarTlebrivi dacva da sa-
konstitucio iusticiis modelebi: zogierTi Teoriuli sa-
kiTxi, Jurnali `adamiani da konstitucia~, #3, 2006, 40
75 Aazerbaijanis konstitucia, 130-e muxli, me-4 punqti; belo-
rusiis respublikis konstitucia, 116-e muxli; tajikeTis 
konstitucia, 89-e muxli (sazRvargareTis qveynebis konstitu-
ciuri samarTali, v. gonaSvilis redaqtorobiT).
76 menabde v., konkretuli kontrolis paradigma konstitucio-
nalizmSi, adamianis uflebaTa dacvis konstituciuri da 
saerTaSoriso meqanizmebi, k. korkelias redaqtorobiT, Tbi-
lisi 2010, 140.
77 Svarci h., konstituciuri marTlmsajulebis damkvidreba 
postkomunistur evropaSi, q. aleqsiZis Targmani, patricia m. 
valdis winasityvaobiTa da k. kublaSvilis redaqtorobiT, 
Tbilisi, 2003, 67.
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trolTan erTad, aRadginos piris darRveuli ufle-
bebi. saqarTveloSi ki, rogorc iseTi marTlwesrigis 
qveyanaSi, sadac sakonstitucio kontrolis funqcias 
specialuri organo asrulebs, sruliad SesaZlebelia 
mis mierve moxdes saerTo sasamarTloebis gadawyveti-
lebebis konstituciurobis ganxilva.78

sakonstitucio sasamarTlos mier saerTo sasamar-
TloTa gadawyvetilebebis konstituciurobis kontro-
lis sxvadasxva modelis ganxilvis Sedegad, SeiZleba 
Camoyalibdes is ramdenime maxasiaTebeli, romlebic 
amgvar midgomas SeiZleba hqondes:

1. es aris adamianis uflebebis dacvis kidev erTi 
meqanizmi.79

2. am models Teoretikosebi imiT amarTleben, rom 
umaRlesi sasamarTloebis aqtebi `kvazinormatiul~ xa-
siaTs atarebs, konstituciis erTgvarovani ganmartebis 
damkvidrebas uwyobs xels da Seicavs arapidapir miTi-
Tebebs saerTo sasamarTloebisTvis.80

3. saerTo sasamarTloebsa da sakonstitucio sasa-
marTlos Soris Camoyalibdeba erTgvari `konkurencia~, 
rac uzrunvelyofs saerTo sasamarTloebis gadawyveti-
lebis xarisxisa da pasuxismgeblobis amaRlebas.81

4. `axal demokratiebSi~ saerTo sasamarTloebs da-
moukideblobis naklebi tradicia aqvT, rac, Tu gaviT-
valiswinebT instituciuri mexsierebis mniSvnelobas, 

                                                          
78 Sead., gewaZe g., sakonstitucio kontrolis formebi da sax-
eebi, saqarTvelos sakonstitucio sasamarTlos Jurn. `adamia-
ni da konstitucia~, #1, 1998, 25.
79 menabde v., konkretuli kontrolis paradigma konstitucio-
nalizmSi, adamianis uflebaTa dacvis konstituciuri da 
saerTaSoriso meqanizmebi, k. korkelias redaqtorobiT, Tbi-
lisi 2010, 142.
80 sakonstitucio cvlilebebi, `saqarTvelos axalgazrda 
iuristTa asociacia~, 5.
81 Mmocemul SemTxvevaSi ormag efeqtTan SeiZleba gvqondes 
saqme, rodesac, aRniSnulis garda, moxdeba konstituciuri 
wardginebebis stimulirebac - saerTo sasamarTlos mosamar-
Tleebs ufro meti motivacia da interesi eqnebaT konkretuli 
saqmis ganxilvisas, uSualod, TviTon da ara mxarem mimarTos 
sakonstitucio sasamarTlos Sesabamisi konstituciuri ward-
ginebiT. ix., SaraSiZe m., saqarTvelos sakonstitucio sasamar-
TlosaTvis `realuri~ konstituciuri sarCelebis ganxilvis 
uflebamosilebis miniWebis perspeqtivebi, adamianis uflebaTa 
dacvis konstituciuri da saerTaSoriso meqanizmebi, k. kor-
kelias redaqtorobiT, Tbilisi 2010, 210.
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gadamwyvetia konstitucionalizmis Camoyalibebis pro-
cesSi. sakonstitucio sasamarTlo ki amgvari tvirTis-
gan Tavisufalia.82

sakonstitucio sasamarTlo, romelic dRes ganyene-
bulia saerTo sasamarTloebis sistemidan, mniSvnelovan 
funqcias asrulebs, magram adamianis uflebaTa realuri 
dacvis kuTxiT, ufro efeqtiani iqneboda am funqciebis, 
uflebamosilebebisa da Sesabamisad, misdami mimarTvis 
safuZvlebis gafarToeba. 

daskvna

statiaSi ganxilul iqna samarTlosadmi mimarTvis 
ufleba, rogorc samarTliani sasamarTlos uflebis 
realizaciis fuZemdebluri aspeqti saqarTvelos da 
saerTaSoriso kanonmdeblobis mixedviT, aseve, warmo-
Cinda misi mniSvneloba precedentul samarTalze 
dayrdnobiT; yuradReba gamaxvilda am uflebis kavSirsa 
da mimarTebaze saqarTvelos Tu sazRvargareTis qveyne-
bis samarTlebriv sistemebSi.

naSromSi aseve warimarTa msjeloba sakonstitucio 
sasamarTlosadmi mimarTvis da mis uflebamosilebaTa 
farglebis gafarToebis Taobaze da aRiniSna, rom sa-
survelia, saqarTveloSi sakonstitucio sasamarTlos 
mieniWos saerTo sasamarTlos mier miRebuli gadawyve-
tilebis sakonstitucio kontrolis kompetencia, riTac 
SevqmniT erTgvar filtrs, romelic minimumade daiyvans 
strasburgSi gasagzavni saqmeebis raodenobas, erovnul 
doneze saqmis efeqturad ganxilvis xarjze. amasTan,
msgavsi sistemiT moxerxdeba sakonstitucio sasamar-
Tlos, rogorc uflebadamcveli organos srulad dat-
virTva da pirTaTvis meti samarTlebrivi garantiebis 
Seqmna maTi uflebebis praqtikuli realizaciis mimar-
TulebiT.

                                                          
82 menabde v., konkretuli kontrolis paradigma konstitucio-
nalizmSi, adamianis uflebaTa dacvis konstituciuri da 
saerTaSoriso meqanizmebi, k. korkelias redaqtorobiT, Tbi-
lisi 2010, 143.


