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TaTia kopaleiSvili

adamianis uflebaTa evropuli konvenciis 
gamoyeneba saqarTvelos sakonstitucio 

sasamarTlos mier sakuTrebis 
uflebasTan mimarTebiT

Sesavali

winamdebare naSromi exeba saqarTvelos sakonstitu-
cio sasamarTlos mier adamianis uflebaTa da ZiriTad 
uflebaTa evropuli konvenciis (SemdgomSi `evropuli 
konvencia~) gamoyenebasa da damkvidrebuli praqtikis 
mimoxilvas sakuTrebis uflebasTan dakavSirebiT. sta-
tiaSi ganixileba, Tu rogor SeuZlia adamianis ufle-
baTa evropul standartebs xeli Seuwyos saqarTveloSi 
adamianis uflebaTa dacvis xarisxis gaumjobesebasa da 
samarTlebriv uzrunvelyofas. 

sakuTrebis ufleba fundamentur uflebaTa im kate-
gorias ganekuTvneba, romlis srulfasovani ganxor-
cieleba, erTi mxriv, individis Rirseuli arsebobisa 
da meore mxriv, Tavisufali sabazro ekonomikaze da-
fuZnebuli demokratiuli sazogadoebis arsebobis wina-
pirobaa.1

mocemul statiaSi mimoxilulia is saqmeebi, romleb-
Sic sasamarTlom Camoayaliba sakuTrebis uflebis Se-
zRudvasTan dakavSirebuli kriteriumebi, SezRudvis 
samarTlebrivi safuZvlebi da maTi Sesabamisoba evro-
puli sasamarTlos mier dadgenil standartebTan. 

1. mokled evropuli konvenciisa da misi rolis Se-
saxeb saqarTveloSi

evropul konvencias xeli moewera 1950 wlis 4 noem-
bers romSi. misi Seqmna ganpirobebuli iyo meore msof-

                                                          
 samarTlis magistri, Tsu, didube-CuRureTis raionis gam-
geobis mTavari specialisti (iuristi).
1 papuaSvili s., sakuTrebis uflebis SezRudvis samarTlebri-
vi safuZvlebi adamianis uflebaTa evropuli konvenciisa da 
saqarTvelos kanonmdeblobis mixedviT, adamianis uflebaTa 
dacvis Tanamedrove gamowvevebi, k. korkelias radaqtorobiT, 
Tbilisi, 2009, 178.
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lio omis Semdeg evropuli mosaxleobis mudmivi 
zrdiT, romelic moiTxovda adamianis ZiriTadi ufle-
bebisa da Tavisuflebebis erTiani sistemis Camoyali-
bebas. aqedan gamomdinare, konvencias axasiaTeben, ro-
gorc `ZiriTad uflebaTa saerTo evropul standarts~2.
aRniSnul konvencias saqarTvelom xeli moawera 1999 
wlis 27 aprils da parlamentis mier ratificirebis 
Sedegad is ZalaSi Sevida 1999 wlis 20 maiss. 

saqarTvelos konstituciis me-6 muxlis me-2 punqtisa 
da `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis 
me-19 muxlis Tanaxmad, saerTaSoriso xelSekrulebas sa-
qarTvelos samarTlebriv sistemaSi konstituciis, kons-
tituciuri kanonisa da konstituciuri SeTanxmebis 
Semdeg aqvs upiratesi iuridiuli Zala organul Tu 
sxva mimdinare kanonebTan mimarTebiT. aRsaniSnavia, rom 
evropuli konvencia qveynis sakanonmdeblo sistemis na-
wilia da Sida sasamarTloebi, iseve rogorc sxva sa-
jaro xelisuflebis organoebi valdebulni arian, ga-
moiyenon misi debulebebi, daeyrdnon konvenciis teqst-
sa da precedentul samarTals. ufro metic, xeli-
suflebis erovnulma organoebma upiratesoba unda mi-
aniWon adamianis uflebaTa evropul konvencias erov-
nul kanonmdeblobasTan mimarTebiT, rodesac es ukanask-
neli ewinaaRmdegeba konvencias3. „

`evropuli konvencia cocxal samarTlebriv aqtad 
gvevlineba, romelic ganmartebuli unda iqnes dRevan-
delobis WrilSi~.4 igi aRiarebulia `evropuli sajaro 

wesrigis (order public) konstituciur dokumentad~ 5 . Tu 
marTlmsajulebis ganxorcilebisas evropuli konven-
ciis gamoyenebis SesaZlebloba ar aris sadavo qarTvel 

                                                          
2 turava p., adamianis uflebaTa evropuli konvencia da saku-
Trebis ufleba, adamianis uflebaTa evropuli standartebi 
da maTi gavlena saqarTvelos kanonmdeblobasa da praqtikaze, 
k. korkelias raqtorobiT, Tbilisi, 2006, 298.
3 ix., korkelia k., adamianis uflebaTa evropuli sasamarTlos 
precedentuli samarTlis roli saqarTvelos sasamarTloebis 
praqtikaSi, adamianis uflebaTa dacva erovnul da
saerTSoriso samarTalSi, Tbilisi, 2002, 53.
4 ix., Tyrer v. the United Kongdom, 1978 wlis 25 aprilis ganaCeni,

Soering v. the United Kingdom, 1989 wlis 7 ivlisis ganaCeni, Loizidou 
v. Turkey, 1995 wlis 23 martis ganaCeni.
5 ix., Loizidou v. Turkey, 1995 wlis 23 martis ganaCeni, punqti 75(2).



135

mosamarTleebs Soris, evropuli sasamarTlos prece-
dentuli samarTlis rolTan dakavSirebiT saqarTve-
loSi azrTa sxvadasxvaobaa. mosamarTleTa nawili miiC-
nevs, rom maT unda gamoiyenon evropuli sasamarTlos 
praqtika, rameTu is iZleva konvenciis swori ganmarte-
bisa da gamoyenebis SesaZleblobas, precedentuli sa-
marTlis gareSe ki SeuZlebelia konvenciis sworad gan-
marteba da zogadi debulebebis Sinaarsis sworad dad-
gena. 6 meore nawilis azriT, vinaidan saqarTvelo ar 
aris precedentuli samarTlis qveyana, evropuli sasa-
marTlos precedentuli samarTlis gamoyeneba ar aris 
saWiro. 

aqedan gamomdinare, adamianis uflebaTa evropuli 
standartebis gamoyenebaSi igulisxmeba ara mxolod 
uSualo evropuli konvenciis teqstis, aramed evropuli 
sasamarTlos precedentuli samarTliT dadgenili stan-
dartebis gamoyeneba. 

saqarTveloSi sasamarTlo praqtikis Seswavlam 
cxadyo, rom yalibdeba saqarTvelos sasamarTloebis 
mier saerTaSoriso aqtebis gamoyenebis mzardi tenden-
cia. cxadia, misasalmebelia, rom saqarTveloSi izrdeba 
im sasamarTlo gadawyvetilebaTa raodenoba, romlebSic 
gamoyenebulia adamianis uflebaTa evropuli standar-
tebi, Tumca, samwuxarod, es midgoma ufro metad sa-
konstitucio sasamarTlos mxridan ikveTeba, saerTo 
sasamarTloebis praqtika ki jerjerobiT ar iZleva kma-
yofilebis safuZvels. 

saerTo da sakonstitucio sasamarTloebis mosamar-
TleebSi Catarebulma kvlevam aCvena, rom saerTaSoriso 
aqtebidan isini yvelaze xSirad iyeneben evropul kon-
vencias. 7 aqve unda aRiniSnos is garemoebac, rom sa-
konstitucio sasamarTlos mier evropuli standartebis 
gamoyeneba adamianis uflebaTa dacvis erTgvari orien-
tiria da asocirdeba maTi dacvis maRali xarisxTan. 
praqtikam aCvena, rom aRniSnuli standartebi mraval 
aspeqtSi SeiZleba iqnas gamoyenebuli. magaliTad, zo-
gadi da bundovani Sidasaxelmwifoebrivi normebis 

                                                          
6 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris 
rekomendacia.
7 adamianis uflebaTa saerTaSoriso xelSekrulebebi da 
saqarTvelos sasamarTlo praqtika, nawili pirveli, 2006, 17.
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swori ganmartebis saSualebad; normaTa koliziis Tavi-
dan acilebis saSualebad; gadawyvetilebis samarTle-
brivi damajereblobis asamaRleblad, rac, sabolood,
ganapirobebs adamianis uflebaTa erovnuli standarte-
bis ganviTarebasa da Sidasaxelmwifoebriv normatiul 
aqtebSi arsebuli samarTlebrivi vakuumis amovsebas. 
evropuli standartebis gamoyeneba TviTmizani ar aris. 
mizania is, rom saqarTvelos sasamarTlo sistemam ma-
Rali standartiT daicvas adamianis uflebebi, rac kon-
venciis gamoyenebiT ufro miRwevadia, vidre mxolod 
kanonis an kodeqsis safuZvelze.

2. sakuTrebis ufleba evropuli konvenciis mixedviT

`sakuTrebis uflebis bunebiTobasa da umniSvnelo-
vanes rolze pirovnebis ganviTarebasTan mimarTebiT,
ukve didi xania aRaravin davobs. sakuTrebis ufleba 
uzrunvelyofilia rogorc samarTlebrivi aqtebiT, ise 
sasamarTlos precedentebiT.~ 8 sakuTrebis uflebis de-
likaturobaze is diskusiac miuTiTebs, romelic mimdi-
nareobda „evropuli konvenciis pirveli oqmis pirveli 
muxlis formulirebisas. dava ukavSirdeboda terminebs 
_ `sakuTrebis ufleba~ Tu `ufleba sakuTrebaze~,9 aqve 
unda aRiniSnos, rom sakuTrebis ufleba evropul kon-
venciaSi mogvianebiT, 1952 wlis 20 marts aisaxa da es 
dakavSirebuli iyo arsebiT da struqturul proble-
mebTan. gamoiTqva mosazreba, rom sakuTrebis dacvis 
evropuli meqanizmi mniSvnelovan Sidasaxelmwifoebriv 
ekonomikur faqtorebs upirispirdeba10.

miuxedavad imisa, rom sakuTrebis ufleba samoqalaqo 
da politikuri uflebebis kategorias ar ganekuTvneba, 
igi aisaxa konvevciis pirvel damatebiT oqmSi da Sem-
degnairadaa formulirebuli: `yovel fizikur an iu-
ridiul pirs aqvs Tavisi sakuTrebiT Seuferxebeli 
sargeblobis ufleba. mxolod sazogadoebrivi saWiroe-

                                                          
8 gegenava d., saxelmwifos pasuxismgebloba sakuTrebis 
CamorTmevis Sedegad zianze, samarTlis Jurnali `sarCevi~, 
#1, 2010, 24.
9 iqve, 25.
10 Frowein. The Protection of Property. In: Macdonald, Matscher, Petzold, The 
European System for the Protection of Human Rights, 1993, 515.
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bisaTvis SeiZleba CamoerTvas vinmes Tavisi sakuTreba 
kanoniTa da saerTaSoriso samarTlis zogadi prin-
cipebiT gaTvaliswinebul pirobebSi~. amasTan, winare 
debulebebi aranairad akninebs saxelmwifos uflebas, 
gamoiyenos iseTi kanonebi, romelTac is aucileblad 
miiCnevs saerTo interesebis Sesabamisad sakuTrebiT 
sargeblobis kontrolisaTvis, an gadasaxadebisa Tu mo-
sakreblis an jarimebis gadaxdis uzrunvelsayofad. 
aqedan gamomdinare, konvenciis es Canaweri, erTi mxriv, 
aRiarebs sakuTrebis uflebas, meore mxriv, adgens im 
SemTxvevaTa CamonaTvals, rodesac SesaZloa uflebis 
marTlzomieri SezRudva. am SemTxvevaSi, aucilebelia 
dadgindes, SenarCunebulia Tu ara samarTliani balansi 
sazogadoebis saerTo interesebsa da piris fundamen-
tur uflebebs Soris11.  

evropuli standarti gansazRvravs sakuTrebis xelyo-
fis sam wess, romelTagan erT–erTis arseboba gamoiw-
vevs saxelmwifos mier am uflebis SezRudvis samarTle-
briv dasabuTebas da mxolod amis Semdeg dadgindeba, 
dairRva Tu ara pirveli damatebiTi oqmis pirveli 
muxli. es sami wesi sasamarTlom erT-erT saqmeSi daad-
gina:12

1. sakuTrebiT mSvidobiani sargeblobis principi;
2. saxelmwifos mier qonebis CamorTmeva garkveuli 

pirobebis arsebobisas;
3. saxelmwifos aqvs ufleba, gaakontrolos saku-

Trebis gamoyeneba zogadi interesis Sesabamisad da am 
mizniT, miiRos saWiro kanonebi.13

evropuli konvenciis pirveli damatebiTi oqmis pir-
vel muxlSi gamoyenebuli terminebi: `sajaro interesi~, 
`saerTo interesi~ da `kanoni~ ar iZleva saSualebas, 
Secvalos calkeuli saxelmwifoebis samarTliT dadge-

                                                          
11 ix., papuaSvili s., sakuTrebis uflebis SezRudvis samar-
Tlebrivi safuZvlebi adamianis uflebaTa evropuli konven-
ciisa da saqarTvelos kanonmdeblobis mixedviT, adamianis 
uflebaTa dacvis Tanamedrove gamowvevebi, k. korkelias 
radaqtorobiT, Tbilisi, 2009, 180.
12 Sporrong and Lonnorth v. Sweden, A-52, 1982 wlis gadawyvetileba.
13 Scolio v. Italy, 1995 wlis gadawyvetileba.
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nili sakuTrebis gageba. 14 aseve ismis kiTxva, SesaZlebe-
lia Tu ara dausabuTebeli da ukanono qonebis CamorT-
mevis institutis ganxilva evropuli konvenciis pirve-
li damatebiTi oqmis pirvel muxlTan mimarTebiT. 
evropuli sasamarTlos poziciiT raimondos saqmeze 15 , 
rodesac formalurad saxezea qonebis CamorTmeva, aR-
niSnuli muxlis gamoyeneba aucilebeli ar aris.16 argu-
menti am SemTxvevaSi emyareboda korufciasTan brZolis 
miznis saSualebas, romelic saqarTvelos sakons-
titucio sasamarTlomac gamarTlebulad CaTvala. 

3. sakuTrebis ufleba qarTul kanonmdeblobaSi

sakuTrebis ufleba adamianis uflebaTa samarTlis 
erT-erTi yvelaze Zveli da fundamenturi uflebaa, ro-
melic gulisxmobs adamianis SesaZleblobas, sakuTari 
nebis Sesabamisad da sxvaTa interesebis Seulaxavad 
flobdes, sargeblobdes da gankargavdes Tavis qonebas. 
saqarTvelos konstituciis 21-e muxli, romelic saku-
Trebis uflebas exeba, Tavisi SinaarsiT Seesabameba 
evropuli konvenciis pirveli damatebiTi oqmis pirvel 
muxls. kerZod, `sakuTreba da memkvdreobis ufleba 
aRiarebuli da uzrunvelyofilia. dauSvebelia saku-
Trebis, misi SeZenis, gasxvisebis an memkvidreobiT miRe-
bis sayovelTao uflebis gauqmeba~. 

sakuTrebis ufleba saqarTveloSi ufro didi xnis 
istorias iTvlis, vidre konstituciis 21-e muxli. sa-
kuTreba yvela droSi daculi sikeTea da zogjer mas 
samarTlis Zeglebi ufro Zlierad icaven, vidre adamia-
nis sicocxlesa da janmrTelobas.17 makiaveli `mTavarSi~

                                                          
14 korkelia k., qurdaZe i., adamianis uflebaTa saerTaSoriso 
samarTali adamianis uflebaTa evropuli konvenciis mixedviT, 
2004, 216.
15 adamianis uflebaTa evropuli sasamarTlos 1994 wlis 22 

Tebervlis gadawyvetileba saqmeze Raimondo v. Italy, $29.
16 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 13 
ivlisis gadawyvetileba #2/5/309,310,311 saqmeze, `1) moqalaqee-
bi: lili Telia, arCil mefariZe da guram ToxaZe saqarTve-
los parlamentis winaaRmdeg; 2) moqalaqe sergo gogitiZe sa-
qarTvelos parlamentis winaaRmdeg; 3) moqalaqe rostom 
bolqvaZe saqarTvelos parlamentis winaaRmdeg~.
17 zoiZe b., sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi, Tbilisi, 2007, 91.
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ambobs: `maSinac ki, roca mTavari vinmes sikvdiliT 
dasjas apirebs, mas SeuZlia sisruleSi moiyvanos Ta-
visi ganaCeni, Tuki saamisod sakmarisi samxili moepo-
veba, magram Tavi unda Seikavos sxvisi qonebis xel-
yofisgan, vinaidan adamianebi ufro advilad urigde-
bian mamis sikvdils, vidre samkvidros moSlas~18.

1997 wels ganxorcielebuli samarTlis reforma, ro-
melic samoqalaqo kodeqss Seexo, mTlianad sanivTo sa-
marTals mieZRvna. novaciis mniSvneloba is aris, rom 
igi amkvidrebs sakuTrebis evropul koncefcias. ro-
gorc zoiZe aRniSnavs, sakuTrebis konstituciursamar-
Tlebrivi gagebis safuZvels misi civilisturi cneba 
warmoadgens.19 mokled rom vTqvaT, kerZo samarTali pa-
suxobs kiTxvaze, ra aris sakuTreba, xolo konstituci-
uri ki _ rogoria am sakuTrebis dacvis garantiebi. 
sakuTreba, rogorc konstituciiT garantirebuli ada-
mianis ZiriTadi ufleba, zesaxelmwifoebrivi uflebaa20

da Sesabamisad, eqvemdebareba dacvas saxelwifos mxri-
dan. 21 saqarTvelos konstituciis 21-e muxlis dacvis 
qveS ivaraudeba sakuTreba yovelgvari funqciis gareSe, 
anu `konstitucia nemsis mesakuTresac iseve unda 
icavdes, rogorc uZravi qonebis mesakuTres~ 22 , Tumca 
SeuzRudavi sakuTreba ar arsebobs. amas adasturebs 
saqarTvelos konstituciis 21-e muxlis meore punqti, 
romelic miuTiTebs: `aucilebeli sazogadoebrivi sa-
WiroebisaTvis dasaSvebia pirvel punqtSi aRniSnul 
uflebaTa SezRudva kanoniT gansazRvrul SemTxvevebSi 
da dadgenili wesiT~. amas ar uaryofs arc evropuli 
konvenciis damatebiTi oqmis pirveli muxli (`mxolod 
sazogadoebrivi saWiroebisaTvis SeiZleba CamoerTvas 
vinmes Tavisi sakuTreba kanoniTa da saerTaSoriso sa-
marTlis zogadi principebiT gaTvaliswinebul piro-
bebSi.~) da arc saqarTvelos samoqalaqo kodeqsi, ker-

                                                          
18 makiaveli n., mTavari, b. bregvaZis Targmani, Tbilisi, 2010, 
181.
19 zoiZe b., sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi, Tbilisi, 2007, 95.
20 BVerfGE 15, 126 (144).
21 saqarTvelos konstitucia, 21-e muxlis pirveli punqti, 
`sakuTreba aRiarebulia da uzrunvelyofilia~.
22 zoiZe b., sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi, Tbilisi, 2007, 99.
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Zod, 170-e muxli ambobs: `mesakuTres SeuZlia, kanonis-
mieri an sxvagvari saxelSekrulebo SeboWvebis far-
glebSi flobdes da sargeblobdes qonebiT~.

`sazogadoebrivi interesi~“_ es sakuTrebis SezRud-
vis is gamamarTlebeli mizezia, romelsac evropuli 
sasamarTloc ki dasaSvebad miiCnevs.23 man bevrjer daa-
fiqsira Tavisi pozicia, rom sakuTrebis SezRudva au-
cilebeli unda iyos. rac Seexeba sakuTrebis uflebis 
SezRudvis qarTul samarTlebriv safuZvels, kanonmdeb-
loba `sazogadoebriv interess~ ori sakanonmdeblo aq-
tiT awesrigebs: saqarTvelos organuli kanoni `sazoga-
doebrivi saWiroebisTvis gadaudebeli aucileblobisas 
sakuTrebis CamorTmevis wesis Sesaxeb~ da saqarTvelos 
kanoni `aucilebeli sazogadoebrivi saWiroebisaTvis 
sakuTrebis CamorTmevis wesis Sesaxeb~.  am ori kanoniT 
gaTvaliswinebuli sakuTrebis CamorTmevis procedura,
faqtobrivad, srulad Seesabameba evropuli konvenciis 
damatebiTi oqmis pirvel muxls da evropuli sasamar-
Tlos mier Camoyalibebul precedentul praqtikas. 

is argumenti, rom sajaro interesebis arseboba sa-
Sualebas aZlevs saxelmwifos, daasabuTos sakuTrebis 
xelyofa, ar aTavisuflebs mas valdebulebisgan, Seqmnas 
samarTlebrivi da gamWvirvale meqanizmi Tanazomieri 
gadawyvetilebis misaRebad. amrigad, sakuTrebis Se-
zRudvisTvis dadgenili samarTlebrivi procedura 
emTxeveva evropuli sasamarTlos mier Camoyalibebul 
midgomas. kerZod, imisaTvis, raTa moxdes uflebis Se-
zRudva an CamorTmeva, aucilebelia, Careva gaTvaliswi-
nebuli iyos erovnuli kanonmdeblobiT, emsaxurebodes 
kanonier mizans, iyos misaRwevi kanonieri miznis pro-
porciuli da ganxorcieldes mxolod samarTliani kom-
pensaciis safuZvelze. 

praqtikaSi yvelaferi harmoniulad ar xdeba, rasac 
adasturebs, erTi mxriv, saqarTvelos saxalxo damcve-
lisa da erovnuli arasamTavrobo organizaciebis mier 

                                                          
23 Sporrong and Lonnorth v. Sweden, A-52, adamianis uflebaTa 
evropuli sasamarTlo, rCeuli gadawyvetilebebi, tomi I, 
Tbilisi, 2001.



141

momzadebuli moxsenebebi da meore mxriv, saerTaSoriso 
organizaciebis angariSebi.24

problemis Zieba, pirvel rigSi, kanonmdeblobidan 
unda daiwyos, Tumca am SemTxvevaSi, sakuTrebis ufle-
bis darRvevis faqtebi mianiSnebs ara normis mouwesri-
geblobaze, aramed mis araswor Sefardebaze, rac, Tavis 
mxriv, dakavSirebulia samarTlis zogad principebTan. 
mxolod am principebis saTanado ganxorcielebis Semdeg 
SeiZleba vifiqroT normis gamoyenebasa da swor inter-
pretaciaze. sakuTrebis uflebiT dacul sferoSi Care-
va, uflebis specifikidan gamomdinare, did sifrTxile-
sa da windaxedulebas moiTxovs, rac sakanonmdeblo mo-
wesrigebaSi unda gamoixatos. amasTan, gadawyvetileba 
unda miiRebodes kompetenturi sasamarTlos gadawyve-
tilebis an kanonis safuZvelze, Sesabamisi kompensaciiT.

4. sakuTrebis ufleba saqarTvelos sakonstitucio 
sasamarTlos praqtikaSi

ganvlil wlebSi sakuTrebis uflebasTan mimarTebiT
Zalzed farTo sasamarTlo praqtika Camouyalibda sa-
qarTvelos sakonstitucio sasamarTlos, romelmac am 
mxvriv bevri saqme ganixila da romelic Tavis gadawy-
vetilebebSi konkretulad ganmartavs da ganavrcobs 
konstituciis 21-e muxliT aRiarebul sakuTrebis uf-
lebis Sinaarss. `saqarTvelos konstituciisa da saerTa-
Soriso samarTlis sayovelTaod aRiarebuli prin-
cipebidan da normebidan gamomdinare, sakuTrebis uf-
leba waruvali da uzenaesi adamianuri Rirebulebaa, 
sayovelTaod aRiarebuli ZiriTadi ufleba, demokrati-
uli sazogadoebis, socialuri da samarTlebrivi sax-
elmwifos qvakuTxedia. sakuTreba adamianis yofierebis 
arsebiTi safuZvelia~ 25 . `sakuTrebis uflebac bunebiTi 
uflebaa, romlis gareSe SeuZlebelia demokratiuli 

                                                          
24 papuaSvili s., sakuTrebis uflebis SezRudvis samarTlebri-
vi safuZvlebi adamianis uflebaTa evropuli konvenciisa da 
saqarTvelos kanonmdeblobis mixedviT, adamianis uflebaTa 
dacvis Tanamedrove gamowvevebi, k. korkelias radaqtorobiT, 
Tbilisi, 2009, 192.
25 saqarTvelos sakonstitucio sasamarTlos 1997 wlis 21 
ivlisis gadawyvetileba #1/51 saqmeze, `q. Tbilisis CuRure-
Tis raionis sasamarTlos konstituciuri wardgineba~.
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sazogadoebis arseboba. sakuTrebis ufleba adamianis 
ara marto arsebobis elementaruli safuZvelia, aramed 
uzrunvelyofs mis Tavisuflebas, misi unarisa da Se-
saZleblobebis adekvatur realizacias, cxovrebis saku-
Tari pasuxismgeblobiT warmarTvas. yovelive es kanon-
zomierad ganapirobebs individis kerZo iniciativebs 
ekonomikur sferoSi, rac xels uwyobs ekonomikuri 
urTierTobebis, Tavisufali mewarmeobis, sabazro eko-
nomikis ganviTarebas, normalur, stabilur samoqalaqo 
brunvas. imavdroulad, kerZo sakuTreba, rogorc in-
stituti, sabazro ekonomikis birTvs warmoadgens. Sesa-
bamisad, is aris ara mxolod mesakuTreebs Soris eko-
nomikuri konkurenciis, aramed aseve demokratiuli sax-
elmwifo da sazogadoebrivi wyobilebis erT-erTi 
mniSvnelovani winapiroba.~26 `sakuTreba aris instituti, 
romelic saxelmwifos ekonomikur safuZvels warmoad-
gens. sakuTrebis uflebis dacva ucxoa totalitaruli 
saxelmwifosaTvis, xolo demokratiuli, samarTlebrivi 
da socialuri saxelmwifosaTvis sasicocxlod aucile-
belia, erTi mxriv, sakuTrebis, rogorc institutis, 
konstituciur–samarTlebrivi garantireba, xolo, meore
mxriv, mesakuTrisaTvis, rogorc subieqtisaTvis ufle-
bis samarTlebrivi dacvis sakmarisi saSualebebis mini-
Weba, misi xelSewyobisa da uzrunvelyofis garantiebis 
Seqmna. swored am mizans emsaxureba konstituciis 21-e 
muxlis pirveli punqti, romlis Sesabamisadac sakuTre-
bis ufleba aRiarebuli da uzrunvelyofilia. es gu-
lisxmobs ara mxolod mesakuTrisaTvis uflebis dacvis 
samarTlebrivi SesaZleblobebis miniWebas,, aramed saku-
Trebis dacvas iseTi xelyofisagan, romelic ar Tavsde-
ba amave muxlis me-2 da me-3 punqtiT dadgenil far-
glebSi~27.

sakuTrebis ufleba ar aris absoluturi da SeuzRu-
davi ufleba. sakuTrebas didi socialuri datvirTva 

                                                          
26 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 
ivlisis   gadawyvetileba #1/2/384 saqmeze, `saqarTvelos mo-
qalaqeebi - daviT jimSeleiSvili, tariel gvetaZe da neli 
dalaliSvili~.
27 saqarTvelos sakonstitucio sasamarTlos  2007 wlis 18 
maisis gadawyvetileba #2/1-370,382,390,402,405saqmeze, `saqarT-
velos moqalaqeebi zaur elaSvili, suliko maSia, rusudan 
gogia da sxvebi saqarTvelos parlamentis winaaRdeg~.
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gaaCnia. mesakuTre sazogadoebis nawilia da ara mxo-
lod uflebamosilia miiRos garkveuli sikeTeebi sazo-
gadoebisagan, aramed valdebulicaa, rom Tavisi saku-
Treba sazogadoebrivi keTildReobisaTvis gamoiyenos. 
mesakuTrem unda gaiTavisos, rom ara mxolod mas aqvs 
interesebi, aramed is imyofeba sxva interesTa gare-
mocvaSi. 28 ,,saqarTvelos konstitucia sakuTrebas gark-
veul socialur funqciebs aniWebs. sakuTrebis uflebis 
ganxorcielebam ar unda daarRvios sxvaTa uflebebi da 
Tavisuflebebi, xolo sakuTrebiT sargebloba imav-
droulad unda emsaxurebodes saerTo keTildReobas. 
Tu es moTxovnebi ar sruldeba an arsebobs kanonmdeb-
lobiT gaTvaliswinebuli sxva saTanado garemoebani, 
maSin saqarTvelos konstitucia ar gamoricxavs saku-
Trebis uflebis SezRudvas - Tanaxmad 21-e muxlis me-2 
punqtisa da sakuTrebis CamorTmevas - Sesabamisad 21-e 
muxlis me-3 punqtisa~29.

zemoaRniSnulidan gamomdinare, sakuTrebis ufleba 
ar warmoadgens absolutur uflebas da calkeul 
SemTxvevebSi SesaZlebelia sajaro interesisTvis upira-
tesobis miniWeba, aseT dros mesakuTrem unda iTminos 
mis sakuTrebaSi saxelmwifos Careva, es misi sakuTrebis 
konstituciuri uflebis Tanmdevi konstituciuri val-
debulebaa. Tumca sakuTrebis uflebaSi nebismieri Care-
va dasaSvebia mxolod konstituciis 21-e muxlis me-2 da 
me-3 punqtebiT gaTvaliswinebul farglebSi, romlebi-
Tac ganisazRvreba Carevis 2 saxe: sakuTrebis uflebis 
SezRudva da sakuTrebis CamorTmeva. sakuTrebis ufle-
bis SezRudvis iuridiul safuZvels warmoadgens: 

 aucilebeli sazogadoebrivi saWiroebis SemTxve-
vebis kanoniT gaTvaliswineba.

 SezRudvis wesis kanoniT dadgena. sakuTrebis Ca-
morTmevisas ki kanonmdeblis mier aucilebeli sazoga-
doebrivi saWiroebis gansazRvris diapazoni gacilebiT 

                                                          
28 iqve.
29 saqarTvelos sakonstitucio sasamarTlos 1997 wlis 21 
ivlisis gadawyvetileba #1/51 saqmeze, `q. Tbilisis CuRure-
Tis raionis sasamarTlos konstituciuri wardgineba~.
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viwroa da formalur-iuridiul moTxovnaTa raodenoba 
gazrdilia.30

rogorc aRvniSneT, sakonstitucio sasamarTlos sa-
kuTrebis uflebasTan dakavSirebiT, arc Tu ise mwiri 
gamocdileba aqvs. aRsaniSnavia mis mier ara marto sa-
kuTrebis uflebis ganmarteba, aramed `aucilebeli sa-
zogadoebrivi saWiroebis~ definiaciac, romelic abso-
luturad Seesabameba evropul standartebs. am kon-
cefciis Camoyalibeba moiTxova im albaTobam, rom ro-
gorc ki davuSvebT sakuTrebis uflebiT dacul sfe-
roSi iseT Carevas, romelic gansxvavdeba aucilebeli 
sazogadoebrivi saWiroebis farglebisgan, kanonzomie-
rad SeiZleba gaizardos cduneba saxelmwifos ufleba-
mosilebis borotad, arasworad gamoyenebisa da SesaZ-
lebeli gaxdes am SezRudvis farglebis gafarToeba, 
rasac Sedegad mohyveba gaumarTlebeli Careva, anu uf-
lebis darRveva. 31 amitom sakonstitucio sasamarTlom 
daadgina, rom `aucilebeli sazogadoebrivi saWi-
roebis~ gansazRvrisas kanonmdeblis neba unda gamoric-
xavdes samarTalSemfardeblis mier araswor interpre-
tacias da TviTnebobis albaTobas. aseve, mxedvelobaSi 
unda iqnes miRebuli sakuTrebis mier Sesasrulebeli 
funqcia da socialuri datvirTva. sakuTrebis Sinaar-
sis SezRudvis nebismier SemTxvevaSi sakuTreba unda 
darCes sakuTrebad da mesakuTres unda mieces Tavisi 
sakuTrebis daniSnulebisamebr gamoyenebis saSualeba32.  

daskvna

qarTuli kanonmdeblobisa da sakonstitucio sasamar-
Tlos praqtikis analizi cxadyofs, rom qarTul samar-

                                                          
30 veb-portali aWaris iuridiuli gzamkvlevi: www.legalportal.ge.
31 papuaSvili s., sakuTrebis uflebis SezRudvis samarTlebri-
vi safuZvlebi adamianis uflebaTa evropuli konvenciisa da
saqarTvelos kanonmdeblobis mixedviT, adamianis uflebaTa 
dacvis Tanamedrove gamowvevebi, k. korkelias radaqtorobiT, 
Tbilisi, 2009, 189.
32 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 
dekembris gadawyvetileba №1/2/411 saqmeze, `Sps `rusenergo-
servisi~, Sps `patara kaxi~, ss `gorgota~, givi abalakis indi-
vidualuri sawarmo `fermeri~ da Sps `energia~ saqarTvelos 
parlamentisa da saqarTvelos energetikis saministros wi-
naaRmdeg~.
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Tlebrivi midgoma orientirs evropuli sasamarTlos 
precedentuli praqtikisken iRebs. sakonstitucio sasa-
marTlos gadawyvetilebebi da sakuTrebis uflebis, 
rogorc cnebis, ise Carevis safuZvlebis ganmarteba im-
eds iZleva, rom saqarTvelo iziarebs evropul stan-
dartebs da maqsimalurad  cdilobs, Camoayalibos ana-
logiuri koncefcia da midgomebi. saqarTvelos sasa-
marTlo praqtikaSi evropuli standartebis srulad 
dasamkvidreblad aucilebelia, erTi mxriv, mosamar-
Tleebis ukeTesad informireba evropuli standartebisa 
da maTi gamoyenebis upiratesobebze, da meore mxriv, 
meti samosamarTlo gambedaoba maTi praqtikaSi gamoye-
nebis TvalsazrisiT. 

saerTaSoriso aqtebis, maT Soris, evropuli konven-
ciis gavlena sakonstitucio sasamarTlos gadawyveti-
lebebze jerjerobiT ar aris arsebiTi, radgan 
umravles SemTxvevaSi sasamarTlo mainc imave gadawyve-
tilebas miiRebda, romc ar gamoeyenebina saerTaSoriso 
aqti (aqtebi). 33 ZiriTadad, sakonstitucio sasamarTlo 
mas iyenebs imis dasadastureblad, rom adamianis ufle-
bebi saqarTvelos Sidasaxelmwifoebrivi normatiuli 
aqti imave wesiT icavs, rogorc es uzrunvelyofilia 
saerTaSoriso aqtebiT34.

aqve gasaTvaliswinebelia sakonstitucio sasamar-
Tlos, rogorc sakonstitucio kontrolis organos 
mier saerTaSoriso aqtebis gamoyenebis Tavisebureba, 
miT umetes, rom saqme exeba adamianis uflebis dacvas. 
man unda uzrunvelyos saqarTvelos konstituciisa da 
erovnuli normatiuli aqtebis swori ganmarteba. sa-
konstitucio sasamarTlos gadawyvetilebaTa analizma 
gvaCvena, rom sasamarTlo Tavisi iniciativiT xSirad 
iyenebs evropul konvencias, rac misasalmebelia, Tumca 
igi, aseve, iyenebs adamianis uflebaTa saerTaSoriso 

                                                          
33 ix., korkelia k., evropuli standartebis integraciisken: 
adamianis uflebaTa evropuli konvencia da saqarTvelos 
gamocdileba, Tbilisi, 2007, 72.
34 saqarTvelos sakonstitucio sasamarTlos 1996 wlis 30 de-
kembris gadawyvetileba #1/2-14-19 saqmeze, `aleqsandre 
danelia da giorgi comaia saqarTvelos parlamentis 
winaaRmdeg~.
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xelSekrulebebs erT-erTi mxaris iniciativiT. 35 praq-
tika icnobs SemTxvevebs, roca mxare swored saerTaSo-
riso xelSekrulebiT asabuTebs Tavis pozicias da es
WeSmaritad dadebiTi tendenciaa.36

rac Seexeba saerTaSoriso aqtebiT sakonstitucio 
sasamarTlos gadawyvetilebebis dasabuTebas, dRevan-
deli praqtika saWiroebs ganviTarebas. zogadad, Tu 
procesis mxare Tavisi argumentaciisas iSveliebs saer-
TaSoriso aqts (aqtebs), sasamarTlom dasabuTebis dros 
unda Tqvas, SeiZleba Tu ara am aqtis gamoyeneba kon-
kretul davasTan dakavSirebiT. mas ar aqvs ufleba 
ugulebelyos saerTaSoriso aqtze dafuZnebuli argu-
menti, aramed, piriqiT, valdebulia imsjelos mis ga-
moyenebaze.37

statiis mizani swored is gaxldaT, rom naTeli gaex-
ada, ramdenad uwyobs xels evropuli standartebis ga-
moyeneba saqarTveloSi kanonmdeblobisa da sasamarTlo 
praqtikis ganviTarebas, radgan is SeiZleba samosa-
marTlo aqtivizmis samotivacio faqtori gaxdes. Ti-
Toeuli gadawyvetileba, romlis dasabuTeba eyrdnoba 
evropul konvencias, saqarTvelos sasamarTlo praqti-
kisTvis wingadadgmuli nabijia, vinaidan adamianis uf-
lebaTa evropuli standartebi sul ufro mniSvnelovan 
rols sZens marTlmsajulebis ganxorcilebas saqarTve-
loSi da TandaTan imkvidrebs Tavs sasamarTlo siste-
masa da samosamarTlo azrovnebaSi.

                                                          
35 saqarTvelos sakonstitucio sasamarTlos 2002 wlis 18 
aprilis gadawyvetileba #1/1/126,129,158 saqmeze, `saqarTvelos 
moqalaqeebi: (1) baWua gaCeCilaZe, simon TurvandiSvili, SoTa 
buaZe, solomon sanadiraZe da levan qecbaia, (2) vladimer 
doborjginiZe, nineli andriaZe, guram demetraSvili da SoTa 
papiaSvili, (3) givi donaZe saqarTvelos parlamentis 
winaaRmdeg~.
36 saqarTvelos sakonstitucio sasamarTlos 2002 wlis 24 mai-
sis ganCineba saqmeze, `moqalaqe Salva mgelaZe saqarTvelos 
parlamentis winaaRmdeg~.
37 ix., korkelia k., evropuli standartebis integraciisken: 
adamianis uflebaTa evropuli konvencia da saqarTvelos 
gamocdileba, Tbilisi, 2007, 74.


