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kriminalizaciis moraluri sazRvrebi 

 

uSangi baxtaZe  

 

Sesavali 

 

sisxlis samarTlis kanonis amoqmedeba warmoadgens 

yvelaze agresiul da represiul qmedebas, romelic sax-

elmwifos SeuZlia ganaxorcielos sakuTari moqalaqeebis 

mimarT. metic, moqalaqeebisaTvis imis akrZalva, risi 

gakeTebac maT surT, imis akrZalva, risi gakeTebac maT ar 

surT da maTi iZuleba, daemorCilon am akrZalvebs, sax-

elmwifos matebs araCveulebrivad did Zalauflebas, ro-

melsac calkeul SemTxvevebSi SeiZleba sxvadasxva Sedegebi 

mohyves. profesor herbert pekeris SefasebiT, `sasjeli 

warmoadgens muqaris ukidures formas saxelmwifos xelSi. 

Cadenili danaSaulisaTvis pasuxisgebaSi micema absolu-

turad gansxvavdeba saxelmwifos xelT arsebuli iZulebis 

sxva RonisZiebebisgan. sasjeli, erTi mxriv, aris uaRresad 

iZulebiTi meqanizmi, xolo, meore mxriv, uaRresad Zviri~.1 

Sesabamisad, sisxlis samarTlis kanonis amoqmedebas, xolo, 

manamde ki, sisxlissamarTlebrivi akrZalvis dawesebas 

(kriminalizacias) aucileblad unda axldes Tan moraluri 

safuZveli. sxva sityvebiT, konkretuli qmedebis kriminali-

zacia uSualodaa dakavSirebuli sazogadoebis Rirebule-

bebTan da moralTan, Sesabamisad kriminalizaciis yvela ti-

pi unda efuZnebodes ZiriTad moralur Teorias. igi unda 

emyarebodes im faqts, rom adamianis qmedebis kriminaliza-

cia warmoadgens saxelmwifos mxridan uzarmazari Zalau-

flebis gamovlinebas, romelic ayalibebs Cvens Rirebu-

lebebs, hyofs mosaxleobas damnaSaveebad da aradama-

naSaveebad, zRudavs adamianis Tavisuflebas da SeuZlia 

                                                           
1 Packer H. L., The Limits of the Criminal Sanction, Stanford: Stanford University 

Press, 1968, 250. 
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(Sesabamisi qmedebebisTvis Sesabamisi sanqciebis dawesebiT) 

maTi cxovreba sagrZnoblad gaauaresos.2  

calkeuli qmedebis kriminalizacia niSnavs am qmedebis 

kanonsawinaaRmdegod gamocxadebas, misi CadenisTvis sanqci-

is dawesebas da akrZaluli qmedebis Camdenis gakicxvas. im-

denad didi potenciuri Sedegebi axlavs da imdenad mniSvne-

lovani datvirTvis matarebelia sazogadoebrivi gakicxva, 

rom qmedebis kriminalizacia yovelTvis myar argumentebs 

unda emyarebodes. am ukanaskneli debulebidan gamomdi-

nareobs am naSromis mTavari hipoTezac: saxelmwifom 

qmedebis kriminalizacia unda moaxdinos, rogorc ukana-

skneli saSualeba da igi yovelTvis myar argumentebs unda 

emyarebodes. 

winamdebare naSromis mizania gamoikvlios da daadginos, 

Tu romeli qmedebis kriminalizaciaa gamarTlebuli. aq 

igulisxmeba ara calkeuli qmedebebis, aramed gadawyve-

tilebis miRebis procesis Seswavla, anu rogori unda iyos 

gadawyvetilebis miRebis procesi qmedebis kriminaliza-

ciisas. sxva sityvebiT da ufro zogadad rom iTqvas, naSorm-

is mizania, daadginos kriminalizaciis moraluri sazRvrebi. 

aRniSnuli miznis misaRwevad, kriminalizaciis arsis 

metad warmosaCenad da imis gasarkvevad, Tu rogori 

damokidebuleba unda hqondes saxelmwifos kriminalizaci-

is mimarT, naSromi daiwyeba kriminalizaciis bunebaze sau-

briT. aRniSnulis Semdeg mimoxiluli iqneba, kriminaliza-

ciis uaryofiTi Sedegebi da moxdeba daskvnis gakeTeba, rom 

sisxlis samarTlis kanonis amoqmedebis mavne Sedegebi ada-

mians xSirad mTeli cxovrebis ganmavlobaSi mihyveba. amis 

Semdeg, mokled iqneba saubari amoraluri qmedebis krimi-

nalizaciaze, kerZod im sakiTxze, unda iyos Tu ara sax-

elmwifo dainteresebuli amoraluri qmedebis kriminali-

zaciiT. aRniSnulze msjelobisas warmodgenili iqneba 

sxvadasxva poziciebi, kerZod britaneli mosamarTlis 

patrik devlinis mniSvnelovani mosazreba da liberalebis 

                                                           
2 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, 

Kluwer Academics Publishers, 1994, 1. 
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sawinaaRmdego mosazreba. meoTxe TavSi saubari iqneba krim-

inalizaciis gamoyenebis akrZalvaze, rogorc adamianis 

uflebaze. Tavis mxriv, am sakiTxze msjelobas mohyveba 

iseTi mniSvnelovani principebis Camoyalibeba, rogoricaa: 

piris ufleba mis winaaRmdeg sasjelis gamoyenebis akrZal-

vis Sesaxeb; kriminalizaciis akrZalva maSin, rodesac 

aRniSnuli kontrproduqtiulia da kriminalizacia, ro-

gorc ukanaskneli saSualeba. da bolos, saubari Seexeba 

kriminalizaciis moralur sazRvrebs, anu mimoxilul iqneba 

saxelmwifos mxridan kriminalizaciis sakiTxze gadawyve-

tilebis miRebis procesebi. Tavdapirvelad kritikulad 

iqneba Sefasebuli dabalansebis procesi, amis Semdeg 

saubari Seexeba stiuart milis mier identificirebul 

sferoebs da SemTxvevebs, Tu rodis SeuZlia saxelmwifos 

qmedebis akrZalva. sabolood ki, gaanalizebul iqneba 

filtraciis procesi, rogorc moralurad gamarTlebuli 

kriminalizaciis yvelaze gamarTlebuli xelsawyo. 

marTalia, naSromSi ZiriTadad saubaria kriminalizaci-

aze, Tumca saxelmwifos mxridan akrZalvebis, anu adamianis 

Tavisuflebis SezRudvis dawesebis bunebis ufro ukeT war-

mosaCenad, saWiroebisamebr saubari iqneba, aseve adminis-

traciul, samoqalaqo da sxva saxis amkrZalav meqanizmebzec, 

romelic saxelmwifos gaaCnia.  

 

1. kriminalizaciis buneba 

 

arasamarTlebrivi eniT rom iTqvas, qmedeba danaSaulad 

iqceva mas Semdeg, rac saxelmwifo gadawyvets, rom esa Tu is 

qmedeba danaSaulad unda CaiTvalos. am process kriminali-

zaciis procesi ewodeba. magram aRniSnuli ise ar unda iqnes 

gagebuli, TiTqos saxelmwifos ufleba aqvs sakuTari 

survilis Sesabamisad da TviTneburad akrZalos konkre-

tuli qmedeba. profesor guram naWyebias samarTliani 

mosazrebiT, saxelmwifo mis winaSe mdgari saSinao da 

sagareo amocanebis, misive dasjiTi politikisa da am 

qmedebaTa sazogadoebrivi Sefasebis gaTvaliswinebiT, 



sergo jorbenaZe 90 

227 

iRebs gadawyvetilebas, adamianis esa Tu is qmedeba, sisxlis 

samarTlis kanonis formaSi, danaSaulad gamocxaddes (e.i. 

moxdes am qmedebis kriminalizacia).3 Sesabamisad, kriminali-

zacia unda eqvemdebarebodes garkveul principebs da am 

principebis adresati unda iyos kanonmdebeli, raTa sisxlis 

samarTlis kanonSemoqmedeba am principebis Sesabamisad 

ganxorcieldes.4 am procesSi ki, saxelmwifo, rogorc 

kanonmdebeli, valdebulia uzrunvelyos yvela moqalaqis 

ufleba, rom saqarTvelos konstituciaSi dadgenili wesiT, 

aqtiurad monawileobdes kriminalizaciis procesSi, raTa 

sisxlis samarTlis kanoni aramarto saxelmwifos nebas, 

aramed moqalaqis nebasac gamoxatavdes.5  

iqidan gamomdinare, rom kriminalizacia warmoadgens 

saxelmwifos mxridan adamianis uflebebis yvelaze SemzRu-

dav saSualebas, logikuria am procesSi moqalaqeebis 

CarTulobac. amas garda, moqalaqeebi am procesSi iqidan 

gamomdinarec unda monawileobdnen, rom qmedebis 

danaSaulad gamocxadeba xazs usvams saxelmwifos miswra-

febas, moaxdinos konkretuli qmedebis prevencia, romelsac 

igi moqalaqeTa CarTulobis gareSe ver miaRwevs. 

Sesabamisad, Tu saxelmwifos surs, danaSaulis prevenciis 

procesSi moqalaqeebis aqtiuri monawileoba, man unda 

uzrunvelyos maTi CarTva qmedebis akrZalvis procesSic. 

metic, saxelmwifos mxolod sakuTari ZalebiT ar ZaluZs 

Camoayalibos usafrTxo sazogadoeba, romelSic danaSaulis 

raodenoba da danaSaulis mimarT SiSi sagrZnoblad 

Semcirebulia da aseve, potenciur dazaralebulebs sTa-

vazoben saTanado dacvas.6 kriminolog devid garlandis 

poziciis mixedviT: `mesakuTreebs, konkretuli qalaqis 

mkvidrebs, mwarmoeblebs, qalaqis damgegmareblebs, sko-

lebis warmomadgenlebs, transportis menejerebs, damqi-

                                                           
3naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis sa-
marTlis kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 15. 
4 naWyebia g., sisxlis samarTlis mecnierebis sagani., Tbilisi, 1998, 
133. 
5 iqve, 48. 
6 Scraton P., Power, Conflict and Criminalisation, New York, Routlege, 2007, 132. 
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raveblebs, mSoblebs da nebismier moqalaqes – TiToeul 

maTgans gaTavisebuli unda hqondes sakuTari pasuxismgeb-

loba danaSaulis prevenciisa da kontrolis kuTxiT da unda 

Secvalon TavianTi yoveldRiuri aqtivobebi im kuTxiT da 

mizniT, rom Seamciron danaSaulis Cadenis SesaZleblobebi 

da gazardon araformaluri kontrolis meqanizebi~.7 am 

etapze, daskvnis saxiT SeiZleba iTqvas, rom moqalaqeTa 

CarTuloba aucilebelia, rogorc qmedebis akrZalvis 

etapze, ise am akrZaluli qmedebis prevenciis mizniT.  

saxelmwifo qmedebis kriminalizaciiT, anu `danaSaulis 

Semadgenlobis SeqmniT da masTan sasjelis dakavSirebiT 

qmnis normas, romelic savaldebuloa yvela moqala-

qisaTvis~.8 aRniSnuli debulebidan gamomdinareobs sis-

xlissamarTlebrivi akrZalvebis gansxvaveba saxelmwifos 

xelSi arsebuli sxva akrZalvebisgan. kriminalizaciis 

Sedegad, saxelmwifo aramarto krZalavs raime qmedebas, 

aramed konkretuli qmedebisaTvis dasjadobas awesebs, 

romelic qmedebis Camdenis gakicxvis safuZvelia. sxva 

sityvebiT, rogorc prof. naWyebia aRniSnavs, raime qmedebis 

dasjadobis dawesebis gareSe kriminalizacia SeuZlebelia.9 

analogiur pozicias ayalibebs prof. oTar gamyreliZec: mas 

Semdeg, rac `kanonmdebeli ama Tu im qmedebas Seitans 

sisxlis samarTlis kanonSi da acxadebs mas danaSaulad, es 

Tavis mxriv imas niSnavs, rom es qmedeba, gamocxadebulia 

sisxlisamarTlebrivi wesiT dasjad moqmedebad~.10 swored 

is faqti, rom kriminalizaciis Sedegad saxelmwifo awesebs 

qmedebis dasjadobas, romelic kicxavs qmedebis Camdens, 

warmoadgens im mTavar ganmasxvavebel niSans, rac arsebobs 

sisxlissamarTlebriv akrZalvebsa da sxva akrZalvebs Soris 

                                                           
7 Garland D., ‘The limits of the sovereign state’, British Journal of Criminology, 

1996, 36, 4: 445. 
8 wereTeli T., sisxlis samarTlis problemebi, Tbilisi, t. 1, 2007, 
36. 
9 naWyebia g., sisxlis samarTlis mecnierebis sagani., Tbilisi, 1998, 
137. 
10 gamyreliZe o., sisxlis samarTlis problemebi, Tbilisi, t. 2, 2013, 
90. 
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(samoqalaqo, administraciuli). profesor merab turavas 

mosazrebiT, sisxlis samarTali warmoadgens socialuri 

wesrigis dacvis ukanasknel saSualebas, romelsac saxel-

mwifo aRwevs qmedebis kriminalizaciisa da misTvis 

dasjadobis dawesebiT.11 SesaZlebelia im daskvnis gake-

Tebac, rom qmedebis kriminalizacias aqvs zogadpre-

venciuli funqciac, radgan moqalaqem icis, rom Tu 

saxelmwifom akrZala raRac qmedeba da, miuxedavad amisa, 

moqalaqem Caidina akrZaluli qmedeba, igi aucileblad 

daisjeba da sasjelis uaryofiTi Sedegebi mas SeiZleba 

gahyves mTeli cxovrebis ganmavlobaSi. msgavsi pozicia aqvs 

profesor irakli dvaliZesac, romelic Tvlis, rom 

akrZaluli qmedebis ukan dgas sasjelis muqara, romelic 

moiazreba sisxlis samarTlis zogad miznebSic.12 

kriminalizaciis bunebaze saubrisas, aucilebelia 

kriminalizaciis procesis etapebis mokled gamoyofa. am 

mizniT, gasaziarebelia prof. naWyebias mosazreba, rom 

saxelmwifo qmedebis kriminalizaciisas Tavdapirvelad 

wyvets im sakiTxs, romeli qmedeba aikrZalos, anu 

gamocxaddes danaSaulad da mxolod amis Semdeg iqmneba 

qmedebis is Semadgenloba, romelic akrZaluli qmedebis 

sxvadasxva variantebs da xerxebs ayalibebs detalurad.13 

winamdebare paragrafSi naxsenebi iyo, rom kriminali-

zacias axlavs mTeli rigi uaryofiTi Sedegebi, romelic 

sakmaod did gavlenas axdens akrZaluli qmedebis Camden 

pirze. Sesabamisad, sanam moxdeba kriminalizaciis moralur 

sazRvrebze msjeloba, manamde aucilebelia mokled iqnes 

ganxiluli is uaryofiTi Sedegebi, rac kriminalizacias da 

farTo gagebiT sisxlis samarTlis kanonis amoqmedebas 

axlavs Tan. 

                                                           
11 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, mecxre 
gamocema, Tbilisi, 2013, 17. 
12 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da 
danaSaulis sxva sisxlisamarTlebrivi Sedegebi, Tbilisi, 2013, 29. 
13 dawvrilebiT msjelobisaTvis ix.: naWyebia g., qmedebis 
danaSaulad kvalifikaciis zogadi Teoriis Sesavali, Tbilisi, 
2000, 137. 



uSangi baxtaZe 

230 

 

2. kriminalizaciis uaryofiTi Sedegebi 

2.1 dakavebis dros miyenebuli ziani 

 
adamianis dakavebis procesi iwyeba policiis oficrisa da 

braldebulis fizikuri konfrontaciiT. miuxedavad imisa, 

Tu sad xdeba dakaveba, aRniSnuli warmoadgens uaRresad 

TvalSi sacem process. policiis ekipaJis garkveul adgilas 

misvla ueWvelad warmoSobs sanaxaobas da iqve mdgomi 

adamianebis (ojaxis wevrebi, mezoblebi, TanamSromlebi, 

gamvlelebi da a.S.) gacxovelebul interess. metic, 

dakavebis procesi SeiZleba gadaiqces speqtakladac, 

gansakuTrebiT maSin, rodesac piri winaaRmdegobas uwevs 

policias da es rogorc wesi, iwvevs kidev ufro meti xalxis 

mogrovebas. dakavebuls ganumartaven mis uflebebs ise, rom 

savaraudod iqve mdgomebsac kargad esmiT es yvelaferi da 

amis Taobaze dauyovnebliv dgeba oqmi.14 amasTanave xdeba 

dakavebuli piris piradi Cxreka da amis Semdeg, xelebze 

borkildadebul pirs svamen avtomobilSi. aRniSnuli scena 

iwvevs did uxerxulobas da vnebaTaRelvas sazogadoebaSi. 

Semswre pirebs SeiZleba SeeqmnaT uaryofiTi damoki-

debuleba dakavebul pirze. telefonebiT `SeiaraRebulma~ 

moqalaqe Jurnalistebma15 SeiZleba gadaiRon dakavebis 

faqtebi da socialuri qselebis daxmarebiT, gavrceldes es 

video iseTi siswrafiT, rom ramdenime wuTSi igi asobiT 

adamianisaTvis iyos cnobili. dakavebis faqti, aseve, iwvevs 

konkretul dRes dakavebuli piris mier dagegmili 

aqtivobebis ganusazRvreli droiT gadadebas, ramac 

SeiZleba sagrZnobi ziani miayenos adamians. 

dakavebuli piris droebiT moTavsebis izolatorSi 

gadayvanisTanave, iReben piris fotosuraTebs, mis TiTis 

                                                           
14 ix. saqarTvelos sisxlis samarTlis saproceso kodeqsi, muxli 
175. 
15 moqalaqeobriv Jurnalistobaze dawvrilebiT ix.: baxtaZe u., vis 
mxares aris Zalaufleba policiisa da mediis urTierTobaSi?, 
lado Wanturia 50, saiubileo krebuli, daviT batoniSvilis 
samarTlis instituti, Tbilisi, 2013, 110-113. 
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anabeWdebs. amis Semdeg, xdeba piris piradi da garegnuli 

daTvaliereba. am SemTxvevaSi, saTanado safuZvlis arse-

bobisas, SesaZlebelia igi mTlianad gaaSiSvlon, rac 

dakavebulisaTvis xSirad cud gancdebTan aris asocire-

buli. amis sapirispirod, daTvalierebis Camtarebel 

zogierT pirs sadistur siamovnebas ayenebs gaSiSvlebuli 

adamianis Cxreka.16 sabolood, pirs aTavseben droebiTi 

moTavsebis izolatoris sakanSi, zog SemTxvevaSi sxva 

pirebTan erTad, rac aseve uaryofiTi gancdebTan 

asocirdeba da aRniSnul saknebSi 24-saaTian reJimSi 

xorcieldeba videokontroli.17 Tuki piri pirvelad aris 

dakavebuli, igi swored sakanSi moTavsebidan acnobierebs, 

rom aris kompleqsuri da karceruli meTvalyureobis 

msxverpli, romelic ramdenime dRis Semdeg SeiZleba 

panopticizmis principze aSenebul sapyrobileSic 

aRmoCndes.18 Sesabamisad, pirs ukve dakavebisTanave eufleba 

mTeli rigi uaryofiTi gancdebi, xolo, gareSe pirebis 

TvalSi es adamiani ukve etiketirebulia, rogorc 

kriminali, ramac samomavlod, swored am etiketis gamo, 

SeiZleba piris mxridan danaSaulis ganmeorebiTi Cadena 

gamoiwvios. radgan moxda etiketirebis xseneba, marTebuli 

iqneba mokled ganimartos etiketirebis Teoria. am Teoriis 

fuZemdeblad iTvleba sociologi frenk tenenbaumi, 

romlis mixedviTac: `piris damnaSaved/kriminalad gardaq-

mnis procesi aris misi kriminalad etiketirebis, 

gansazRvris, identificirebis, segregaciis da aRweris 

procesi, romlis drosac individi xdeba iseTi, rogorsac 

mas aRweren~.19 Sesabamisad, am Teoriis mixedviT, deviacia 

                                                           
16 Irwin J., Jail: Managing the Underclass in American Society, Berkeley: University 

of California Press, 1985, 45-6. 
17 droebiTi moTavsebis izolatoris saqmianobis maregulirebeli 
damatebiTi instruqcia. <http://police.ge/ge/ministry/structure-and-

offices/adamianis-uflebata-datsvisa-da-monitoringis-mtavari-sammartvelo/mtavari-

sammartvelo/instruqtsia> [05.05.2016] 
18 ix. jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT 
batoniSvilis samarTlis instituti, 2014, 231-233. 
19 Tannenbaum F., Crime and Community, Boston, Ginn, 1938, 19-20. 
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gamodis ara moqmedebis Tviseba, aramed sxvaTa mier 

miwerili wesebi da sanqciebi `kriminalebis~ mimarT.20 anu 

damnaSavea is, vinc sazogadoebis mier aRiarebuli iqneba 

damnaSaved. adamianis `damnaSaved~ etiketirebas ki, Tan 

axlavs mTeli rigi uaryofiTi Sedegebi. rogorc profesori 

moris SalikaSvili aRniSnavs, socialuri kontrolis 

organoebis, Tu adamianebis mier piris negatiuri 

etiketireba gavlenas axdens individis cnobierebaze da 

warmoSobs masSi deviantur identurobas, rac pirvel rigSi 

ganpirobebulia imiT, rom etiketirebul individs aqvs 

sazogadoebaSi integrirebis problema, ris gamoc mas xSirad 

uwevs mikerebul iarliyTan Segueba, anu misi statusis 

aRiareba. es ukanaskneli ki, saboloo jamSi devianturi 

karieris da subkulturis ganviTarebas uwyobs xels.21  

 

2.2 dacvis xarjebi 

 

rogorc wesi, dakavebulebis umetesobas esaWiroeba 

advokati, romlis momsaxurebac Tanamedrove pirobebSi 

sakmaod did TanxebTan aris dakavSirebuli. Tanxis odenoba 

procesis sxdasxva stadiaze gansxvavebulia. Tuki adamiani 

socialurad daucveli ojaxebis monacemTa erTian bazaSi 

registrirebuli ojaxis wevria, romlis socialur-

ekonomikuri maCvenebeli saqarTvelos mTavrobis mier 

dadgenil zRvarze naklebia,22 maSin igi iTvleba 

gadaxdisuunarod da mas eniSneba advokati saxelmwifos 

xarjze. msgavsi saxiT daniSnuli advokatebi sakmaod 

gadatvirTulebi arian da did dros ver uTmoben saqmis 

masalebis srulyofilad Seswavlas. amasTan, maT arc 

gamoZiebis saTanadod Casatarebeli resursi gaaCniaT. 

yvelaze karg Sedegad braldebulisaTvis unda CaiTvalos 

saproceso SeTanxmeba, romlis drosac, pirma aucileblad 

                                                           
20 SalikaSvili m., kriminologia, meridiani, Tbilisi, 2011, 47. 
21 iqve, 47-48. 
22 `iuridiuli daxmarebis Sesaxeb~ saqarTvelos kanoni, mux. 2, `z~ 
qvepunqti. 
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unda aRiaros danaSauli da SeuTanxmdes prokurors 

sasjelze. iqidan gamomdinare, rom braldebuls SeiZleba ar 

hqondes gamarTlebis imedi, rac magaliTad, qarTuli 

realobidan gamomdinare, savsebiT SesaZlebelia saxeze 

iyos, man SeiZleba ufro SeRavaTiani sasjelis molodinSi 

aRiaros danaSauli, rasac Sedegad aucileblad mohyveba 

nasamarTloba, romlis uaryofiTi gavlenac mTeli 

cxovreba mihyveba pirs. 

 

2.3 Tavisuflebis aRkveTis Sedegebi 

 
adamianis dakavebas, SesaZlebelia jer misi dapatimreba 

mohyves, xolo, Semdeg _ Tavisuflebis aRkveTac. orive 

SemTxvevaSi, yvelaze xiluli uaryofiTi Sedegi, rac 

aRniSnul saproceso RonisZiebebs mohyveba, aris adami-

anisaTvis yvelaze Rirebulis – Tavisuflebis dakargva. 

kriminolog greSem saiqsis mixedviT, adaminisaTvis Tavisu-

flebis aRkveTiT ar mTavrdeba misi tanjva. karcerul 

(cixis) sazogadoebaSi moxvedriT, adamianis individualu-

robas imxela ziani adgeba, rom igi aucileblad iqoniebs 

gavlenas mis fsiqikaze.23 saiqsis mier ganviTarebul iqna 

deprivaciis Teoriis ZiriTadi koncefcia, romelic 

efuZneba patimrebis mxridan sasjelaRsrulebiT dawese-

bulebis Secnobas, rogorc totaluri institutis da 

ganasaxierebs maTi reaqciis gamovlenis formebs 

Tavisuflebis aRkveTis gamo.24 amas garda, saiqsi, sakuTriv 

Tavisuflebis SezRudvis garda, uTiTebs konkretul 5 

komponentze, romelic Tavisuflebis aRkveTis tkivilebs 

(pains of imprisonment) ganekuTvneba, patimrebs cxovrebas 

umZimebs da aucilebad sulier tanjvas ayenebs maT. es 

komponentebia: `Tavisuflebis dakargva, materialuri da 

aramaterialuri sikeTeebis (uflebebis) CamorTmeva, 

                                                           
23 ix. Sykes G., The Society of Captives, A study of Maximum Seurity Prisons, 

Princeton University Press, 1958. 
24 SalikaSvili m., miqanaZe g., xasia m., sasjelaRsrulebis samarTali, 
iuristebis samyaro, Tbilisi, 2014, 405. 
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avtonomiis SezRudva, usafrTxoebis nakleboba, kriminali 

Tanapatimrebis mxridan Tavdasxmis SemTxvevaSi da 

heteroseqsualuri urTierTobebis SeuZlebloba~.25  

amas garda, unda iTqvas, rom grZelvadiani Tavisuflebis 

aRkveTis (Tavisuflebis aRkveTa xuTi da meti wliT) 

Sedegebi marTalia TiToeuli msjavrdebulisTvis gansxva-

vebulia, magram sxvadasxva dros Catarebulma kriminologi-

urma kvlevebma gamokveTes is ZiriTadi problemebi, rac 

grZelvadian Tavisuflebis aRkveTas axlavs Tan. aRniSnuli 

problemebidan gamosayofia ukulturobis procesi, rac 

dakavSirebulia cixis reJimTan, romlisTvisac damaxasi-

aTebeli SezRudvebis arsebobis gamo, msjavrdebulSi iwyeba 

misTvis cnobili urTierTobebis daviwyebis procesi. rac 

ufro xangrZlivia Tavisuflebis aRveTa, miT ufro mZimea 

ukulturobis procesis Sedegi.26 kidev erTi problema, 

romelic Tan axlavs grZelvadian Tavisuflebis aRkveTas, 

aris socialuri kontaqtebis dakargva. Tavisuflebis 

aRkveTis gamo, pirs ar SeuZlia srulyofilad daexmaros 

sakuTar ojaxs, rac xSir SemTxvevaSi mZime fsiqologiuri da 

materialuri problemis winaSe ayenebs ojaxs. amis gamo ki, 

xSiria ojaxis dangrevis problema.27 im pirebisTvis, 

romlebsac xangrZlivi drois ganmavlobaSi aqvT 

Tavisufleba aRkveTili, damaxasiaTebelia Tanamoqalaqe-

ebisadmi damokidebulebis Secvla, socialuri gaucxoeba. 

sxva adamianebTan urTierTobisas isini xSirad Riziandebian, 

agresiulebi xdebian, gamoirCevian gadametebuli mgrZno-

belobiT, ris gamoc, maTi sazogadoebaSi integracia 

rTuldeba.28 amas garda, aseT adamianebSi maRalia 

TviTdazianebis da TviTmkvlelobis riskebi.29 

Tavisuflebis aRkveTisas cixeSi dawesebuli SezRudvebi 

aucileblad iwvevs patimrebis moTxovnilebebis ara-

sakmaris dakmayofilebas, rac Tavis mxriv, patimars utovebs 

                                                           
25 iqve, 406. 
26 iqve, 470. 
27 iqve, 471. 
28 iqve, 472. 
29 SalikaSvili m., Zaladobis kriminologia, Tbilisi, 2012, 155. 
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saSineli imedgacruebis gancdas da ayenebs seriozul 

tanjvas. xSiria msjavrdebulebSi janmrTelobisa da 

fsiqosomaturi problemebi.30 tanjvis winaaRmdeg brZolis 

yvelaze racionaluri gamosavali aris iq myofi patimrebis 

jgufTan gaerTianeba da Camoyalibebuli SemzRudavi 

reJimis winaaRmdeg wasvla, anu cixis subkulturaSi Sereva. 

es ukanaskneli ki, adamianis resocializaciis kuTxiT 

nakleb Sedegis momtania da xSir SemTxvevaSi aRniSnulis 

Sedegad, damwyebi kriminali Camoyalibebul kriminalad 

gamodis cixidan. 

da bolos, erT-erT yvelaze seriozul problemas 

warmoadgens cixidan gamosuli adamianis etiketirebis 

problema. imis gamo, rom cixidan gamosulebi ver axdenen 

sazogadoebaSi normalur integracias, isini irgeben 

etiketirebulis iarliys da ganmeorebiT danaSaulis 

CadenaSi xedaven gamosavals. aseve, xSiria damsaqmeblebis 

mxridan uari msgavsi kategoriis adamianebis samsaxurSi 

ayvanaze da a.S.31 

 

2.4. nasamarTlobis Sedegebi 

 

adamianis cxovrebisaTvis sisxlis samarTlis kanonis 

amoqmedebiT miyenebuli ziani ar sruldeba sasjelis moxdis 

Semdeg da sisxlis samarTlis gamkicxavi elementi mas, kidev 

xangrZlivi drois ganmavlobaSi mihyveba. riCard zingeris 

mixedviT: `zogadad miRebuli azria, rom rodesac adamiani 

datovebs sasjelaRsrulebis dawesebulebas an rodesac 

dasruldeba pirobiTi msjavri, misi sasjeli dasrulebulia. 

magram am kategoriaSi moxvedrili umetesi adamianisaTvis, 

sasjelis seriozuli da zianis momtani efeqtebi axal 

fazaSi gadadis, radgan rogorc wesi, yofil msjavrde-

bulebs CamorTmeuli aqvT mTeli rigi ZiriTadi samoqalaqo 

uflebebisa, dawyebuli arCevnebSi monawileobis akrZalviT 

                                                           
30 SalikaSvili m., miqanaZe g., xasia m., sasjelaRsrulebis samarTali, 
iuristebis samyaro, Tbilisi, 2014, 473. 
31 iqve, 473. 
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da dasrulebuli dasaqmebis uflebis SezRudviT~.32 

samoqalaqo SezRudvebi, rac Tan axlavs sasjelis dasru-

lebas, gansxvavebulia sxvadasxva saxelmwifoSi,33 Tumca, rac 

am SezRudvebs saerTo aqvT, aris is, rom yvela SemTxvevaSi 

adamianis interesebi da uflebebi kidev xangrZlivi droiT 

rCeba ganuxorcielebeli, rac sakmaod did zians ayenebs 

adamians da mis garSemomyofT. samarTlianad aRniSnavs 

profesori irakli dvaliZe, rom `nasamarTloba, romelic 

pirovnebis gansakuTrebul samarTlebriv mdgomareobas 

ganapirobebs, gamoxatulebas poulobs Sesabamis sisxlis-

samarTlebriv daTqmebSi, romelic, rogorc wesi, auaresebs 

damnaSavis mdgomareobas da arasdros gamoiyeneba mis 

sasargeblod~.34 magaliTad, ssk-is 79-e muxlis pirveli 

nawilis Tanaxmad, `nasamarTloba mxedvelobaSi miiReba 

sisxlissamarTlebrivi pasuxismgeblobis, danaSaulis 

kvalifikaciisa da sisxlissamarTlebrivi zemoqmedebis 

RonisZiebis sakiTxis gadawyvetisas“. marTalia, amave muxlis 

me-6 nawili uTiTebs, rom gaqarwylebuli an moxsnili 

nasamarTloba mxedvelobaSi ar miiReba sisxlissamar-

Tlebrivi pasuxismgeblobis, danaSaulis kvalifikaciisa da 

sisxlissamarTlebrivi zemoqmedebis RonisZiebis sakiTxis 

gadawyvetisas, magram realurad, sasjelis daniSvnisas, 

SesaZlebelia mosamarTlem  msjavrdebulis pirovnebaze 

msjelobisas, mxedvelobaSi mainc miiRos ukve gaqar-

wylebuli an moxsnili nasamarTloba. analogiuri viTareba 

SeiZleba iyos saxeze maSinac, rodesac sasjelaRsrulebisa 

da probaciis saministros adgilobrivi sabWoebi ixilaven 

                                                           
32 Singer R., Conviction: Civil Disabilities, signed article in the Encyclopedia of 

Crime and Justice, ed. Kadish S. H., Vol. 1, New York: The Free Press, A Division 

of Macmillan, Inc., 1983, 243. 
33 magaliTad, `policiis Sesaxeb~ saqarTvelos kanonis 38-e muxlis 
`a~ qvepunqtis Tanaxmad, `policiaSi samuSaod ar miiReba ganzraxi 
danaSaulisaTvis nasamarTlevi piri~; `sajaro samsaxuris Sesaxeb~ 
saqarTvelos kanonis me-17 muxlis `a~ qvepunqtis Tanaxmad, `sajaro 
samsaxurSi ar miiReba piri, Tu igi: nasamarTlevia ganzrax Cadenili 
danaSaulisaTvis da moxsnili ara aqvs nasamarTloba~. 
34 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da 
danaSaulis sxva sisxlisamarTlebrivi Sedegebi, Tbilisi, 2013, 32. 
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msjavrdebulis sasjelisagan pirobiT vadamde gaTavi-

suflebis sakiTxs, maTac SeiZleba gaiTvaliswinon 

gaqarwylebuli an moxsnili nasamarTloba msjavrdebulis 

samomavlo risk-faqtorebze msjelobisas.  

 
2.5. Sualeduri daskvna 

 

yvela zemoT ganxilul qveTavSi aRwerili iyo is 

uaryofiTi Sedegebi, rac sisxlis samarTlis marTlmsa-

julebis sistemas gaaCnia. swored amitom, saxelmwifos 

yovelTvis unda hqondes myari gamamarTlebeli argumenti 

manam, sanam igi Tavis yvelaze represiul damsjel meqanizms 

aamoqmedebs. aqedan gamomdinare, saxelmwifos kidev ufro 

myari da moralurad gamamarTlebeli safuZveli unda 

hqondes garkveuli qmedebis akrZalvisas (kriminali-

zaciisas). amitom gasaziarebelia filosofos joel 

feinbergis mkticeba, rom `kriminalizaciis uaryofiTi 

Sedegebis gaTvaliswinebiT, rodesac garkveul akrZalvas ar 

gaaCnia an amovardnilia moraluri legitimaciis CarCo-

ebidan, swored msgavsi akrZalva warmoadgens moralur 

danaSauls~.35 

 

3. amoraluri qmedebis kriminalizacia 

 

kanonsa da morals gaaCnia mTeli rigi saerTo 

damaxasiaTebeli niSnebi. yvelaze metad TvalsaCinoa orives 

Tviseba, daadginos garkveuli qcevis standartebi (normebi) 

sazogadoebis wevrebisaTvis. sisxlis samarTlis kodeqsi 

magaliTad, mTeli rigi moraluri akrZalvebis xorcSesxmaa. 

aRniSnuls mowmobs magaliTad, profesor guram naWyebias 

mosazrebac, romlis mixedviTac danaSauli, rogorc wesi, 

amoraluri qmedebaa.36 Tumca, aRniSnuli ise ar unda iqnes 

                                                           
35 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal 

Law New York: Oxford University Press, 1984, 4. 
36 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis sa-
marTlis kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 67. 
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gagebuli, TiTqos yvela qmedeba, romelic kriminal-

izebulia, avtomaturad ewinaaRmdegeba morals da sisxlis 

samarTali mxolod moralurad akrZaluli qmedebis 

kriminalizaciiTaa dakavebuli. Tu moxdeba tradiciuli 

danaSaulebis garda, (magaliTad, mkvleloba, qurdoba) sxva 

danaSaulebis analizic, kargad gamoCndeba, rom sisxlis 

samarTali mxolod iribad aris dakavebuli sakuTriv 

sazogadoebaSi gavrcelebuli Sexedulebebisa da Rirebu-

lebebis dakanonebiT. metic, danaSaulTa didi umravlesobis 

akrZalvis sazriss ara sazogadoebis moraluri struqturis 

dacva, aramed admianTa keTildReobis dacva warmoadgens. 

ase magaliTad, sakveb-produqtebisa da janmrTelobis 

dacvis Taobaze arsebuli regulaciebi arsebobs imisaTvis, 

rom yvela adamianma gaiTavisos ramdenad seriozulad 

uyurebs saxelmwifo am sferoSi Cavardnebs. saxelmwifo 

ereva da awesebs akrZalvebs ara imitom, rom sazogadoebis 

moraluri Rirebulebebi ilaxeba sakveb-produqtebis 

warmoebis wesebis darRvevisas, aramed imitom, rom akrZalva 

saxelmwifos marTebulad miaCnia sazogadoebis keTildRe-

obis dasacavad.37 Sesabamisad, sisxlis samarTali warmo-

adgens mkafio, Wkvianur da efeqtur saSualebas adamianTa 

qmedebis CarCoebSi mosaqcevad. 

miuxedavad amisa, ismis kiTxva, warmoadgens Tu ara 

moralis seriozuli darRvevis SemTxvevebi sakmaris 

safuZvels imisaTvis, rom moxdes qmedebis kriminalizacia 

maSin, rodesac qmedeba ar ewinaaRmdegeba zemoaRniSnul 

interesebs. magaliTad, sazogadoebis umetesoba Tu aRwevs 

moralur konsensuss imasTan dakavSirebiT, rom meliebze 

nadiroba (ukeTesi qarTuli realobis magaliTi jobia) an 

sxeulze pirsingis gakeTeba ukiduresad Seuracxmyofelia, 

aris Tu ara es sakmarisi safuZveli qmedebis akrZalvisTvis? 

aqve gasaazrebelia isic, rom am SemTxvevaSi adamiani, 

rogorc racionaluri arseba, ar vnebs arc sakuTar Tavs da 

arc sxva racionaluri arsebis avtonomias. amis 

                                                           
37 Wilson W., Criminal Law: Doctrine and Theory, Pearson Education Limited, 

2014, 35. 
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gaTvaliswinebiT, ramdenad swori iqneba msgavsi qmedebis 

kriminalizacia? Tu ufro gonivruli iqneba sazo-

gadoebam/saxelmwifom gadawyvitos, rom Cven individualur 

da koleqtiur moralur keTildReobas (an meliis keTil-

dReobas) SeuZlia gadawonos Cveni piradi avtonomia?38 

zogadi principebis doneze, marTebulia saxelmwifos 

hqondes msgavsi Zalaufleba. cxadia sazogadoeba, rogorc 

adamianTa erToba damcirebulia, rodesac misi romelime 

wevri sastikad epyroba cxovels. magram is faqti, rom 

sazogadoeba damcirebulia am qmedebis gamo, ar iZleva 

pasuxs arc zemoaRniSnul kiTxvaze da arc im garemoebaze, 

Tu sad gadis saWiro balansi individualur Tavisuflebasa 

da saxelmwifos kontrols Soris. am ori SemTxvevis 

kriminalizaciam SeiZleba seriozulad SezRudos adamianis 

piradi kulturuli Tvalsawieri da misi identoba. 

zemoaRniSnul kiTxvaze pasuxis gacemis sawyis wertilad 

SesaZlebelia frang sociolog, emil diurkemis poziciis 

mokle mimoxilva. igi cdilobda erTmaneTisgan gaemijna 

Rirebulebebi, romlebic adamianebis mier SeiZleba daculi 

yofiliyo, imisaTvis, raTa sazogadoebis siZliere da 

erTianoba SenarCunebuliyo da Rirebulebebi, romlebic 

aucileblad unda yofiliyo daculi sazogadoebis wevrebis 

mier, im mizniT, rom sazogadoeba gadarCeniliyo. diurke-

misave mosazrebiT, swored am ukanaskneli Rirebulebebis 

kriminalizacia iyo SesaZlebeli. sasjeli, misi azriT, iyo 

Seuracxyofili sazogadoebis pasuxi im Rirebulebebis 

darRvevisaTvis, romelic Zvirfasia sazogadoebis koleq-

tiuri cnobierebisTvis.39 msgavsi midgomis siZliere imaSi 

mdgomareobs, rom iZleva SesaZleblobas, dadgenil iqnes 

sazogadoebrivi moralis romeli nawilis mowesrigeba aris 

SesaZlebeli kriminalizaciis gziT da romlis ara. mxolod 

is faqti, rom moraluri Rirebulebebi iqna ukugdebuli an 

pirovnebis interesebs miadga ziani an Seeqmna zianis 

                                                           
38 Duff R.A., ‘Harms and Wrongs’, 2001, Buffalo, Crim Law Review, 13, 27. 
39 ix.Durkheim E., The Division of Labour in Society , London: Macmillan, 1984, 

311. 
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safrTxe, ar aris sakmarisi qmedebis sisxlis samarTlis 

wesiT akrZalvisaTvis, radgan rogorc ukve iTqva, 

saxelmwifos sisxlis samarTlis garda, sxva meqanizmebic 

gaaCnia adamianTa Soris urTierTobis mosawesrigeblad. 

magaliTad, saxelSekrulebo samarTlis arseboba sakmarisia 

imisaTvis, rom xelSekrulebiT nakisri valdebulebis 

Seusruleblobaze moxdes adekvaturi pasuxis gacema. 

swored aRniSnulTan dakavSirebiT ayalibebs profesori 

nikola leisi ukiduresi saWiroebis princips (the principle of 

urgency), romlis mixedviTac, qmedebis kriminalizacia unda 

moxdes mxolod maSin, rodesac qmedeba realur safrTxes 

uqmnis konkretuli sazogadoebis fundamentur Rirebul-

ebebs da amiT qmnis saxelmwifos adekvaturi pasuxis 

ukidures saWiroebas, rom moxdes safrTxis ganeitraleba da 

moqalaqeebis `aRzrda~, raTa isini samomavlod ar iyvnen 

CarTulni msgavs qmedebebSi.40 Sesabamisad, SesaZlebelia 

daskvnis gakeTeba, rom saxelmwifos iZulebiTi meqanizmis 

gamoyeneba SezRuduli unda iyos iseTi seriozuli 

qmedebebis winaaRmdeg, romelic zians uqmnis sazogadoebis 

erTianobas da romlis drosac, swored saxelmwifos da ara 

individualur donezea SesaZlebeli miyenebuli zianis 

gamosworeba. aRniSnulze nakleb SemTxvevebSi, calkeuli 

qmedebebi unda idgnen sisxlisamarTlebrivi mowesrigebis 

sferos gareT, im drosac ki, Tu sazogadoebis umetesoba 

miuReblad Tvlis adamianTa garkveul qmedebas, magaliTad, 

meliebze nadirobas an sxeulze pirsingis gakeTebas. 

 

3.1. lord devlinis sawinaaRmdego pozicia 

 

zemoaRniSnul sakiTxTan dakavSirebiT, ra Tqma unda, 

erTiani azri ar arsebobs. Sesabamisad, mkiTxvels rom mieces 

gansxvavebuli mosazrebis gacnobis SesaZlebloba, umjo-

besia igi mimoxilul iqnes britaneli mosamarTlis da 

iurisitis, patrik devlinis Sexedulebebis paralelurad, 

                                                           
40 Lacey N., State Punishment: Political Principles and Community Values, 

Routlege, London, 1988, 100. 
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romelic sakmaod aqtualuri gaxda 60-ian wlebSi. devlinis 

mixedviT, saxelmwifo uflebamosilia moaxdinos iseTi 

qmedebis kriminalizacia, romelic mis arsebobas uqmnis 

safrTxes; misi azriT, arsebobs saerTo morali, romelic 

sazogadoebas akavSirebs erTmaneTTan da nebismier devia-

cias saerTo moralidan Seswevs unari, sagrZnoblad 

daazianos sazogadoeba. aqedan gamomdinare, SesaZlebeli 

unda iyos amoraluri qmedebis kriminalizacia da dasja.41 

devlini Tvlida, rom moralis sisxlissamarTlebrivi 

regulacia iseve iyo saxelmwifos valdebuleba, rogorc 

politikuri diversiis ardaSveba, radgan orives Seswevs 

unari, sagrZnobi ziani miayenos sazogadoebas. rogorc 

politikuri diversia uqmnis safrTxes politikur Tavisu-

flebasa da mSvidobas, ise uqmnis safrTxes moraluri 

diversia sazogadoebis socialur struqturas.42 misi 

aRniSnuli mosazreba pirvel rigSi ukavSirdeboda  im 

periodSi aqtualur (da principSi axlac) homoseqsualizmis 

dekriminalizacias, romlis sawinaaRmdegodac, devlini 

ambobda, rom am qmedebis dekriminalizacia gamoiwvevda im 

socialuri `cementis~ dazianebas, romelic erTmaneTTan 

akavSirebda sazogadoebis socialur struqturas.43 

Tumca unda aRiniSnos, rom devlinis msjelobis 

problema mis mier moralis sakmaod bundovan ganmartebaSia. 

is Tvlida, rom amoraluroba unda ganimartos da Sefasdes 

Cveulebrivi adamianebis grZnobebis siZlieris Sesabamisad. 

ase magaliTad, Tu garkveuli qmedeba iwvevs Seuwyna-

reblobis gaRvivebas, aRSfoTebas, guliswyromasa da zizRs 

Cveulebriv moqalaqeebs Soris, maSin aRniSnuli naTlad 

miuTiTebs imaze, rom qmedeba ewinaaRmdegeba saerTo morals 

da Sesabamisad sisxlis samarTlis saTanado obieqts 

                                                           
41 ix. Devlin P., The Enforcement of Morals, London: Oxford University Press, 

1965, ch., 1. 
42 Wilson W., Criminal Law: Doctrine and Theory, Pearson Education Limited, 

2014, 39. 
43 iqve. 
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warmoadgens.44 msgavsi midgomis mTavari problema Tavis 

mxriv is aris, rom adamianebis xsenebuli grZnobebi SeiZleba 

iyos winaswari Seqmnili azris (cru Sexedulebis) gamo-

Zaxili da ara qmedebis moraluri Sefaseba. adamianis mier 

qmedebis Sefasebas moraluri mxolod im SemTxvevaSi 

SeiZleba daerqvas, Tu igi grZnobebis garda emyareba aseve 

garkveul safuZvlian argumentebs da es argumentebi unda 

Seesabamebodes im standartebs, romlis mixedviTac igi 

afasebs sakuTar saqciels. 

devlinis mosazrebidan gamomdinare, ismis kiTxva, 

arsebobs Tu ara saerTo morali? iseT ZiriTad sakiTxebze, 

rogoricaa Zalis gamoyeneba, TaRliToba da a.S. sazo-

gadoebas SeiZleba gaaCndes saerTo morali, magram seqsu-

alur sakiTxebze yovelTvis didia azrTa sxvadasxvaoba. 

Sesabamisad, visi moraliT unda moxdes xelmZRvaneloba 

aseT dros? marTalia devlini Tvlida, rom morali da 

religia erTmaneTzea gadajaWvuli, magram igi mainc ar 

aigivebda erTmaneTTan eklesiis swavlebebsa da saerTo 

morals. devlinis es ukanaskneli pozicia gasaziarebelia, 

radgan saxelmwifoTa umetesobaSi arsebobs sxvadasxva 

religiis mimdevrebi, romlebsac religiidan gamomdinare, 

gansxvavebuli Sexedulebebi aqvT abortze, prostituciaze, 

evTanaziaze, narkotikebis moxmarebaze da sxv. amas garda, 

arsebobs sazogadoebis nawili, romelsac saerTod ar 

gaaCniaT religia. swored amitom, devlini miiCnevda, rom 

imis dasadgenad, Tu ra aris saerTo morali, unda momxda-

riyo Cveulebrivi moqalaqeebis gamokiTxva da calkeul 

qmedebebze maTi konsensusis miRweva.45 Tumca aseTi gziT 

araTu saerTo moralis gansazRvraa SesaZlebeli, aramed 

garkveul qmedebebze (magaliTad, homoseqsualizmi, aborti) 

adamianebs Soris ubralo Tanxmobis miRwevac ki 

SeuZlebelia. swored amitom, devlinis zemoaRniSnuli 

mosazreba kritikis sagani gaxda. 

                                                           
44 Ashworth A., Horder J., Principles of Criminal Law, 7th ed., Oxford University 

Press, 2013, 11. 
45 iqve, 12. 
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3.2. liberalebis Sexedulebebi amoraluri  

qmedebis kriminalizaciasTan dakavSirebiT 

 

devlinis oponentebi stiuart milis zianis principisa da 

emanuel kantis eTikaze dayrdnobiT, liberaluri tradi-

ciis Sexedulebebs iziareben, romlis mixedviTac kanoni 

pirvel rigSi, TiToeuli adamianis avtonomias unda scemdes 

pativs. igi unda epyrobodes adamianebs, rogorc 

individualebs da aZlevdes imis SesaZleblobas, rom maT 

misdion maTTvis sasurvel aqtivobebs, romelic maTive 

azriT kargia da mxolod maSin SezRudos es aqtivobebi, Tu 

isini sxvis Tavisuflebas uqmnian safrTxes.46 aRniSnuli 

warmoadgens kriminalizaciis minimalisturi midgomis 

amosaval princips, romlisTvisac adamianis saxelwifosagan 

dacva, umTavresi amocanaa. am sakiTxze analogiuri 

mosazreba hqonda filosofos joel feinbergsac, romlis 

mixedviTac: `saxelmwifos mxridan paternalisturi Careva 

moralurad gaumarTlebelia, radgan igi iWreba adamianis 

personaluri avtonomiis sferoSi, sadac gadamwyvetia ara 

saxelmwifos, aramed sakuTriv pasuxismgebeli srulwlovani 

adamianis mosazreba~.47 

calkeuli qmedebis akrZalvis gasamarTleblad, maga-

liTad, rogoric aris Rvedis an Cafxutis gareSe 

satransporto saSualebis marTva, liberalebi xSirad 

eyrdnobian milis umTavres – zianis princips, romlis 

mixedviTac, qmedebis akrZalva gamarTlebulia mxolod 

maSin, Tu igi zians ayenebs sxvebs. maTi mosazrebiT, am 

SemTxvevaSi akrZalva gamarTlebulia, radgan Rvedis 

argakeTebiT gamowveulma Sedegma SesaZloa ziani miayenos 

sxvebs, kerZod dazaralebulis axloblebs da saxelmwifos, 

romelsac martivad SeuZlia aRniSnuli qmedebis Tavidan 

acileba misi akrZalviT. Tu es asea, maSin gamodis, rom milis 

                                                           
46 Wilson W., Central Issues in Criminal Theory, Hart Publishing, 2002, ch., 1. 
47 Feinberg J., Harmless Wrongdoing, Volume Four of The Moral Limits of the 

Criminal Law, New York: Oxford University Press, 1990, xvii. 



uSangi baxtaZe 

244 

zianis principi, Taviseburad aqvT gagebuli liberalebs da 

misi moqmedeba SeiZleba gavrceldes uamrav SemTxvevaze. 

aRniSnulis aq moyvana saWiro gaxda im mizezis gamo, rom 

ukeT warmoCindes lord devlinisa da liberalebis 

poziciebi. Tu devlini cdilobda iseTi cnebis uSedegod 

Camoyalibebas, rogoricaa saerTo morali da am 

araerTgvarovan cnebas ukavSirebda saxelmwifos mxridan 

amoraluri qmedebebis akrZalvas, liberalebi erTi mxriv, 

akritikeben devlins da Tvlian, rom sqesobrivi Tvalsa-

zrisiT amoraluri qmedeba ar unda eqvemdebarebodes 

akrZalvas, radgan igi avtonomiis princips ewinaaRmdegeba, 

magram meore mxriv, upirispirdebian sakuTar Tavs da 

dasaSvebad miiCneven iseTi qmedebis akrZalvas (Rvedis 

gareSe satransporto saSualebis marTva), romelic 

realurad zians ar ayenebs sxvebs. aqedan gamomdinare, 

liberalebi sakmaod farTod ganmartaven milis zianis 

princips48 da amiT isini ayalibeben paternalizmis sakmaod 

farTo versias, romelic Tavis mxriv gakritikebulia 

feinbergis mier. 

 

3.3. Sualeduri daskvna 

 

magram aq am sakiTxze detaluri msjeloba ver moxdeba, 

radgan scdeba mocemuli naSromis miznebs. daskvnis saxiT ki, 

unda iTqvas, rom vercerTi zemoT moyvanili mosazreba ver 

scems konkretul pasuxs, unda xdebodes Tu ara amoraluri 

qmedebis kriminalizacia. Tumca erTi ram eWvgareSe unda 

iyos: iqidan gamomdinare, rom sisxlis samarTali aris 

Tavisuflebis yvelaze SemzRudavi meqanizmi saxelmwifos 

xelSi, adamians unda hqondes imis gancda, rom mas umizezod 

ar aekrZaleba garkveuli qmedeba, ar iqneba umizezod 

dasjili da Sesabamisad, sisxlis samarTlis gamoyeneba 

dayvanil iqneba minimumamde. swored am sakiTxze msjelobas 

daeTmoba Semdegi Tavi. 

                                                           
48 zianis principze ix. Mill J. S., On Liberty, London: Parker, 1859, ch. 1, para 

9. 
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4. qmedebis kriminalizaciis akrZalva, rogorc ufleba 

 

kacobriobis arsebobis mTeli istoriis ganmavlobaSi, 

TiTqmis yovelTvis da TiTqmis yvelgan, socialuri sasjeli 

gamoiyeneboda erT-erT Semdeg garemoebaze miTiTebiT: 

 

 (eklesiis gadawyvetilebiT) RmerTi an RmerTebi 

moiTxovdnen amas; 

 ufross, mmarTvels, liders, patriarqs, mTavrobas, 

mefes, surda ase; an 

 xalxs (rogorc wesi umciresobas) surda es.49 

 

ra Tqma unda, SeiZleba arsebobdes sxva motivebic, magram 

am etapze am naSromis miznebisaTvis isini irelevanturia. 

rogorc germaneli samarTlis mkvlevari gustav radbruxi 

ambobda: `mxolod im SemTxvevaSi SeiZleba sisxlis samar-

Tlis marTlmsajulebis amoqmedeba da sasjelis gamoyeneba, 

Tu igi keTdeba RmerTis an CveulebiTi samarTlis 

saxeliT~.50 

iqidan gamomdinare, rom Tanamedrove realobaSi 

liberalur-demokratiul sazogadoebaSi gviwevs cxovreba, 

sasjelis gamoyeneba mxolod im mizniT, rom Cven gvinda es an 

RmerTs surs ase, an imitom, rom sul ase viqceodiT adre, 

andac imitom, rom sasjelis gamoyeneba bunebrivad Cans 

konkretul situaciaSi, aRar aris (ar unda iyos) 

SesaZlebeli. amis ZiriTadi mizezi aris is, rom sasjeli 

Tavis TavSi moicavs mZime mopyrobas, kicxavs qmedebis 

Camdens da ayenebs seriozul zians. swored amitom, sasjelis 

gamoyeneba, xolo, manamde qmedebis kriminalizacia, unda 

xdebodes sazogadoebis sasargeblod da is mizezebi, Tu 

ratom aikrZala garkveuli qmedeba, unda iyos utyuari, 

                                                           
49 Jareborg N., Criminalization as Last Resort (Ultima Ratio), Ohio State Journal of 

Criminal Law, Vol. 2, 521. 
50 Radbruch G., Einfuhrung in Die Rechtswissenschaft, Konrad Zweigert ed., 9th ed. 

1958, 132.  
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racionaluri (moraluri) da sazogadoebis saerTo keTil-

dReobas unda emsaxurebodes. saxelmwifom ver unda SeZlos 

myari argumentis gareSe qmedebis akrZalva, da rodesac 

saubaria, rom saxelmwifom ver unda SeZlos, igulisxmeba, 

rom saxelmwifom ar unda akrZalos da es valdebuleba aris 

ara samarTlebrivi, aramed moraluri. marTlac, kon-

stituciisa da saerTaSoriso konvenciebis paralelurad, 

arsebobs sisxlissamarTlebrivi eTika, romelic ganxilul 

unda iqnes samarTlebrivi saxelmwifos ideologiis nawilad 

da Sedgeba im racional-moraluri principebisgan, romelic 

mowinave adgils ikavebs demokratiul saxelmwifoSi.51  

am paragrafis mizania mkveTrad warmoaCinos is pozicia, 

romlis mixedviTac kriminalizacia unda iyos ukanaskneli 

saSualeba (ultima ratio) da gamoyenebul unda iqnes mxolod 

ukidures SemTxvevebSi. miuxedavad amisa, xSirad krimi-

nalizacia gamoyenebulia, rogorc pirveladi saSualeba 

(sola ratio), nawilobriv imitom, rom kriminalizaciis 

procesisas ar xdeba im samomavlo Sedegebze msjeloba, rac 

qmedebis kriminalizacias SeiZleba mohyves, adamianis 

uflebebis seriozuli Selaxvidan dawyebuli, xarjebiT 

damTavrebuli. saxelmwifos msgavsi upasuxismgeblo 

qmedebis gamo ki, saxezea `sisxlis samarTlis inflacia~52 anu 

gaufasureba. marTlac, Tu saxelmwifo qmedebis akrZalvis 

pirvelad saSualebad kriminalizacias iyenebs, maSin igi 

sisxlis samarTlis mniSvnelobas akninebs imiT, rom igi 

ultima ratio-s princips ewinaaRmdegeba da ugulebelyofs im 

faqts, rom qmedebis mosawesrigeblad saxelmwifos gaaCnia 

sxva, rogorc formaluri, ise araformaluri meqanizmebi.  

 

                                                           
51 Gardocki L., Das Problem des Umfangs der Straflarkeit in der polnischen 

Gesetzgebung, Rechtsprechung und Strafrechtslehre, in Ltiderssen et al. eds., 

Modernes Strafrecht und Ultima-Ratioprinzip, 1990, 17.  
52 Jareborg N., Criminalization as Last Resort (Ultima Ratio), Ohio State Journal of 

Criminal Law, Vol. 2, 524. 
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4.1. piris ufleba mis winaaRmdeg sasjelis  

gamoyenebis akrZalvis Sesaxeb 

 

profesor qeTevan mWedliSvili-hedrixis mixedviT: 

`kriminalizacia kanonmdeblis mier qmedebis sisxlissa-

marTlebrivi akrZalvaa, rodesac kanonmdebeli qmedebis 

Semadgenlobas sisxlis samarTlis kodeqsis kerZo nawilSi 

aTavsebs da mas Sesabamis sajels ukavSirebs~.53 aqedan 

gamomdinare, kriminalizacia da sasjeli pirdapir kavSirSia 

erTmaneTTan. Tavis mxriv, sasjelis gamkicxavi Tvisebis 

socialuri mniSvnelobidan da adamianis uflebebis 

seriozuli SemzRudavi Tvisebidan gamomdinare, yvela 

adamians aqvs ufleba, mis winaaRmdeg sasjeli ar iqnes 

gamoyenebuli.54 praqtikulad es niSnavs imas, rom kriminali-

zaciis gadawyvetileba miCneul unda iqnes saxelmwifos sxva 

kanonSemoqmedebiTi saqmianobisagan gansxvavebul meqa-

nizmad. sasjelis gamkicxavi Tvisebisa da uflebebis 

SezRudvis elementi imasac niSnavs, rom seriozuli 

gamamarTlebeli mtkicebulebaa saWiro qmedebis mgavsi 

saxiT akrZalvisTvis da mtkicebis tvirTic swored imaze 

gadadis, vinc krZalavs qmedebas, anu saxelmwifoze. rac 

ufro mkacria sasjeli qmedebisaTvis, miT ufro myari 

argumentia saWiro qmedebis akrZalvisTvis. Sesabamisad, Tu 

kriminalizaciis Sedegad akrZaluli qmedebisTvis sasjelis 

saxiT Tavisuflebis aRkveTaa dawesebuli, saxelmwifos 

argumenti qmedebis kriminalizaciis procesis dros unda 

iyos yvelaze myari.55 

 

                                                           
53 mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, 1, 
danaSauli: ZiriTadi sakiTxebi kiTxva-pasuxebiT, Tbilisi, 2014, 19. 
54 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford Universi-

ty Press, 2008, 95-101. 
55 Ashworth A., ‘Should Strict Criminal Liability be Removed from all Imprisonable 

Offences?’, Irish Jurist, 45, 2010, 1.  
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4.2 kriminalizaciis akrZalva maSin,  

rodesac aRniSnuli kontrproduqtiulia 

 

zogadad miRebuli principia, rom saxelmwifom ar unda 

moaxdinos qmedebis kriminalizacia maSin, rodesac qmedebis 

akrZalva savaraudod naklebad efeqturi iqneba da gamo-

iwvevs gacilebiT met socialur zians.56 aRniSnuli 

Sexeduleba ra Tqma unda, absoluturi xasiaTis ar aris. 

bunebrivia, Tu qmedeba Tavisi xasiaTiT gansakuTrebiT 

seriozulia an zianis momtani, maSin misi akrZalva 

simboluri miznebisTvis mainc unda moxdes. am principis 

mTavari arsi mdgomareobs imaSi, rom adamianis 

Tavisuflebis SezRudva qmedebis akrZalviT unda xdebodes 

maSin, Tu akrZalvas ufro meti sargeblis motana SeuZlia, 

vidre zianis, garda gansakuTrebiT mZime da saziano 

SemTxvevebisa. magaliTad, narkotikuli saSualebis 

SeZena/Senaxvis akrZalva iwvevs mraval uaryofiT socialur 

Sedegs, kerZod: warmoSobs e.w. `Sav bazars~; policia am 

qmedebis gamosavlenad xSirad aWarbebs uflebamosilebas da 

xSirad arRvevs adamianis uflebebs; SesaZleblobas aZlevs 

policias ixelmZRvanelos SerCeviTobis prinipiT, swored 

amitom, xSirad xdeba erTi da imave xalxis dakaveba; 

SesaZlebelia gamoiwvios korufcia. Sesabamisad, rodesac 

erT akrZalvas axlavs Tan amdeni uaryofiTi socialuri 

Sedegi, SesaZlebelia imaze fiqri, rom msgavsi akrZalva 

kontrproduqtiulia da swored amitom, saxelmwifom unda 

ifiqros ukve akrZaluli qmedebis dekriminalizaciaze, 

xolo kriminalizaciis procesis etapze ufro detalurad 

unda moxdes akrZalvis `gverdiT movlenebze~ msjeloba. 

 

4.3 kriminalizacia, rogorc ukanaskneli saSualeba 

 

Cezare bekaria, iziarebda ra monteskies naazrevs, 

ambobda: `sasjeli, Tu is ar gamomdinareobs ukiduresi 

                                                           
56 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford Universi-

ty Press, 2008, me-3 Tavi. 
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saWiroebidan, aris tiranuli~.57 aRniSnuli SeiZleba 

Camoyalibdes Semdegnairadac, kriminalizacia, Tu is ar 

gamomdinareobs ukiduresi saWiroebidan, aris adamianis 

uflebebis SemzRudavi. bekaria Tvlida, rom saxelmwifos ra 

Tqma unda SeeZlo danaSaulisaTvis sasjelis gamoyeneba, 

magram mxolod im mizniT, rom amiT sazogadoebis wevrebis 

mxridan, sxvisi keTildReobis `uzurpacia~ ar momxdariyo.58 

swored sxvaTa keTildReobis dacvas ukavSirebda igi 

saxelmwifos mxridan qmedebis akrZalvas, radgan swored 

amiT SeiZleboda gamarTlebuliyo adamianis avtonomiis anu 

Tavisuflebis SezRudva. amas garda, klaus roqsini Tvlida, 

rom kriminalizacia unda yofiliyo, rogorc ukiduresi 

saSualeba da sisxlis samarTali ar iyo erTaderTi 

meqanizmi saxelmwifos xelSi, legitimuri interesebisa da 

Rirebulebebis dasacavad.59 msgavsi pozicia aqvs prof. 

guram naWyebiasac, romelic Tvlis, rom `danaSauli aris 

ukiduresi samarTaldarRveva, xolo, sasjeli saxelmwifo 

iZulebis ukidures zomas warmoadgens~.60 

rogorc ukve aRiniSna, saxelmwifos sisxlis samarTlis 

garda, gaaCnia socialuri kontrolis sxva samarTlebrivi 

meqanizmebi, rogoricaa administraciuli samarTali da 

administraciuli akrZalvebi, aseve, samoqalaqo samarTali, 

romliTac dadgenilia zianis anazRaurebis mTeli rigi 

saSualebebi. amas garda, arsebobs kontrolis sxva 

araformaluri meqanizmebi, rogoricaa morali, socialuri 

`konvencia~ anu sazogadoebaSi kulturulad gabatonebuli 

da miRebuli wesebi da sazogadoebis wevrebis mxridan 

momdinare wnexi. aqedan gamomdinare, aRniSnuliTac aris 

SesaZlebeli raime miuRebeli qmedebis mowesrigeba. 

Sesabamisad, es formaluri da araformaluri meqanizmebi 

                                                           
57 Beccaria C., On Crimes and Punishments and Other Writings., Cambridge Texts 

in the History of Political Thought, ed., Guess R. and Skinner Q., 10. 
58 iqve. 
59 Roxin C., Strafrecht: Allgemeiner Teil I: Grundlagen, Der Aufbau Der Verbre-

chenslehre, 3d ed., 1997, 11–30. 
60 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis sa-
marTlis kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 21. 
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unda iqnes gamoyenebuli pirvel rigSi, rodesac raRac 

qmedebis akrZalvazea saubari da mxolod amis Semdeg aris 

SesaZlebeli kriminalizaciaze fiqri. sxva sityvebiT, 

kriminalizacia yovelTvis unda iyos socialuri politikis 

ukanaskneli saSualeba (ultima ratio of social policy).61 

magram ibadeba kiTxva, rogor unda gadawyvitos 

saxelmwifom, romeli iZulebis meqanizmi/teqnika gamo-

iyenos? am kiTxvaze minimalisturi pasuxi iqneba, rom 

samarTlis yvelaze gamkicxavi da iZulebiTi teqnika 

(kriminalizacia) gamoyenebul unda iqnes adamianis 

interesebis yvelaze seriozuli darRvevis SemTxvevaSi. 

naklebad seriozuli qmedeba, umjobesia mowesrigebul iqnes 

samoqalaqo an adaministraciuli samarTlis meSveobiT.62 am 

midgomas calsaxad utilitaruli fesvebi aqvs, romelsac 

mivyavarT ieremia bentamamde, romelic Tvlida, rom 

garkveuli qcevis dasaregulireblad, pirvel rigSi unda 

Sefasebuliyo naklebad SemzRudavi saSulebebi, rogoricaa 

samoqalaqo pasuxismgebloba da mxolod amis Semdeg  

gamxdariyo SesaZlebeli ufro mkacris gamoyeneba.63 

yovelive zemoaRniSnulidan gamomdinare, Sejamebis 

saxiT unda iTqvas, rom kriminalizacia, rogorc ukanaskne-

li saSualeba, gulisxmobs imas, rom sisxlis samarTlis 

gamoyeneba dayvanil iqnes minimumamde. ra Tqma unda, 

aRniSnuli ar niSnavs mis absolutur minimumamde dayvanas, 

magram radgan igi adamianis pirad avtonomias sagrZnoblad 

zRudavs, saxelmwifo darwmunebuli unda iyos  aucileblo-

baSi. im SemTxvevaSic ki, Tu kriminalizaciis Teoriulad 

kriminalizacia gamarTlebuli Cans, aRniSnuli gadawyve-

tileba ar unda iqnes miRebuli kriminalizaciis Sedegebis 

gauTvaliswineblad, unda moxdes misi efeqturobis, 

                                                           
61 Jareborg N., Criminalization as Last Resort (Ultima Ratio), Ohio State Journal of 

Criminal Law, Vol. 2, 524. 
62 Ashworth A., ‘Is the Criminal Law a Lost Cause?’, 116 LQR, 2000, 225. 
63Bentham J., An Introduction to the Principles of Morals and Legislation, 1789, 

ch.13, 

<http://www.earlymoderntexts.com/assets/pdfs/bentham1780.pdf> [12.05.2016]. 
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gverdiTi movlenebis Sefaseba da imis gaanalizeba, xom ar 

aris SesaZlebeli arsebuli problemis kontrolis sxva 

formiT mowesrigeba. 

miuxedavad amisa, rCeba erTi umTavresi pasuxgaucemeli 

kiTxva: rogor unda gadawydes is sakiTxi, Tu romeli qmedeba 

unda aikrZalos an romeli qmedebis akrZalva aris 

gamarTlebuli? am kiTxvaze pasuxis gacema mniSvnelovania 

imisaTvis, rom dadgindes aris Tu ara kriminalizacia 

moralurad gamarTlebuli. swored amitom, Semdeg TavSi 

mimoxilul iqneba kriminologiur literaturaSi da 

sisxlis samarTlis filosofiaSi gavrcelebuli ramdenime 

procedura, romelic aRwers kriminalizaciis process da 

iZleva pasuxs am naSromis centralur kiTxvaze.  

 

5. gamarTlebulia Tu ara kriminalizacia moralurad? 

 

winamdebare TavSi saubari iqneba ramdenime poziciaze, 

romelmac unda gadawvitos Semdegi sakiTxi: gamarTlebulia 

Tu ara kriminalizacia moralurad. sxva sityvebiT, 

mocemuli Tavi daeTmoba imis analizs, rogor unda moiZios 

kanonmdebelma gamamarTlebeli argumentebi qmedebis 

kriminalizaciisaTvis. aq msjeloba ar moxdeba konkretul 

qmedebebze da saubari iqneba mxolod gadawyvetilebis 

miRebis procesze, romelic kanonmdebels unda aZlevdes 

safuZvlian mtkicebulebas imisaTvis, rom moralurad 

gamarTlebuli kriminalizacia moaxdinos. 

miuxedavad am gadawyvetilebis procesis didi mniSvne-

lobisa, sisxlis samarTlis filosofosebisa da kriminolo-

gebis mxridan, masze naklebadaa yuradReba gamaxvilebuli. 

rogorc husaki uTiTebs: `gasakvirad mwiria detaluri 

Sexedulebebi im sakiTxze, Tu ra pirobebs unda 

akmayofilebdes qmedeba kriminalizaciamde. specialistebi 

cdiloben am problemis Tavidan aridebas an Tvlian, rom 

sakmaod rTuli sakiTxia gadasawyvetad da ar uRrmavdebian 



uSangi baxtaZe 

252 

mas~.64 Sedegad, ar arsebobs kriminalizaciis myari Teoria, 

romelsac savalalo gavlena aqvs praqtikaSi. 

 

5.1 dabalanseba, rogorc gadawyvetilebis miRebis procesi, 

moralurad gamarTlebuli kriminalizaciisaTvis 

 

yoveldRiur cxovrebaSi adamianebis umetesobas uwevs 

gadawyvetilebebis miReba, romlebic jdeba dabalansebis 

metaforaSi. rodesac adamians uwevs gadawyvetilebis 

miReba, gaakeTos Tu ara garkveuli ram, igi erTveba 

dabalansebis procesSi, afasebs qmedebis dadebiTY da 

uaryofiT mxareebs da romel mxaresac ufro meti da misTvis 

sasargeblo argumentebia, moiqceva ise. dabalansebis 

procesi sakmaod kargad aris cnobili sakuTriv 

kriminologiur TeoriebSic, radgan minimum erTi-erTi 

maTgani _ `racionaluri arCevanis Teoria~, Camoyalibe-

buli kriminologebis, derek korniSisa da ronald klarkis 

mier, swored damnaSavis mier gadawyvetilebis miRebis 

process swavlobs. am Teoriis mTavari hipoTeza aris is, rom 

damnaSaveebi danaSaulebrivi qmedebis CadeniT cdiloben 

garkveuli sargebeli naxon. Sesabamisad, qmedebis Cadenamde 

isini erTvebian racionaluri dabalansebis procesSi, Tu 

maT mier qmedebis Cadenas eqneba ufro meti sargebeli vidre 

ziani, maSin isini Caidenen danaSauls, xolo sawinaaRmdego 

SemTxvevaSi, didi albaTobiT Seikaveben Tavs.65 

dabalansebis metaforuli procesis arsis srulad 

Sesacnobad warmovidginoT saswori. am procesSi kriminali-

zaciis gasamarTlebeli argumentebi Tavsdeba sasworis erT 

TefSze, xolo sawinaaRmdego _ meore TefSze. Semdeg xdeba 

sasworis Semowmeba da is argumentebi, romlebic ufro 

                                                           
64 Husak D., Philosophy of Criminal Law, Totowa: Rowman and Littlefield, 1987, p. 

225. 
65 Cornish D., Clarke R., Modeling Offenders’ Decisions in Tonry M. and Morris N., 

eds., Crime and Justice – Vol. 6, Chicago University Press, 1985, 1. 
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woniania, gadawyvets kriminalizaciis beds, anu moxdes Tu 

ara kriminalizacia.66 

kriminalizaciis momxre da sawinaaRmdego argumentebis 

dabalansebis Taobaze kargad aris cnobili kontinenturi 

samarTlis qveynebisaTvis, romlebic aRniSnuls moixseni-

eben principad, wesad da amis mixedviT axdenen kriminali-

zacias.67 magram dabalanseba, rogorc principi, sakmaod 

problemuria imis gamo, rom igi saerTod ar aris principi. 

dabalanseba aris teqnika, gadawyvetilebis miRebis procesi 

da ara principi. `principi~ moiTxovs garkveul struq-

turasa da ierarqias. dabalansebis process ki arcerTi 

maTgani ar gaaCnia. es aris martivi procesi, romlis drosac 

masSi CarTuli Sesabamisi pirebi, kriminalizaciis 

sawinaaRmdego da sasargeblo argumentebs afaseben da 

romelic ufro woniani aRmoCndeba, imis mixedviT 

gadawyveten kriminalizaciis sakiTxs. garda imisa, rom 

dabalansebis procesi, principi saerTod ar aris da misi 

praqtikaSi gamoyeneba sakmaod qaoturia, mas gaaCnia mTeli 

rigi uaryofiTi elementebic da swored maTi kritikuli 

Sefaseba moxdeba am paragrafis darCenil nawilSi. 

 

5.1.1 arguments ar gaaCnia obieqturi wona 

 

rogorc aRiniSna, dabalansebis procesiT kriminali-

zaciis sakiTxis gadawyvetisas fasdeba argumentebi da 

romelic ufro woniani aRmoCndeba, iseTive iqneba Sedegi. 

magram aq problemuria is, rom argumentebs obieqturi wona 

                                                           
66 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, 

Kluwer Academics Publishers, 1994, 33. 
67 magaliTad, fineTis iusticiis saministros mier dabalanseba mox-
seniebulia, rogorc principi maT mier SemuSavebul memorandumSi 
(On Criminal Policy and Criminal Legislation’, 1999). fineTi aris is 
iSviaTi kontinenturi samarTlis qveyana, romelsac aqvs Teoriuli 
da praqtikuli interesi am sakiTxisadmi da mTeli rigi kvlevebic 
aqvT aRniSnul sakiTxze. am qveyanaSi kriminalizaciamde, xSiria 
sazogadoebrivi debatebi. aRniSnuli sakiTxisadmi interesi da-
fiqsirebulia SvedeTSic. ix. Persak N., Criminalsing Harmful Conduct: The 

Harm Principle, its Limits and Continental Counterparts, Springer, 2007, ch. III. 
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ar gaaCniaT. dabalansebisas mxolod metaforulad aris 

saubari imaze, rom erTi argumenti ufro woniania vidre 

meore. Sesabamisad, uSedegoa am procesSi imis garkveva, 

obieqturad ramdens iwonis konkretuli argumenti. es, rom 

qimia iyos maSin sxva sakiTxi iqneboda, radgan qimiur 

nivTierebas gaaCnia obieqturi wona, magram arguments _ 

ara.68 amave procesSi, argumentisaTvis xdeba mxolod 

pirobiTi wonis miniWeba, romelic araTu obieqturi, aramed 

swored subieqturia da is, rac am procesSi CarTuli erTi 

adamianisaTvis SeiZleba iyos ufro woniani argumenti, 

sxvisTvis igi ufro naklebad gasaziarebeli SeiZleba 

aRmoCndes. Sesabamisad, procesSi, romelSic didi doziT 

aris subieqtivizmi, is vercerT SemTxvevaSi  iqneba 

obieqturi da aseTi donis sakiTxis gadasawyvetad misi 

gamoyeneba problemuria. 

amas garda, aRsaniSnavia isic, rom dabalanseba aris 

martivi procesi, romlis mizania, gadawvitos konkretuli 

qmedebis kriminalizaciis sakiTxi, anu unda aikrZalos Tu 

ara qmedeba. magaliTad, gadawyda, rom ar unda moxdes 

qmedebis kriminalizacia, amis Semdeg rCeba mTeli rigi iseTi 

sakiTxebisa, romelze pasuxic Zalian mniSvnelovania. 

kerZod, im mizezebis garkveva, Tu ratom ar moxda 

kriminalizacia, imitom, rom sxva ufro efeqturi saSualeba 

arsebobda? imitom, rom aRsruleba iyo Zneli? saxelmwifos 

ar hqonda moraluri ufleba Careoda, Tu sxva ra mizezi 

iyo? dabalansebis martivi procesi ki aseT siRrmeebSi ver 

Sedis. 

 

5.1.2 araTanazomieri wonebi 

 

dabalanseba erTsafexuriani proceduraa da mas Semdeg, 

rac TiToeul arguments pirobiTi wona mieniWeba, qmedebis 

akrZalvis gamarTlebis sakiTxic gadawyvetilia. magram 

rogor unda moxdes wonebis gamoTvla, magaliTad, ramdenad 

                                                           
68 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and 

Continental Counterparts, Springer, 2007, 10. 
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woniania argumenti, rom qmedebis Sedegad adamianebs 

SesaZloa miadgeT ziani? ramdenad woniania argumenti, rom 

qmedeba amoraluria? ramdenad woniania argumenti, rom Tu 

adamianebi akrZalvas daemorCilebian, isini TavianT Tavs 

naklebad avneben? ramdenad woniania argumenti, rom 

akrZalvis praqtikaSi aRsruleba sakmaod rTuli iqneba? da 

a.S. amas garda, dabalansebis dros wonebi unda mieniWos 

saxelmwifos moralur rols calkeuli qmedebis 

akrZalvisas, Tavisuflebis prezumfcias, individualuri 

uflebebis Rirebulebas, policiisa da moqalaqeebis qcevas 

da sxv. rogorc aRiniSna, marTalia adamianebs yoveldRiur 

cxovrebaSi uwevT dabalansebis procesSi monawileoba, 

magram aRniSnuli gansxvavdeba kriminalizaciis procesSi 

dabalansebisgan da es ukanaskneli imuSavebs mxolod im 

SemTxvevaSi, Tu SesaZlebeli iqneba wonebis miniWeba 

sxvadasxva erTmaneTisgan gansxvavebuli mosazrebebi-

saTvis.69 

 

5.1.3 wonebis miniWebisas gansakuTrebuli  

sizustis saWiroeba 

  

rogorc gairkva, dabalansebis procesSi yuradReba unda 

mieqces mTel rig gansxvavebul mosazrebebs, romelTa 

zusti CamonaTvali winaswar dadgenili ar aris da verc 

iqneba. amis sawinaaRmdegod, maTi codna da wonebis 

sizustiT miniWeba aucilebelia. dabalansebis dros 

TiToeuli argumentis mcired wonasac ki mniSvneloba aqvs 

da SeiZleba gadawyvitos sakiTxi dadebiTad an uaryofiTad. 

magaliTad, Tu qmedebis kriminalizaciis argumentacias aqvs 

koeficienti 10 da mis sawinaaRmdego argumentacias 10.4, 

maSin qmedebis akrZalva ar aris gamarTlebuli. magram Tu 

Tavidanve iarsebebs daTqma, rom dabalansebis procesSi 

gaimarjvebs is argumenti, romelsac minimum 0.5 meaTediT 

meti wona eqneba, maSin gamodis, rom imave SemTxvevaSi unda 

                                                           
69 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, 

Kluwer Academics Publishers, 1994, 25. 
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moxdes qmedebis kriminalizacia. Sesabamisad, gamodis, rom 

aramarto wonebis miniWeba unda moxdes argumentebisaTvis, 

aramed aRniSnuli unda moxdes gansakuTrebuli sizustiT, 

radgan TiToeul wonas SeiZleba gadamwyveti mniSvneloba 

hqondes am procesSi da, Sesabamisad, magaliTad, iseTma 

mcire maCvenebelma rogoricaa 0.1 SeiZleba gadawyvitos, 

qmedebis akrZalvisa da adamianis Tavisuflebis sakiTxi. 

swored amitom, TiToeuli gansxvavebuli poziciisaTvis 

zusti wonis gamoTvla sasicocxlod mniSvnelovania 

dabalansebis procesisaTvis.70 

dabalansebis, rogorc gadawyvetilebis miRebis 

Sesajameblad SeiZleba iTqvas, rom pirveli, ucnobia rogor 

unda dadgindes arsebuli mosazrebebis obieqturi wonebi. 

meore, argumentebi kriminalizaciis sasargeblod da 

sawinaaRmdegod mravalgvaria da TiToeuls SeiZleba 

gansxvavebuli buneba hqondes, swored amitom, maTi brmad 

Sedareba obieqtur suraTs ar iZleva. es ukanaskneli ki 

warmoSobs mesame problemas, kerZod wonebis gansakuTre-

buli sizustiT miniWebis saWiroebisa da misi SeuZleblobis 

problemas. aqedan gamomdinare, SesaZlebelia daskvnis 

gakeTeba, rom erTi mxriv, saxelmwifos mxridan kriminali-

zaciis sakiTxis gadawyveta garkveuli gadawyvetilebis 

miRebis procesis Tanaxmad pozitiuri nabijia, radgan 

aqedan dgindeba saxelmwifos miswrafeba garkveul 

CarCoebSi moaqcios es rTuli procesi da amiT qmedebis 

akrZalvis moralurad gamamarTlebeli safuZveli Seiqmnas, 

magram meore mxriv, dabalansebis procesis aRweram cxadhyo 

misi naklovanebebi. Sesabamisad, aucilebelia sxva iseTi 

procesebis kvleva, romelsac struqturizebuli saxe 

eqneba. aRniSnulis misaRwevad, Semdeg TavSi mokled iqneba 

mimoxiluli im qmedebaTa topografia, romelic SeiZleba 

kriminalizacias daeqvemdebaros. 

 

                                                           
70 iqve. 
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5.2 kriminalizacias daqvemdebarebul  

qmedebaTa identifikaciis sakiTxisaTvis 

 

Tanamedrove perdioSi kriminalizaciis procesze 

gacxovelebul kamaTsa da azrTa sxvadasxvaobas safuZveli 

Cauyara jon stiuart milis naSromma _ `Tavisuflebis 

Sesaxeb~. Sesabamisad, kriminalizacias daqvemdebarebul 

qmedebaTa identifikaciaze saubrisas, swored milis 

naSromis garkveuli nawilebis detaluri analizia saWiro, 

radgan maTi mimoxilvis garSe winamdebare kvlevis mTavari 

mizani miRweuli ver iqneba. rodesac paragrafis saTaurSi 

naTqvamia `kriminalizacias daqvemdebarebul qmedebaTa...~, 

aq igulisxmeba ara romelime konkretuli qmedeba, romelic 

kriminalizebul unda iqnes, aramed garkveuli kate-

goriebi/sferoebi, romelSic SeiZleba moviazroT adamianis 

esa Tu is qmedeba. 

sanam uSualod milis mier Camoyalibebul qmedebaTa 

kategoriebze moxdeba yuradRebis gamaxvileba, manamde 

aucilebelia mkiTxvelisaTvis moxdes `Tavisuflebis Se-

saxeb~-is yvelaze mniSvnelovani debulebis Sexseneba, 

romelic zustad Seexeba kriminalizaciis process da ramac 

safuZveli daudo zianis princips: 

`am narkvevis mizania erTi Zalian martivi principis 

dacva, romelic unda iyos individis mimarT sazogadoebis 

iZulebisa da kontrolis gamoyenebis sayovelTao 

saxelmZRvanelo – imisgan damoukideblad, amisTvis fizi-

kuri Zala gamoiyeneba samarTlebrivi sasjelis formiT, Tu 

sazogadoebrivi azris moraluri iZuleba. es principi 

aseTia: erTaderTi mizani, ris misaRwevadac gamarTlebulia 

sazogadoebis individualuri Tu koleqtiuri Careva misi 

nebismieri wevris qmedebis TavisuflebaSi, aris Tavdacva. 

da erTaderTi mizani, romelic gaamarTlebda Zalis 

gamoyenebas civilizebuli sazogadoebis romelime wevrze 
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misi nebis sawinaaRmdegod, aris sxvebisTvis zianis miyenebis 

aRkveTa~.71 

radgan zemoT moxda zianis principis xseneba, aq unda 

dazustdes ori ram: pirveli, milis mier wamoyenebuli 

pozicia vrceldeba mxolod srulwlovan adamianebze da 

meore, zianis principSi moiazreba ara marto is qmedebebi, 

romelic zians ayenebs sxvebs, aramed isinic, romelic qmnis 

zianis realur safrTxes.72 

milis am namuSevris (`Tavisuflebis Sesaxeb~) mTavari 

mizania, zianis principis dacva. magram ra mizani aqvs, 

sakuTriv zianis princips? aRniSnuli principis mTavari 

mizania, Camoayalibos im qmedebaTa moqmedebis sfero, 

romelSic monawileoba Tavad srulwlovani individis 

gadasawyvetia da masSi Careva saxelmwifos an sxva 

individebis mxridan moralurad gaumarTlebeli iqneba. am 

moqmedebis sferos SeiZleba ewodos – individualuri 

Tavisuflebis sfero. milis mixedviT es sfero moicavs: 

`cnobierebis Sinagan samyaros da moiTxovs sindisis 

Tavisuflebas yvelaze farTo azriT: azrovnebisa da 

grZnobebis Tavisuflebas~73 (maT Soris am yvelafris gamo-

xatvis Tavisuflebas). amasTan, es sfero moiTxovs 

`gemovnebisa da saqmianobis Tavisuflebas, sakuTari 

cxovrebis gegmis sakuTari xasiaTis mixedviT Sedgenis 

Tavisuflebas, Tavisuflebas _ gavakeToT, rac gvinda da 

avitanoT misi SesaZlo Sedegebi ise, rom xeli ar SegviSalon 

sxva moqalaqeebma, Tundac isini fiqrobdnen, rom Cveni qceva 

suleluri, garyvnili an arasworia, gamonaklisia Tu Cveni 

qceviT ziani adgebaT maT~.74  

Sesabamisad, milis naazrevidan gamomdinare, SesaZle-

belia daskvnis gakeTeba, rom srulwlovan adamianTa 

garkveuli qmedebani jdeba individualuri Tavisuflebis 

sferoSi, anu es sfero warmoadgens calkeul moqmedebaTa 

                                                           
71 Mill J. S., On Liberty, London: Parker, 1859, 14. 
72 iqve, 100. 
73 iqve, 16. 
74 iqve. 
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erTobliobas. amave sferoSi Sesuli qmedebani, milis 

msjelobidan gamomdinare, zians ar ayenebs sxvebs, 

winaaRmdeg SemTxvevaSi igi am sferos iurisdiqciidan gadis. 

da swored iqidan gamomdinare, rom es qmedebani arc zians ar 

ayenebs da arc zianis safrTxes ar uqmnis sxvebs, es imas 

niSnavs, rom maTSi Carevis ufleba ar aqvs arc saxelmwifos 

da arc sxva individebs da am sferos dacva saxelmwifos 

valdebulebaa. 

 

5.2.1. qmedebaTa identifikacia 

 

rogorc vnaxeT yvela adamians aqvs individualuri 

Tavisuflebis sfero, romelSic Carevisagan Tavis Sekaveba 

yvelas moeTxoveba. Sesabamisad, am sferos paralelurad 

arsebobs iseTi sfero, romelSi Carevis ufleba unda 

hqondes sazogadoebas/saxelmwifos. sxva sityvebiT, 

arsebobs qmedebaTa erToblioba, romlebic individualuri 

Tavisuflebis sferoSi eqceva da arsebobs qmedebaTa 

erToblioba, romelic sazogadoebis iurisdiqciis qveS 

eqceva. aqedan gamomdinare, sakmaod martivad SeiZleba 

sakiTxis gadawyveta _ is qmedebebi, romlebic jdeba 

sazogadoebis iurisdiqciis sferoSi, unda daeqvemdebaros 

kriminalizacias, magram aseTi martivi diqotomia 

sazogadoebasa da individs Soris, arc ise martivia da 

zustad ar asaxavs milis naazrevs. Tu kargad moxdeba misi 

zianis principis analizi (SemoTavazebulia zemoT), 

gamoCndeba, rom im qmedebebis nawilis mimarT, romelic 

jdeba sazogadoebis iurisdiqciis qveS, SesaZlebelia 

gamoyenebul iqnes fizikuri Zala75 samarTlebrivi sasjelis 

formiT (SemdegSi fizikuri Zala), xolo, nawilis mimarT 

sazogadoebrivi azris moraluri iZuleba. ra sxvaobaa am 

ors Soris, mili zustad ar ganmartavs, magram SesaZlebelia 

                                                           
75 mili, saxelmwifos mier fizikuri Zalis gamoyenebaSi gulisxmob-
da saxelmwifos mxridan qmedebis akrZalvis Semdeg, am akrZaluli 
qmedebisTvis samarTlebriv sasjelis dawesebas an sazgoadoebriv 
gakicxvas. 
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garkveuli daskvnebis gakeTeba, kerZod: `sxvebisaTvis ziani 

momtani qmedebis Cadena aris prima facie SemTxveva, roca 

Camdeni unda daisajos kanoniT, an Tu samarTlebrivi 

sasjelis gamoyeneba usafrTxo ar aris, sazogadoebrivi 

gakicxviT~.76 

am Canaweridan gamomdinare, mili Tvlis, rom fizikuri 

Zalis gamoyeneba saxelmwifos an sxva individebis mier 

dasaSvebia mxolod im qmedebaTa nawilisaTvis, romelic 

jdeba sazogadoebis iurisdiqciis qveS. aqedan gamomdinare, 

SeiZleba daskvnis gamotana, rom qmedebis moxvedra 

sazogadoebis iurisdiqciis qveS aris aucilebeli, magram 

arasakmarisi winapiroba qmedebisaTvis fizikuri Zalis 

gamosayeneblad. 

qmedebaTa identifikaciis Semdeg, zemoTnaxsenebi 

martivi topografia SeiZleba Camoyalibdes Semdegnairad: 

arsebobs individualuri Tavisuflebis sfero da arsebobs 

sazogadoebis iurisdiqciis sfero. am ukanasknel sferoSi 

Semavali qmedebebis mimarT SeiZleba gamoyenebul iqnes 

fizikuri Zala samarTlebrivi kanonis formiT, xolo 

nawilis mimarT ki _ sazogadoebrivi azris moraluri 

iZuleba. 

 

5.2.3 aris Tu ara identificirebul  

qmedebaTa sferoebi amomwuravi? 

 

milis naSromze dayrdnobiT, wina paragrafebSi identi-

ficirebul iqna kriminalizacias daqvemdebarebul qmede-

baTa topografia. magram sainteresoa, xom ar Seicavs 

xsenebuli topografia garkveul Secdomebs? swored 

aRniSnulis analizs daeTmoba winamdebare qveTavi. 

pirvel rigSi, albaT aragonivruli iqneba imis mtkiceba, 

rom is qmedebebi, rolmebic eqvemdebarebian fizikuri Zalis 

gamoyenebas samarTlebrivi kanonis formiT, amavdroulad 

ar arian dasagmobi sazogadoebrivi azris moraluri 

                                                           
76 Mill J. S., On Liberty, London: Parker, 1859, 14. 
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iZulebiT. Sesabamisad, unda vivaraudoT, rom fizikuri Zala 

warmoadgens sazogadoebrivi azris moraluri iZulebis erT 

did qvekategorias. 

meore, milis mixedviT, qmedeba, romelic jdeba sazo-

gadoebis iurisdiqciis qveS, unda aikrZalos an fizikuri 

Zalis gamoyenebiT (iqneba es samarTlebrivi kanonis 

SemoRebiT, kriminalizaciiT, Tu sazogadoebrivi gakicxviT) 

an sazogadoebrivi azris moraluri iZulebiT. maSin ibadeba 

kiTxva, SesaZlebelia Tu ara arsebobdes qmedebebi, romelic 

marTalia Tavsdeba sazogadoebrivi iurisdiqciis qveS, 

magram miuxedavad amisa, misi akrZalva ar iqneboda 

mizanSewonili, arc fizikuri iZulebiT (magaliTad, 

kriminalizaciiT) da arc sazogadoebrivi azris moraluri 

iZulebiT (magaliTad, konkretuli mimarTulebiT saganmana-

Tleblo kampaniis dawyebiT)? aRniSnul kiTxvas dadebiTi 

pasuxi unda gaeces. is faqti, rom qmedeba Tavsdeba 

sazogadoebis iurisdiqciis qveS, avtomaturad ar niSnavs, 

rom igi udna aikrZalos. 

da bolos, sainteresoa, aris Tu ara individualuri 

Tavisuflebis sfero da sazogadoebis iurisdiqciis sfero 

urTierTgamomricxavi da amavdroulad amomwuravi? jdeba 

Tu ara srulwlovani adamianis yvela qmedeba romelime am 

sferoSi? mili aRniSnul kiTxvaze ar iZleva zust pasuxs. 

aqac unda iTqvas, rom ar unda gamoiricxos imis 

SesaZlebloba, rom qmedeba arcerT aRniSnul sferoSi ar 

Sediodes da maT Soris arsebul sivrceSi arsebobdes 

ganyenebulad. da Tu aRniSnuli simarTles Seesabameba, maSin 

milis mier identificirebul qmedebaTa topografia unda 

Camoyalibdes Semdegnairad: 

Tu sruwlovani adamianis qmedeba zians ar ayenebs aravis 

sakuTari Tavis garda, maSin aRniSnuli qmedeba eqceva 

individualuri Tavisuflebis sferoSi da misi akrZalva 

dauSvebelia. Tu qmedeba ar jdeba am ukanasknel sferoSi, 

maSin kargi argumentia saWiro imisaTvis, rom igi 

sazogadoebis iurisdiqciis sferoSi aRmoCndes, winaaRmdeg 

SemTxvevaSi igi iqneba im SualedSi, rac arsebobs am or 
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sferos Soris. Tu qmedeba jdeba sazogadoebis iurisdiqciis 

sferoSi, maSin unda dadgindes, rom igi mxolod am sferoSi 

jdeba da misi akrZalva ar aris saWiro, andac igi unda 

aikrZalos sazogadoebrivi azris moraluri iZulebiT an 

fizikuri Zalis gamoiyenebiT.  

 

5.2.4 identificirebul sferoTa problemuri mxareebi 

 

milis mier Camoyalibebul qmedebaTa topografias hyavs 

Tavisi mowinaaRmdegeebic. magaliTad, samarTlebrivi 

paternalizmis77 momxreebi, aseve, samarTlebrivi 

moralizmis78 momxreebi. swored amitom, saintereso iqneba, 

zemoT Camoyalibebuli topografiis misadageba am or 

mimdinareobasTan. 

rogorc iTqva, arsebobs qmedebaTa erToblioba, 

romelic jdeba individuluri Tavisuflebis sferoSi da 

maTSi Carevis ufleba aravis aqvs. aRniSnulis arsebobas ar 

ewinaaRmdegebian, arc paternalistebi da arc moralistebi, 

magram paternalistebi Tvlian, rom yvela qmedeba, romelic 

zians ayenebs sakuTriv qmedebis Camdens, ar jdeba 

individualuri Tavisuflebis sferoSi, xolo, moralistebi 

Tvlian, rom zogierTi qmedeba, romelic amoraluria, ar 

jdeba amave sferoSi.79 

                                                           
77 filosofos joel feinbergis mixedviT, samarTlebrivi pater-
nalizmis principi amarTlebs saxelmwifos Carevas individis saqmi-
anobaSi sakuTari TavisaTvis zianis miyenebis aRsakveTad an 
yvelaze ukidures SemTxvevaSi, maTive nebis sawinaaRmdegod am-
arTlebs saxelmwifosagan miTiTebas ra aris kargi da cudi. ix. 
Feinberg J., Legal Paternalism, Canadian Journal of Philosohphy, Vol 1, Number 1, 

1971, 1. 
78 samarTlebrivi moralizmi aris iurisprudenciis Teoria da sa-
marTlis filosofia, romlis mixedviTac kanoni SeiZleba gam-
oyenebul iqnes adamianTa im qmedebebis asakrZalad, romelic 
sazogadoebis koleqtiuri gadawyvetilebiT amoraluria. ix. Inter-

net Encyclopedia of Philosophy. <http://www.iep.utm.edu/law-phil/#SSH2a.i> 

[15.05.2016] 
79 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal 

Law New York: Oxford University Press, 1984, 26. 
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amas garda, paternalistebi da moralistebi eTanxmebian 

mils imaSic, rom arsebobs qmedebaTa sfero, romelic 

ganekuTneba sazogadoebis iurisdiqcias, magram Tvlian, rom 

am sferoSi kidev ufro meti qmedeba Sedis, vidre es mils 

hgonia. magaliTad, sakuTari TavisTvis zianis miyeneba 

(paternalistebi), sxva amoraluri qmdebebi (moralistebi). 

amasTan, aRniSnuli ideologiis momxreebi iziareben imasac, 

rom qmedebebis mimarT, romlebic Sedis sazogadoebrivi 

iurisdiqciis sferoSi, SeiZleba gamoyenebul iqnes 

fizikuri Zala an SeiZleba daeqvemdebaros sazogadoebrivi 

azris moralur iZulebas.80 magaliTad, sxvebis motyueba, 

ficis gatexva, sxvisi saidumlos gamoaSkaraveba zians 

ayenebs sxvebs da SeiZleba maTi interesebis seriozuli 

Selaxvac gamoiwvios. zog SemTxvevaSi, TaRliToba an 

xelSekrulebis darRveva saTanadod aris akrZaluli 

fizikuri Zalis gamoyenebiT, magram zog SemTxvevaSi, arc 

ikrZaleba. marTlac aradamajerebeli iqneba yvela 

SemTxvevaSi imis mtkiceba, rom sxvebis motyueba, ficis 

gatexva an saidumlos gamJRavneba unda ikrZalebodes 

fizikuri Zalis gamoyenebiT. miuxedavad amisa, marTebulia 

ufrosi Taobis mxridan, umcrosi TaobisaTvis imis swavleba, 

rom tyuilis Tqma an ficis gatexva dasagmobi saqcielia. aq 

mniSvnelovania imis gamokveTa, rom aRniSnuli eqceva 

sazogadoebis iurisdiqciis qveS da am qmedebebis mimarT 

SeiZleba gamoyenebul iqnes fizikuri Zala. sxva sityvebiT, 

sxvebisaTvis zianis miyeneba zog SemTxvevaSi unda 

aikrZalos, xolo zog SemTxvevaSi _ ara. 

aqve isic unda aRiniSnos, rom Tu advilia im qmedebaTa 

identificireba, romelic sazogadoebis iurisdiqciis qveS 

jdeba, magram maTze ar unda iqnes gamoyenebuli fizikuri 

Zala, maSin sakmaod rTulia im qmedebaTa identificireba, 

romelic mxolod sazogadoebis iurisdiqciis qveS jdeba, 

ise, rom maTze sazogadoebrivi azris moraluri iZulebis 

gamoyenebac ar iqneba gonivruli. filosofosi jonaTan 

SonSeki fiqrobs, rom aq SeiZleba moviazroT magaliTad, 

                                                           
80 iqve, 27. 
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zoofilia, magram esec sadavo sakiTxia. swored aq iCens Tavs 

is ZiriTadi problema, rac wina paragrafebSi ganxilul 

topografias gaaCnia, ucnobia zustad romeli qmedebebi 

unda Sediodes sazogadoebrivi iurisdiqciis qveS da 

romeli ara. metic, sadaoa is sakiTxic, marto milis mier 

identificirebuli ori ZiriTadi sfero arsebobs 

(sazogadoebrivi iurisdiqciis) da yvela qmedeba am 

sferoebSi jdeba, Tu arsebobs kidev maT Soris ganyenebuli 

sfero, rogorc es wina paragrafSi aRiniSna. 

Sesabamisad, milis mixedviT, rodesac saqme midgeba 

romelime qmedebis akrZalvaze, kanonmdebelma, pirvel rigSi 

unda gaarkvios, es qmedeba eqceva Tu ara individualuri 

Tavisuflebis sferoSi. da Tu ar jdeba, maSin gasarkvevia 

sad Tavsdeba. im SemTxvevaSi, Tu milis mier Camoyalibebuli 

sferoebi amomwuravia, gamodis, rom Tu qmedeba ar jdeba 

individualuri Tavisuflebis sferoSi, maSin igi unda 

ganTavsdes sazogadoebrivi iurisdiqciis sferoSi. 

aRniSnuli ki, mxolod im SemTxvevaSi iqneba marTebuli, Tu 

swori iqneboda milis topografia, magram, rogorc aRiniSna, 

es ukanaskneli Seicavs mTel rig uzustobebs.  

 

5.2.5 mokle analizi 

 

am paragrafis Sesajameblad unda iTqvas Semdegi: milis 

naSromis _ `Tavisuflebis  Sesaxeb~-is detaluri analizi 

cxadhyofs, rom Tu kompetenturi sruwlovani adamianis 

qmdeba ar ayenebs zians aravis an vnebs mxolod sakuTar Tavs 

(aseve imaTac vinc informirebuli Tanxmoba ganacxada am 

qmedebaze), maSin saxelmwifo ar unda Caerios am qmedebaSi, 

radgan igi xvdeba individualuri Tavisuflebis sferoSi. 

qmedebebi, romelic zians ayenebs sxvebs an uqmnis zianis 

realur safrTxes, eqceva sazogadoebrivi iurisdiqciis 

qveS, romlebzec Tavis mxriv, saxelmwifo an arafers ar 

akeTebs, radgan Tvlis, rom Careva iqneba araefeqturi da 

kontrproduqtiuli an krZalavs am qmedebas sazogado-

ebrivi azris moraluri iZulebiT andac fizikuri iZulebiT, 
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iqneba es samarTlebrivi sasjelis gamoyenebiT, Tu 

sazogadoebrivi gakicxviT. problemuria aq is, rom mili ar 

akonkretebs, romeli qmedebebis akrZalvaa SesaZlebeli am 

ukanaskneliT. amasTan, arc is unda gamoiricxos, rom 

qmedeba SeiZleba ar jdebodes arc individualuri 

Tavisuflebis sferoSi da arc sazogadoebis iurisdiqciis 

sferoSi. rogorc Cans, mili amas yuradRebas ar aqcevs, 

radgan mas, mis mierve identificirebul qmedebaTa sferoebi 

amomwuravad miaCnia. 

aqedan gamomdinare, Secdomas uSveben isini, vinc 

fiqroben, magaliTad, rom Tu qmedeba ar jdeba 

individualuri Tavisuflebis sferoSi, igi avtomaturad 

jdeba sazogadoebrivi iurisdiqciis sferoSi. an Tu qmedeba 

jdeba sazogadoebrivi iurisdiqciis sferoSi, igi 

aucileblad unda aikrZalos. aqve isic calsaxad unda 

aRiniSnos, rom mili qmedebis sazogadoebriv iurisdiqciaSi 

moxvedras mxolod zianis princips ukavSirebs, Tumca 

sakmaod Znelia qmedebis akrZalvis gamarTleba mxolod am 

principiT. 

da bolos, unda iTqvas, rom yovelive zemoaRniSnuliT 

milis mier SemoTavazebulia gadawyvetilebis miRebis 

procesi moralurad gamarTlebuli kriminalizaciisaTvis. 

amiT SesaZlebelia paralelebis gavleba mis processa da 

ukve ganxilul dabalansebis process Soris, romelic arc 

Tu ise problemuria. magram arcerTi zemoaRniSnuli 

procesi ar iZleva pasuxs mTavar kiTxvaze, romeli qmdebis 

kriminalizacia iqneba moralurad gamarTlebuli? ra unda 

uCvenos kanonmdebelma damatebiT imisaTvis, rom 

moralurad gamarTlebuli iyos qmedebis mimarT fizikuri 

Zalis gamoyeneba, rodesac qmedeba ar jdeba individualuri 

Tavisuflebis sferoSi? swored am kiTxvebze pasuxis 

gasacemad, Semdeg da am naSromis ukanasknel paragrafSi 

ganxilul iqneba, filosofos jonaTan SonSekis mier 

Camoyalibebuli filtraciis procesi. 
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5.3 filtraciis procesi, rogorc gadawyvetilebis miRebis 

procesi moralurad gamarTlebuli kriminalizaciisTvis 

 

aRniSnuli procesis detalur aRweramde unda iTqvas, 

rom marTebulia is midgoma, romelic qmedebis akrZalvamde 

upiratesobas adamianis Tavisuflebas aniWebs. amasTan, 

qmedebis akrZalvisas mtkicebis tvirTi unda gadavides 

maTze, visac surs qmedebis akrZalva da ara imaTze, visac 

surs icxovros mis gareSe. 

 

5.3.1 filtraciis procesis aRwera 

 
filtraciis procesi, romelic Camoayaliba filoso-

fosma jonaTan SonSekma, sakmaod sainteresod warmoaCens im 

process, romelsac unda misdios saxelmwifom qmedebis 

akrZalvamde. SonSeki Tvlis, rom rodesac dRis wesrigSi 

dgeba qmedebis kriminalizaciis sakiTxi, am qmedebam unda 

gaiaros sami filtri imisTvis, rom kriminalizacia iyos 

gamarTlebuli.81 Sesabamisad, am filtrebis warmatebiT 

gavla aris aucilebeli da sakmarisi, moralurad 

gamarTlebuli kriminalizaciisTvis. 

filtraciis pirveli done aris _ principebis filtri. 

am etapze unda moxdes imis analizi, saWiroa Tu ara 

saxelmwifos Careva qmedebis mosawesrigeblad, anu unda 

dadgindes saxelmwifos uflebamosilebis farglebi.82 

magram rogor unda gavigoT saxelmwifos ra ufleba-

mosilebis farglebi aqvs? aRniSnulis gasagebad SonSekis 

mier SemoTavazebulia principebi, romelsac saxelmwifos 

uflebamosilebis farglebis damdgeni principebic 

SeiZleba ewodos. Sesabamisad, Tu qmedeba jdeba am 

princpebSi, maSin igi jdeba saxelmwifos uflebamosilebis 

farglebSi. aRniSnuli principebia: 

 

                                                           
81 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, 

Kluwer Academics Publishers, 1994, 64. 
82 iqve. 



sergo jorbenaZe 90 

267 

1. zianis principi: Tu qmedeba zians ayenebs an uqmnis 

zianis safrTxes sxvebs, maSin igi unda daeqvemdebaros 

akrZalvas. 

2. Seuracxyofis principi:83 Tu qmedeba Seuracxhyofs 

sxvas, maSin igi SesaZlebelia aikrZalos saxelmwifos mier. 

3. liberaluri pozicia: zianis principsa da 

Seuracxhyofis princips Soris arsebuli qmedebebi, 

romelic SeiZleba daeqvemdebaros saxelmwifos mxridan 

akrZalvas. 

4. samarTlebrivi paternalizmi: Tu qmedeba zians 

ayenebs uSualod qmedebis avtors, SeiZleba daeqvemdebaros 

saxelmwifos mxridan akrZalvas. 

5. samarTlebrivi moralizmi (viwro gagebiT): qmedeba, 

romelic arsebiTad amoraluria, SeiZleba daeqvemdebaros 

saxelmwifos mxridan akrZalvas, miuxedavad imisa, ayenebs 

Tu ara igi zians an Seuracxhyofs sxvebs. 

6. moralisturi samarTlebrivi paternalizmi: Tu 

qmedeba moralur zians ayenebs qmedebis avtors, igi 

SeiZleba daeqvemdebaros saxelmwifos mxridan akrZalvas. 

7. sxvebisaTvis sargebeli: Tu qmedebis akrZalviT 

SeiZleba meti sargeblis motana sxva adamianebisaTvis, 

garda qmedebis Camdenisa, maSin SesaZlebelia igi 

daeqvemdebaros saxelmwifos mxridan akrZalvas. 

8. sargeblis momtani samarTlebrivi paternalizmi: 

qmedeba SeiZleba aikrZalos saxelmwifos mier, Tu amiT 

SesaZlebelia isargeblos Tavad qmedebis Camdenma 

9. perfeqcionizmi: qmedeba SeiZleba aikrZalos 

saxelmwifos mier, Tu amiT gamoswordeba, rogorc qmedebis 

Camdeni, ise sxva pirebi.84 

                                                           
83 magaliTad, Tu me vzivar sazogadoebriv transportSi da 
Seyvarebuli wyvili dakavebulia sqeobrivi aqtiT, aRniSnuli 
qmedeba rogorc wesi ar mayenebs zians, im gagebiT mainc, ra 
gagebiTac nagulisxmevia igi zianis principSi. magram miuxedavad 
amisa, qmedeba SeiZleba Seuracxmyofeli iyos CemTvis da sax-
elmwifom SeiZleba akrZalos qmedeba im mizeziT, rom igi Seura-
cxmyofelia. 
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feinbergis mxridan zemoaRniSnuli principebis Tavmoyra 

emsaxureba im mizans, rom daadginos saxelmwifos ufleba-

mosilebis farglebi moralurad gamarTlebuli kriminali-

zaciis sakiTxis gadawyvetisas da ara im mizans, rom 

gadaiWras am principebs Soris konkurenciis sakiTxi. 

principebis filtraciis etapze unda gadawydes adamianis 

uflebebis mdebareobis sakiTxi da saxelmwifos 

uflebamosulebis farglebi. am dros kanonmdebelma jer 

kidev ar unda imsjelos kriminalizaciis Sedegad 

aRsrulebasTan dakavSirebul sakiTxebze da kriminali-

zaciis gverdiT movlenebze. mas mxolod imis dadgena 

evaleba, ramdenad iwvevs calkeuli qmedeba zemoaRniSnuli 

principebis Selaxvas. 

Sesabamisad, kriminalizaciis pirvel etapze (principebis 

filtris doneze) unda gadawydes jdeba Tu ara qmedeba 

saxelmwifos uflebamosilebis farglebSi. aRniSnuli Tavis 

mxriv, moiTxovs or gansxvavebul moqmedebas: pirveli, unda 

dadgindes, rom romelime qmedeba saxelmwifo ufleba-

mosilebis farglebSia da meore, qmedeba unda eqceodes 

romelime principis iurisdiqciis farglebSi. 

filtraciis meore done aris _ prezumfciis filtri. 

mas Semdeg, rac qmedeba gaivlis pirvel dones da saxelmwifo 

darwmundeba, rom qmedeba misi uflebamosilebis far-

glebSia, anu saWiroebs mowesrigebas, amis Semdeg gonieri 

kanonmdebeli unda dafiqrdes, sisxlis samarTlis kanonis 

garda, xom ar arsebobs raime sxva, naklebad Rirebuli da 

naklebad mkacri saSualeba, romelic warmatebiT gaarTmevs 

Tavs am qmedebis uaryofiT Sedegebs?85 

Tu am sakiTxis mokvlevisas dadgindeba, rom saxelmwifos 

nebismieri qmedeba, Tundac `cnobierebis amaRlebis~ 

kampania, araefeqturi (gamoiwvevs resursebis aramiznobriv 

xarjvas) an kontrproduqtiuli (gamoiwvevs imaze met 

                                                                                                                           
84 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, 

Kluwer Academics Publishers, 1994, 66-67.  
85 iqve, 68. 
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incidents vidre saxelmwifos Carevamde iyo) iqneba, maSin 

qmedeba ver gaivlis filtraciis meore dones da Sesaba-

misad, akrZalvas aRar unda daeqvemdebaros. magram 

amavdroulad, Tu saxelmwifos SeuZlia mis mier qmedebis 

daregulirebiT sagrZnoblad Seamciros misi mavne Sedegebi, 

maSin qmedeba warmatebiT gaivlis filtraciis meore 

donesac.86 amasTan, rogorc iTqva, saxelmwifo yvelanairad 

unda ecados, rom sisxlissamarTlebrivi akrZalva 

gamoiyenos, rogorc ukanaskneli saSualeba, radgan rogorc 

iTqva, misi uaryofiTi Sedegebi adamians xangrZlivi drois 

ganmavlobaSi mihyveba Tan. amasTan, moralurad gaumarTle-

belic aris qmedebis akrZalva sisxlis samarTlis wesiT 

maSin, rodesac igives gakeTeba SeiZleba saxelmwifos xelT 

arsebuli sxva meqanizmebiTac. magaliTad, rodesac 

SesaZlebelia cnobierebis amaRlebis kampaniis warmoeba da 

amiT individis qmedebis daregulireba, aragonivrulia 

administraciuli akrZalvis daweseba, radgan aRniSnuli 

metad iWreba adamianis pirad avtonomiaSi. aseve, Tu 

qmedebis dasaregulireblad sakmarisia administraciuli 

akrZalvis daweseba, aragonivruli da moralurad 

gaumarTlebelia, qmedebis akrZalva sisxlis samarTlis 

wesiT. kriminalizacia yovelTvis unda gamoiyenebodes, 

rogorc ukanaskneli saSualeba. sxva sityvebiT, naklebad 

SemzRudav da mkacr saSualebebs unda hqondeT prioriteti 

ufro metad SemzRudav da mkacr saSualebebTan SedarebiT. 

swored aRniSnuli warmoadgens filtraciis meore donis 

qvakuTxeds. 

filtraciis procesis mesame done aris – pragmatulobis 

filtri. am etapze xdeba qmedebis akrZalvis realuri 

mizezebis Seswavla. rogorc cnobilia, sisxlis samarTlis 

kanonis amoqmedebas yovelTvis mosdevs garkveuli Sedegebi, 

romelTagan zogs SeiZleba hqondes imwuTieri efeqti, 

xolo, zogis Sedegebi SeiZleba daSorebuli iyos, rogorc 

droSi, ise sivrceSi.87 Sesabamisad, gonierma kanonmdebelma 

                                                           
86 iqve. 
87 iqve, 70. 
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aucileblad unda scados da gaiTvaliswinos yvela is 

erTmaneTTan dakavSirebuli Sedegebi, rac qmedebis 

akrZalvas axlavs Tan. amis Semdeg, unda Catardes normis 

ekonomikuri analizi da dadgindes ramdenad sargebliania 

finansuri kuTxiT kanonis amoqmedeba. aRniSnuli unda 

Sedardes ukve arsebul mdgomareobasTan, anu ra xarjebis 

gaweva uxdeba saxelmwifos qmedebis akrZalvis ararsebobis 

pirobebSi da swored am yvelafris safuZvelze unda miiRos 

gadawyvetileba. 

aqve mniSvnelovania, filtraciis procesis magaliTze, 

kriminalizaciis moralur ganzomilebaze saubari. krimi-

nalizaciis umTavresi moraluri sakiTxi wydeba filtra-

ciis pirvel doneze – principebis filtrisas, anu maSin, 

rodesac unda gadawydes saxelmwifos uflebamosilebis 

farglebi. Sesabamisad, im sakiTxebs, romelic wydeba meore 

doneze – prezumfciis doneze, unda ewodos `meoradi~ 

moraluri sakiTxebi. magaliTad, iseTi kanonis amoqmedeba, 

romelic SeiZleba aRsruldes mxolod im SemTxvevaSi, Tu 

policia gamoiyenebs ukidures saSualebebs (magaliTad, 

satelefono saSualebis faruli miyuradeba) moralur 

tvirTad awveba sazogadoebas. analogiurad iseTi kanonis 

amoqmedeba, romelsac mohyveba konkretuli zomis sasjeli, 

moralur tvirTad awveba sazogadoebas. kanonis amoqme-

debasTan dakavSirebuli finansuri resursebis gamoTvlisas 

unda arsebobdes am resursebis gamoTvlis optimaluri 

gegma. erTi aqtivobisaTvis prioritetis miniWeba finansuri 

resursebis gamoyofis kuTxiT yovelTvis saWiroebs 

moralur gamarTlebas.88 magaliTad, qmedebis sisxlis samar-

Tlis wesiT akrZalva yovelTvis gulisxmobs am 

qmedebisaTvis sapolicio, saprokuroro, sasamarTlo da 

sasajelaRsrulebiTi resursebis gamoyofas, romelic 

Tavis mxriv, socialuri resursebia. Sesabamisad, rodesac 

qmedebis daregulireba SesaZlebelia ufro naklebad 

xarjiani saSualebebiT, aseT dros, kriminalizacia gaumar-

Tleblad unda CaiTvalos. yovelive zemoaRniSnulis 

                                                           
88 iqve, 71. 
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gaTvaliswinebiT, SesaZlebelia daskvnis gakeTeba, rom im 

SemTxvevaSic ki, Tu qmedeba gaivlis principebisa da 

prezumfciis filtrebs, es jer kidev ar warmoadgens 

qmedebis kriminalizaciisaTvis sakmaris safuZvels manam, 

sanam ar dadgindeba, rom am qmedebis akrZalviT miRebuli 

sargebeli aRemateba mis Rirebulebas. 

Sesabamisad, filtraciis procesi SeiZleba Sejamdes 

Semdegnairad: 1. imis damtkiceba, rom qmedeba ganekuTvneba 

saxelmwifos uflebamosilebisFfarglebs, aucilebelia, 

Tumca ar warmoadgens sakmaris safuZvels qmedebis asakr-

Zalad. kanonmdebelma, aseve unda uCvenos, rom ufro 

naklebad mkacr saSualebebs ar ZaluZT qmedebis 

daregulireba da kanonis miReba ufro met sargebels 

moitans vidre zians (finansuri kuTxiT). 

2. imis dasadastureblad, rom qmedebis akrZalva ufro 

met sargebels moitans vidre zians, kanonmdebelma unda 

uCvenos, rom sisxlis samarTlis marTlmsajulebis 

amoqmedeba, am qmedebis gamovlinebis SesazRudad iqneba 

efeqturi da sisxlis samarTlis marTlmsajulebis 

amoqmedebasTan dakavSirebuli xarjebi iqneba gonivruli, 

anu ar aRemateba sargebels. 

3. Tu kanonmdebeli, ver gadawyvets kanonis amoqme-

debasTan dakavSirebul pragmatul sakiTxebs, es niSnavs, 

rom qmedebis kriminalizaciis sakiTxi moralurad 

gaumarTlebelia da qmedeba ar unda aikrZalos. amasTan, Tu 

kanonmdebeli arasworad afasebs viTarebas da am araswori 

Sefasebis safuZvelze krZalavs qmedebas, aRniSnulic 

niSnavs, rom saxelmwifom moralurad gaumarTlebeli 

nabiji gadadga. 

 

5.3.2 aris Tu ara filtraciis procesi idealuri? 

 

wina TavSi ganxiluli iyo filtraciis procesi, romelic 

kriminalizaciis procesSi gadawyvetilebis miRebis sxva 

instrumentebisgan gansxvavebiT ufro samarTlianad da 

detalurad cdilobs im qmedebebis identifikacias, romlis 
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kriminalizaciac jdeba moralur sazRvrebSi. magram xom ar 

arsebobs garkveuli xarvezebi gadawyvetilebis miRebis am 

procesisas? 

warmovidginoT, rom raime qmedeba warmatebiT gaivlis 

principebisa da prezumfciis filtrs, magram ver Zlevs 

pragmatulobis filtrs. ra xdeba aseT dros? rogor unda 

moiqces saxelmwifo am dros? radgan qmedebam gaiara 

principebis filtri, es niSnavs, rom qmedeba jdeba 

saxelmwifos uflebamosilebis farglebSi da radgan qme-

debam gaiara prezumfciis filtri, es niSnavs, rom qmedebis 

daregulirebis sxva meqanizmebi, garda sisxlis samarTlis 

kanonisa, ver Seamcirebs/aRmofxvris am qmedebis mavne 

Sedegebs. magram iqidan gamomdinare, rom qmedeba ver 

gaivlis pragmatulobis filtrs, misi akrZalva gaumarTle-

belia, radgan is sargebeli, rac am qmedebas unda mohyves, 

ver aRemateba im xarjebs, rac am qmedebis akrZalvam unda 

gamoiwvios. Sesabamisad, saxelmwifos mier misi akrZlva ar 

aris gonivruli da moralurad gamarTlebuli. aRniSnuli, 

ra Tqma unda tovebs usamarTlobisa da imedgacruebis 

gancdas, magram igi warmoadgens Cveni moraluri cxovrebis 

Semadgenel nawils. cxovrebaSic xSirad xdeba raRac cudi, 

romelic iwvevs imedgacruebas da romlis sawinaaRmdegod 

efeqturi saSualeba ar arsebobs. Sesabamisad, Tu msgavsi 

imedgacruebebi xdeba Cvens moralur cxovrebaSi da 

veguebiT, analogiurad unda moviqceT socialuri cxov-

rebis drosac. da rodesac adamians SeuZlia msgavs 

situaciebze gamklaveba, swored aseT dros SeiZleba 

adamianis moralur simwifeze saubari. 

analogiurad warmovidginoT, rom qmedeba gaivlis 

principebis filtrs, magram ver Zlevs prezumfciis 

filtrs. am SemTxvevaSic, qmedeba eqceva saxelmwifos 

uflebamosilebis farglebSi da mis winaaRmdeg umoqmedod 

yofna gamoiwvevs did imedgacruebas, radgan Tu qmedebam 

ver gaira prezumfciis filtri, es niSnavs, rom sisxlis 

samarTlis garda, sxva saSualebis gamoyenebac arago-

nivruli da moralurad gaumarTlebeli iqneba. magram 
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rogorc zemoT aRiniSna, saxelmwifo mzad unda iyos msgavsi 

imedgacruebis dasaZlevad da, zogierTi cudi ram rac 

xdeba, ubralod ugulebelyofili unda iqnes. 

zogierTi SemTxveva ver Zlevs principebis filtrsac ki, 

rac imas niSnavs, rom qmedeba saxelmwifos uflebamosilebis 

farglebSic ki ar Tavsdeba. aqac SeiZleba zogs gaucruvdes 

imedi, magram aRniSnuli mainc gansxvavdeba wina ori 

SemTxvevisgan, radgan aq principul sakiTxze ver xdeba 

SeTanxmeba. qmedeba ganekuTvneba adamianis individualuri 

Tavisuflebis sferos da amitom ver eqceva saxelmwifos 

uflebamosilebis farglebSi. swored aRniSnuls SeiZleba 

mohyves azrTa sxvadasxvaobac. Tumca, msgavsi azrTa 

sxvadasxvaoba adamianTa sakmaod bunebrivi da politikuri 

cxovrebis gardauvali nawilia. 

 

Ddaskvna 

 

winamdebare naSromi miznad isaxavda, daedgina 

kriminalizaciis moraluri sazRvrebi, romelic, ra Tqma 

unda, ver gadawydeboda im procesis warmoCenis gareSe, 

romelSic CarTuli unda iyos saxelmwifo qmedebis 

akrZalvisas. aRniSnuli sakmaod rTul saqmes warmoadgenda 

da swored amitom, sakuTriv am sakiTxze msjelobamde 

naSromSi mimoxilulia mTeli rigi iseTi mniSvnelovani 

Temebi, romelic pirdapir kavSirSia am procesTan. 

naSromis mTavari hipoTeza aris Semdegi: saxelmwifom 

qmedebis kriminalizacia unda moaxdinos, rogorc uka-

naskneli saSualeba da igi yovelTvis myar argumentebs unda 

emyarebodes. aRniSnuli hipoTezis simyaris warmosaCenad, 

saWiro gaxda im uaryofiT Sedegebze saubari, rac sisxlis 

samarTlis kanonis amoqmedebas axlavs Tan. sisxlis sa-

marTlis kanoni ki, ver amoqmeddeba saxelmwifos mier 

qmedebis akrZalvis gareSe. xsenebuli uaryofiTi Sedegebis 

warmoCena cxadxhyofs, rom es saziano Sedegebi adamians 

SeiZleba gahyves mTeli cxovrebis ganmavlobaSi da swored 

amitom aris, rom qmedebis kriminalizacia unda moxdes, 
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rogorc ukanaskneli saSualeba. amis misaRwevad ki, 

aucilebelia imis codna, Tu rogor moqmedebs saxelmwifo 

maSin, rodesac calkeuli qmedeba gascdeba admianis indi-

vidualuri Tavisuflebis sferos an romeli qmedeba Sedis 

saerTod am sferoSi. Sesabamisad, ver moxdeboda gverdis 

avla verc amoraluri qmdebebis kriminalizaciis sa-

kiTxisaTvis, romelze msjelobisas kritikulad moxda aR-

niSnuli sakiTxis Sefaseba da sabolood Sejerebul iqna 

dasvna, rom saxelmwifos iZulebiTi meqanizmis gamoyeneba 

SezRuduli unda iyos iseTi seriozuli qmedebebis 

winaaRmdeg, romelic zians sazogadoebis erTianobas uqmnis 

da romlis drosac swored saxelmwifo da ara indivi-

dualur donezea SesaZlebeli miyenebuli zianis gamoswo-

reba. aRniSnulze nakleb SemTxvevebSi calkeuli qmedebebi 

unda idgnen sisxlissamarTlebrivi mowesrigebis sferos 

gareT, im drosac ki, Tu sazogadoebis umetesoba miuReblad 

Tvlis admianTa garkveul qmedebas. 

am sakiTxis ganxilvis Semdeg, marTebuli iyo ukve 

kriminalizaciis procesisadmi minimalisturi midgomis 

analizi, romelic kriminalizaciis akrZalvas adamianis 

uflebad ganixilavs da swored aqedan gamomdinareobs, 

ultima ratio principi – kriminalizacia gamoyenebul unda 

iqnes maSin, rodesac saxelmwifos xelT arsebuli sxva 

naklebad SemzRudavi meqanizmi ver aRwevs Tavis miznebs. 

kriminalizacia, rogorc ukanaskneli saSualeba, gu-

lisxmobs imas, rom sisxlis samarTlis gamoyeneba dayvanil 

unda iqnes minimumamde. ra Tqma, aRniSnuli ar niSnavs mis 

absolutur minimumamde dayvanas, magram radgan igi 

adamianis pirad avtonomias sagrZnoblad zRudavs, sa-

xelmwifo darwmunebuli unda iyos kriminalizaciis 

aucileblobaSi. im SemTxvevaSic ki, Tu Teoriulad 

kriminalizacia gamarTlebuli Cans, aRniSnuli gadawyve-

tileba ar unda iqnes miRebuli kriminalizaciis Sedegebis 

gauTvaliswineblad, unda moxdes misi efeqturobis, 

gverdiTi movlenebis Sefaseba da imis gaanalizeba, xom ar 

aris SesaZlebeli arsebuli problemis kontrolis sxva 
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formiT mowesrigeba. aRniSnulis gauTvaliswineblad, 

kriminalizacia ver CaiTvleba moralurad gamarTlebulad, 

xolo am ukanasknelma, SeiZleba gamoiwvios sisxlis 

samarTlis inflacia. 

naSromis ukanasknel TavSi, saubaria kriminalizaciis 

moralur sazRvrebze, romelze diskusiac iwyeba dabalan-

sebis procesiT. aRniSnuli warmoadgens sakmaod primitiul 

process, romlis drosac saxelmwifo erTmaneTs adarebs 

kriminalizaciis gamamarTlebel da sawinaaRmdego 

argumentebs da am procesis analizis Semdeg, romeli mxarec 

ufro woniani iqneba, imis mixedviT gadawydeba kriminaliza-

ciis sakiTxi. aRniSnuli midgoma gakritikebulia ramdenime 

mizezis gamo: kerZod, ucnobia rogor unda dadgindes 

arsebuli mosazrebebis obieqturi wonebi. meore, 

argumentebi kriminalizaciis sasargeblod da sawinaaRmde-

god mravalgvaria da TiToeuls SeiZleba gansxvavebuli 

buneba hqondes, swored amitom maTi brmad Sedareba 

obieqtur suraTs ar iZleva. es ukanaskneli ki, warmoSobs 

mesame problemas, kerZod wonebis gansakuTrebuli 

sizustiT miniWebis saWiroebisa da misi SeuZleblobis 

problemas. Sesabamisad, am naklovanebebis gamo, dabalan-

sebis procesi ver scems pasuxs kiTxvaze, Tu rogori unda 

iyos moralurad gamarTlebuli kriminalizaciis procesi. 

swored amitom, aucilebeli gaxda damatebiTi kvleva imis 

dasadgenad, Tu ra dros SeuZlia saxelmwifos 

daareguliros adamianTa Soris urTierTobebi anu Cven 

SemTxvevaSi, aukrZalos mas garkveuli qmedeba. am sakiTxze 

msjelobisas mowinave poziciis mikvleva moxda stiuart 

milis naSromis _ `Tavisuflebis Sesaxeb~-is analizis dros. 

kerZod, milma Camoayaliba zianis principi, romlis 

umTavresi idea aris is, rom saxelmwifos ar SeuZlia 

moawesrigos misi moqalaqeebis qmedeba manam, sanam isini 

TavianTi qmedebiT zians ar ayeneben sxvebs an ar uqmnian 

zianis safrTxes. am principze dayrdnobiT milma daadgina, 

rom arsebobs qmedebaTa erToblioba, romlebic 

individualuri Tavisuflebis sferoSi eqceva da arsebobs 
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qmedebaTa erToblioba, romelic sazogadoebis 

iurisdiqciis qveS eqceva. am sferoebis identificirebis 

Semdeg, mili askvnis, rom Tu srulwlovani adamianis qmedeba 

zians ar ayenebs aravis sakuTari Tavis garda, maSin 

aRniSnuli qmedeba eqceva individualuri Tavisuflebis 

sferoSi da misi akrZalva dauSvebelia, xolo im SemTxvevaSi, 

Tu qmedeba jdeba sazogadoebis iurisdiqciis qveS, maSin 

saxelmwifos SeuZlia daareguliros aRniSnuli qmedeba an 

sazogadoebrivi azris moraluri iZulebiT an fizikuri 

Zalis gamoyenebiT, iqneba es samarTlebrivi sasjelis, Tu 

sazogadoebrivi gakicxvis gziT. milis msjelobis problema 

is aris, rom mili SezRudulia mis mier identificirebuli 

sferoebiT da is faqti magaliTad, rom qmedeba ar jdeba 

individualuri Tavisuflebis sferoSi, ar niSnavs, rom igi 

avtomaturad jdeba sazogadoebrivi iurisdiqciis qveS. amas 

garda, milis qmedebebi ver iZleva pasuxs mTavar kiTxvebze, 

romeli qmedebis kriminalizacia iqneba moralurad 

gamarTlebuli? aseve, ra unda uCvenos kanonmdebelma 

damatebiT imisaTvis, rom moralurad gamarTlebuli iyos 

qmedebis mimarT fizikuri Zalis gamoyeneba, rodesac 

qmedeba ar jdeba individualuri Tavisuflebis sferoSi? 

swored amitom, naSromis bolo TavSi SemoTavazebulia 

filosofos jonaTan SonSekis filtraciis procesi, 

rogorc moralurad gamarTlebuli kriminalizaciis gada-

wyvetilebis miRebis procesi. aRniSnuli procesi qmedebas 

afasebs sam doneze da Tavis TavSi aerTianebs milis mier 

identificirebul sferoebsac, swored am yovlismomcveli 

elementis gamo, aRniSnuli unda CaiTvalos mowinave 

poziciad. procesi gamoiyureba Semdegnairad: rodesac 

saxelmwifos surs raime qmedebis akrZalva, pirvel rigSi am 

qmedebam unda gaiaros principebis filtri, unda dadgindes, 

eqceva Tu ara qmedeba saxelmwifos uflebamosilebis 

farglebSi, romelsac mili saxelmwifos iuridiqciis 

farglebs uwodebs. Tu qmedeba gaivlis am safexurs da 

dadgindeba, rom misi uaryofiTi Sedegebis Semcireba 

SesaZlebelia sisxlis samarTlis kanonis garda sxva 
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saSualebebiTac, maSin qmedeba gaivlis prezumfciis filtrs 

da ganTavsdeba sazogadoebrivi azris moraluri iZulebis 

sferoSi. Tu amis Semdeg dadgindeba, rom naklebad 

SemzRudavi zomebi araefeqturia da Tu sixlis samarTlis 

kanonis amoqmedebas ufro meti sargebeli mohyveba, vidre 

ziani, maSin qmedeba gaivlis pragmatulobis filtrsac da 

moxvdeba fizikuri Zalis gamoyenebis (samarTlebrivi 

sasjeli an sazogadoebrivi gakicxvis) sferoSi. am yvela-

fridan gamomdinareobs daskvna, rom SonSekis filtraciis 

procesi da milis identificirebuli sferoebi ki ar 

ewinaaRmdegeba erTmaneTs, aramed avsebs, rac filtraciis 

process ufro srulyofils xdis. Sesabamisad, saxelmwifo 

swored am procesiT unda xelmZRvanelobdes, rodesac mas 

garkveuli qmedebis akrZalva surs, radgan aRniSnuli 

kriminalizaciis moralur sazRvrebs sistematizirebul 

CarCoSi aqcevs da minimumamde dahyavs moralurad 

gaumarTlebeli kriminalizaciis SesaZlebloba. 


