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SromiT davaze sasamarTlos gadawyvetilebaTa dasabuTebis 

principi saqarTvelos sasamarTlo praqtikaSi 

 

Teona kapanaZe 

 

Sesavali 

 

Sromis samarTali, misi specifikuri xasiaTidan gamomdi-

nare, mimarTulia iqiTken, rom `SeZlebisdagvarad daawesos 

qcevis garkveuli minimaluri standartebi da moaqcios 

mxareebi iseT CarCoebSi, romlebic maT TviTneburad 

moqcevis saSualebas ar miscems~.1 xolo im SemTxvevaSi, Tu 

Sromis samarTali ver uzrunvelyofs SromiTi davis 

monawileTa interesebis saTanado dacvas, davis samarTliani 

gadawyvetilebis miRebaSi gadamwyvet faqtors warmoadgens 

sasamarTlos uflebamosilebis farglebi. 

sasamarTlos gadawyvetilebebis motivirebuloba war-

moadgens „sasamarTlos saqmianobis xarisxis ganmsazRvrel 

erT-erT kriteriums“.2 Sesabamisad, mniSvnelovania sasa-

marTlo gadawyvetilebebSi arsebuli erovnuli regu-

laciebis swori ganmarteba da saerTaSoriso samarTlis 

normebis swori gamoyeneba.3 sasamarTlos gadawyvetilebis 

dasabuTebis principi demokratiis, samarTlebrivi sax-

elmwifos, samarTlebrivi usafrTxoebis, proporciulobisa 

da gamWvirvalobis principebTan erTad warmoadgens evropis 

                                                           
1 kasraZe l., saxelmwifos minimaluri valdebuleba da `gonivruli 
safuZvlis~ principi dasaqmebulis samuSaodan gaTavisuflebis 
saqmeSi: Sromis saerTaSoriso organizaciis standarti, adamianis 
uflebaTa dacvis saerTaSoriso standartebi da saqarTvelo, sta-
tiaTa krebuli, k. korkelias redaqtorobiT, GIZ, Tbilisi, 2011, 83. 
2 kereseliZe T., Sromis xelSekrulebebis vadis gansazRvris sa-
fuZvlebi – sasargeblo sakanonmdeblo novacia Tu riski, Sromis 
samarTlis uaxlesi samarTlebrivi aspeqtebi, s. CaCavas redaq-
torobiT, Tbilisi, 2014, 76. 
3 iqve. 
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kavSiris erT-erT umniSvnelovanes princips.4 iqidan gam-

omdinare, rom saqarTvelos 2014 wels dadebuli aqvs aso-

cirebis xelSekruleba evropis kavSirTan,5 nakisri aqvs 

mTeli rigi direqtivebisa da saerTaSoriso regulaciebis 

erovnul kanonmdeblobaSi danergvis valdebuleba. 

bolo periodSi saqarTveloSi SeiniSneba sasamarTlos 

rolis gaaqtiureba gadawyvetilebebis srulyofil da amom-

wurav dasabuTebaSi, miTumetes, im SemTxvevebSi, rodesac esa 

Tu is samarTlebrivi urTierToba saTanadod mowesrigebu-

li ar aris moqmedi erovnuli kanonmdeblobiT. miuxedavad 

amisa, SromiT davebze saqarTvelos sasamarTlo praqtikis 

Seswavlis Sedegad gamoikveTa problemebi, romlebsac Sesa-

Zloa sasamarTlo gadawyvetilebaTa dasabuTebis dros 

SevxvdeT.  

naSromSi ganxiluli iqneba SromiTsamarTlebriv davebSi 

sasamarTlos gadawyvetilebis miRebis dros warmoSobili 

problemuri sakiTxebi da sasamarTlos mier erovnuli ka-

nonmdeblobisa da saerTaSoriso samarTlis normebis gam-

oyenebis Taviseburebebi. aseve, warmodgenili iqneba ram-

denime mniSvnelovani sasamarTlo gadawyvetileba, sadac 

naTlad Cans sasamarTlos mcdeloba precedentuli gad-

awyvetilebebis gamotanis gziT, daicvas mxareTa Tanasworo-

ba da aRadginos mxaris darRveuli ufleba gonivrulobis 

farglebSi.   

 

1. sasamarTlos roli SromiTsamarTlebriv davebSi 

1.1. SejibrebiTobis principi SromiTsamarTlebriv davebSi 

 

SromiTsamarTlebriv davebSi, dasaqmebulisa da damsaq-

meblis daqvemdebarebuli mdgomareobis gamo xSirad Seji-

brebiTobis principi SesaZloa im formiT ver iqnas gam-

oyenebuli, rogori formiTac Cveulebriv urTierTobebSi 

                                                           
4 gelaSvili n., yaramauli e., evrokavSiris sasamarTlo praqtika, 
amonaridebi evrokavSiris sasamarTlos rCeuli gadawyvetilebeb-
idan, Tbilisi, 2010, 34. 
5 saqarTvelo-evrokavSiris asocirebis Sesaxeb SeTanxmeba, ix. 
<http://www.mfa.gov.ge/> [22.05.2016]. 

http://www.mfa.gov.ge/
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gamoiyeneba. saqarTvelos samoqalaqo saproceso kodeqsis 

103-e muxlis me-2 punqtis Tanaxmad, `Tu mxareebma ama Tu im 

mizeziT ver SeZles mtkicebulebebis uSualod miReba da 

sasamarTloSi wardgena, mxareTa SuamdgomlobiT sasa-

marTlos SeuZlia TviTon gamoiTxovos mtkicebulebebi, 

visTanac unda iyos isini~.Ggamodis, rom damsaqmeblis ufleba 

TviTon gansazRvros romeli faqtebi unda daedos sa-

fuZvlad mis moTxovnas an romeli mtkicebulebebiT unda 

iqnas dadasturebuli es faqtebi, SesaZloa ver iqnas Sesabam-

isad realizebuli, vinaidan, ZiriTadad, masTan inaxeba yvela 

is mtkicebuleba, rac saqmis garemoebebis gamokvlevisTvis 

iqneba mniSvnelovani.  

mxareTa Tanasworoba, romelic samarTliani sasamarTlo 

ganxilvis erT-erTi mniSvnelovani aspeqtia,6 gulisxmobs, 

rom samarTalwarmoebaSi monawile yvela mxares sasa-

marTlosTvis Tavisi saqmis wardgenis gonivruli SesaZle-

bloba unda hqondes im pirobebSi, romlebic mas ar ayenebs 

arsebiTad araxelsayrel mdgomareobaSi meore mxaris sa-

pirispirod.7 

SejibrebiTobis principi SeiZleba iyos sasargeblo da 

mizanSewonili mxolod im SemTxvevaSi, Tuki orive modave 

mxare Tanabari Zalis mqonea, Tanabrad momzadebuli da 

Tanabarunariani mowinaaRmdegea.8 sasamarTlos ar aqvs uf-

leba sakuTari Sexedulebebis mixedviT Seagrovos mtkice-

                                                           
6 brandSteteri avstriis winaaRmdeg (Brandstetter v. Austria), 1991 wlis 
28 agvisto, Series A, no 211, 66-67 punqtebi da lobo maCado portu-
galiis winaaRmdeg (Lobo Machado v. Portugal), 1996 wlis 20 Teberva-
li, Reports 1996-1, 31-3 punqti. wignidan: korkelia k., mWedliSvili n., 
nalbandovi a., saqarTvelos kanonmdeblobis Sesabamisoba adamianis 
uflebaTa evropuli konvenciis da misi oqmebis standartebTan, 
evropis sabWos sainformacio biuro saqarTveloSi, 2005, 133  
7 de haesi da giizelsi (De Haes and Gijsels), 1997 wlis 24 Tebervali, 
Reports of Judgments and Decisions, wignidan: korkelia k., mWedliSvili 
n., nalbandovi a., saqarTvelos kanonmdeblobis Sesabamisoba adami-
anis uflebaTa evropuli konvenciis da misi oqmebis 
standartebTan, evropis sabWos sainformacio biuro 
saqarTveloSi, 2005, 133. 
8 Васьковскии Е.В., Учебникь Гражданскаго Просесса, Москва. 1914, 148. 
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bulebebi, magram man unda izrunos saqmis garemoebebis Sesa-

bamis gamokvlevaze.9 

adamianis uflebaTa da TavisuflebaTa dacvis konvenciis 

me-6 muxliT gansazRvrulia samarTliani sasamarTlo ganx-

ilvis ufleba, ris Sesaxebac evropuli sasamarTlos mier 

ganimarta, rom `araformaluri principebidan umniSvnelo-

vanesia `saSualebaTa Tanasworobis~ (SejibrebiTobis) prin-

cipi, romelic niSnavs, rom mxareTagan TiToeuls unda 

hqondes Tanabari SesaZlebloba saqmis ganxilvisas da arc 

erTi mxare ar unda sargeblobdes raime arsebiTi upi-

ratesobiT Tavis oponentTan SedarebiT~.10  

 

1.2. mtkicebis tvirTis ganawileba  

SromiTsamarTlebriv davebSi 

 

SromiTsamarTlebriv davebSi mtkicebis tvirTis ganawi-

lebis garkveuli Taviseburebebi arsebobs, rasac mtkicebu-

lebebis warmodgenis TvalsazrisiT, damsaqmeblisa da dasaq-

mebulis araTanabari SesaZleblobebi ganapirobebs. mtkice-

bis tvirTis ganawilebis damkvidrebuli standartis 

mixedviT, `damsaqmebels gaaCnia mtkicebiTi upiratesoba, sa-

samarTlos warudginos misTvis xelsayreli mtkicebulebebi 

imasTan dakavSirebiT, rom misma dasaqmebulma arajerovnad 

Seasrula masze dakisrebuli movaleobebi, an rom mas ar 

gaaCnia sakmarisi kvalifikacia an ar flobs Sesabamis unar-

Cvevebs.11 

sasamarTlo praqtikiT dadgenilia, rom `SromiT ur-

TierTobaSi nebismieri eWvi dasaqmebulis sasargeblod unda 

gadawydes~.12 saqarTvelos Sromis kodeqsis (sSk) 38-e muxlis 

                                                           
9 iqve. 
10 adamianis uflebaTa evropuli sasamarTlos 1974 wlis 7 maisis 
ganCineba saqmeze The Neumeister v. Austria.  
11 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 15 dekembris Nas-1056-996-2015 ganCineba. 
12 Hummerich/Boeken/Duwell, Anwaltkommentar, Arbeitsrecht B. 2, 20017, Rn. 50, 
statiidan: CaCava s., vadiani da uvado SromiTi xelSekrulebebis 
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me-7 punqtiT gaTvaliswinebulia davis faqtobrivi gare-

moebebis mtkicebis tvirTis upirobo dakisreba damsaq-

meblisTvis im SemTxvevaSi, Tu igi amave muxliT gaTvaliswi-

nebuli dasaqmebulis moTxovnis wardgenidan 7 (Svidi) dRis 

vadaSi werilobiT ar daasabuTebs SromiTi xelSekrulebis 

Sewyvetis safuZvels. ese igi, Tu damsaqmebeli daTqmul va-

daSi werilobiTYdaasabuTebs dasaqmebulis gaTavisuflebis 

safuZvels, davis faqtobrivi garemoebebis mtkicebis tvir-

Ti daekisreba dasaqmebuls.   

sainteresoa, ra SemTxvevaSi SeiZleba gaTavisufldes 

damsaqmebeli mtkicebis tvirTisgan, maSin, rodesac yvela 

SemTxvevaSi mas, rogorc urTierTobis `Zlier~ mxares, ekis-

reba mtkicebis valdebuleba. amasTanave, sainteresoa ro-

gori saxis werilobiTi dasabuTeba CaiTvleba damsaqmeblis 

mtkicebis tvirTisgan gaTavisuflebis winapirobad. mniS-

vnelovania Tbilisis saapelacio sasamarTlos ganmarteba 

xelSekrulebis Sewyvetis safuZvlis werilobiT dasabuTe-

basTan dakavSirebiT, sadac palata miiCnevs, rom werilobiTi 

dasabuTeba unda akmayofilebdes dasabuTebulobis saSualo 

standarts mainc, kerZod, amgvari werilobiTi dasabuTeba 

unda Seicavdes konkretul, detalur aRwerilobas im 

faqtobrivi garemoebebisa, rasac damsaqmebeli miiCnevs da-

saqmebulis mxridan gadacdomad, SromiTi movaleobebis 

darRvevad, aseve unda Seicavdes argumentacias, Tu ratom 

iyo aucilebeli am darRvevis Tu gadacdomis sapasuxod 

ukiduresi RonisZiebis saxiT SromiTi urTierTobis 

Sewyvetis gamoyeneba~.13 

mocemuli ganmarteba cxadyofs, rom damsaqmeblis mier 

aRniSnuli werilobiTi dasabuTeba yovel konkretul saqme-

Si Sesafasebeli iqneba sasamarTlos mier. vinaidan, da-

sabuTeba SesaZloa teqnikurad yvela zemoCamoTvlil 

standarts akmayofilebdes, magram Sinaarsobrivad ver am-

                                                                                                                           
samosamarTleo samarTlis srulyofis rekomendaciebi, Sromis sa-
marTali, statiaTa krebuli I, 2011, 43. 
13 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 29 oqtombris N2b/1106-15 ganCineba. 
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arTlebdes damsaqmeblis gadawyvetilebas. aseTi werilobi-

Ti dasabuTeba ki ar unda iwvevdes avtomaturad damsaq-

meblis davis faqtobrivi garemoebebis mtkicebis tvirTis-

gan gaTavisuflebas.  

 

1.3. efeqturi marTlmsajulebis principi da davis ganx-

ilvis vadaze mibmuli ganacduris anazRaureba 

1.3.1. SromiTi davebis ganxilvis vadebi sasamarTloSi 

 

saqarTvelos kanonmdebloba iTvaliswinebs saproceso 

vadebs, romlis mixedviTac, SromiTi urTierTobidan gam-

omdinare davebi ganxilul unda iqnas araugvianes 1 (erTi) 

Tvis ganmavlobaSi. aRniSnuli gansxvavdeba zogadad samo-

qalaqo saqmeTa ganxilvisTvis dadgenili orTviani vadisgan, 

romelic gansakuTrebiT rTuli kategoriis saqmeze SeiZle-

ba gagrZeldes araumetes 5 (xuTi) Tvemde vadiT.14 aRniSnuli 

normis danawesi cxadyofs, rom SromiTi urTierToba 

saWiroebs specialur mowesrigebas da rom SromiTi ur-

TierTobidan warmoSobili davebi ar unda ganixilebodes 

Cveulebrivi samoqalaqo saqmeebis msgavsad dawesebuli va-

dis ganmavlobaSi.  

samwuxarod, sasamarTlo praqtikaSi TiTqmis arasdros 

ganixileba saqme aRniSnuli muxliT dadgenil vadebSi. 

saproceso samarTlis vadebis CarCoebSi moqcevis erT-erTi 

mniSvnelovani amocana ki davis drouli gadawyvetaa, vinai-

dan, romelime mxares yovelTvis SeiZleba awyobdes drois 

gawelva.15  

aRsaniSnavia, rom SromiTi davebis specifikuri xasiaTi-

dan gamomdinare, araerT qveyanaSi, magaliTad, fineTSi, saf-

rangeTSi, irlandiaSi, SvedeTSi, germaniaSi, belgiaSi, es-

paneTSi da sxv., gancalkevebulad arsebobs SromiTi davebis 

                                                           
14 saqarTvelos samoqalaqo saproceso kodeqsis 59-e muxlis me-3 
nawili. 
15 berikelaSvili T., samsaxuridan ukanono gaTavisuflebis sa-
marTlebrivi Sedegebi, Sromis samarTlis uaxlesi cvlilebebis 
samarTlebrivi aspeqtebi, s. CaCavas redaqtorobiT, germaniis 
saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tbilisi, 2014. 
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ganmxilveli sasamarTloebi (e.w. Sromis sasamarTlo an/da 

Sromis tribunali).16   

germaniaSi SromiTi davebis ganxilva SemWidrovebul 

vadebSi mimdinareobs. magaliTad, germaniis federalur 

sasamarTloSi saqmis ganxilva pirvel instanciaSi (Gütever-

handlung), rogorc wesi, swrafad warimarTeba, daaxloebiT, 

saCivris Setanidan 2 (ori) kviris vadaSi (§ 61a Abs.2 Arbeitsge-

richtsgesetz (ArbGG)), Tumca rig SemTxvevebSi saqme nawildeba 4-

6 kviraze. xSiria SemTxvevebi, rodesac procesi sruldeba 

eqstremalur vadaSi – 2 (ori) kviraSi.17 Tuki aq miRebuli 

gadawyvetileba ar iqneba erTiani da misaRebi, saqme gadadis 

Kammertermin-Tan, sadac sasamarTlos ganxilva sasamarTlo 

cxrilis gadatvirTulobazea damokidebuli da grZeldeba 

daaxloebiT 3-5 Tve.18 

iq, sadac kanoni ar Seicavs saqmeTa ganxilvis konkretul 

vadas, saqmeebi ganxilul unda iqnas gonivrul vadebSi.19 ada-

mianis uflebaTa evropuli konvenciis me-6 muxli uzrun-

velyofs yvelasaTvis sasamarTlo ganxilvis droulobas, 

rac miznad isaxavs „samarTalwarmoebis yvela mxarisTvis 

gadametebuli saproceso gaWianurebisgan“ dacvas.20 aR-

niSnuli regulacia „xazs usvams iseTi dayovnebis gareSe 

marTlmsajulebis ganxorcielebis mniSvnelobas, rasac Seu-

                                                           
16 Essenberg B., Labour Courts in Europe, Proceedings of a meeting organized by 

the International Institute for Labour Studies, ILO – International Institute for La-

bour Studies, Geneva, 1986, 1. 
17 henSe m., usafuZvlo gaTavisuflebis winaaRmdeg mimarTuli saCi-
vari, rogor midis procesi praqtikulad, statia xelmisawvdomia 
eleqtronul saitze - <Hensche.de>. 
18 iqve. 
19 liluaSvili T., liluaSvili g., xrustali v., ZlieriSvili z., 
samoqalaqo saproceso samarTali, I nawili, Tbilisi, 2014, 99. 
20 Stiogmiuleri avstriis winaaRmdeg (Stogmuller v. Austria), 1959 
wlis 10 noemberi, Series A no. 9, me-5 punqti. wignidan: korkelia k., 
mWedliZe n., nalbandovi a., saqarTvelos kanonmdeblobis Sesabam-
isoba adamianis uflebaTa evropuli konvenciis da misi oqmebis 
standartebTan, evropis sabWos sainformacio biuro saqar-
TveloSi, Tbilisi, 2005, 136. 
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Zlia misi qmediTobisa da saimedoobis kiTxvis niSnis qveS 

dayeneba“.21  

SromiTi davebis SemWidrovebul vadebSi ganxilva uzrun-

velyofs erTi mxriv, dasaqmebulis interesebis dacvas, rom 

ukanonod gaTavisuflebis SemTxvevaSi droulad iqnas 

aRdgenili pirvandel samuSao adgilze, xolo meore mxriv, 

damsaqmebels daicavs piris pirvandel mdgomareobaze 

aRdgenis SemTxvevaSi iZulebiTi ganacduris Seusabamod 

maRali odenobiT dakisrebisagan. gaTvaliswinebuli iqneba 

aseve mesame piris interesebic, romlis samuSao adgilsac 

safrTxe emuqreba yofili dasaqmebulis pirvandel 

mdgomareobaze aRdgenis SemTxvevaSi. 

 

1.3.2. Sromis kodeqsis 38-e muxlis me-8 punqtiT 

gaTvaliswinebuli alternativebi – 

sasamarTlosTvis Tu dasaqmebulisTvis? 

 

sSk-s 38-e muxlis me-8 punqtis Tanaxmad, sasamarTlos 

mier dasaqmebulTan SromiTi xelSekrulebis Sewyvetis 

Sesaxeb damsaqmeblis gadawyvetilebis baTilad cnobis Sem-

TxvevaSi, sasamarTlos gadawyvetilebiT, damsaqmebeli 

valdebulia pirvandel samuSao adgilze aRadginos piri, 

romelsac Seuwyda SromiTi xelSekruleba, an uzrunvelyos 

is tolfasi samuSaoTi, an gadauxados mas kompensacia sasa-

marTlos mier gansazRvruli odenobiT.  

samoqalaqo samarTalSi damkvidrebuli principis 

mixedviT, sasamarTlom unda ixelmZRvanelos mxolod imiT, 

Tu ras moiTxovs mosarCele yovel konkretul SemTxvevaSi.22 

Tumca, SromiTi urTierTobis specifikuri xasiaTidan gam-

omdinare, sasamarTlos unda hqondes ufleba isargeblos 

                                                           
21 `h~ safrangeTis winaaRmdeg (H. V. France), 1989 wlis 24 oqtomberi, 
Series A no. 162, 58-e punqti, wignidan: korkelia k., mWedliZe n., nal-
bandovi a., saqarTvelos kanonmdeblobis Sesabamisoba adamianis 
uflebaTa evropuli konvenciis da misi oqmebis standartebTan, 
evropis sabWos sainformacio biuro saqarTveloSi, Tbilisi, 2005, 
137. 
22 ix. saqarTvelos samoqalaqo saproceso kodeqsis 248-e muxli. 
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ufro farTo uflebamosilebiT da dasaqmebuls miakuTvnos 

is, rac Tavdapirvelad ar mouTxovia, magaliTad, pirvandel 

mdgomareobaze aRdgenis nacvlad, Semoifarglos mxolod 

damsaqmeblisTvis gonivruli odenobis kompensaciis da-

kisrebiT ukanonod gaTavisuflebuli piris sasargeblod. 

aRniSnuli muxlis arsebobis daniSnulebac swored is unda 

iyos, rom sasamarTlos gadawyvetileba efuZnebodes mxare-

Ta Tanasworobis dacvas da samarTliani marTlmsajulebis 

ganxorcielebas. 

proporciulobis principis mixedviT, Tu ramdenime gamo-

sadegi RonisZiebaa asarCevi, unda SeirCes yvelaze naklebad 

mavaldebulebeli, rac dakisrebuli valdebulebebis Sesa-

bamisad dasaxuli miznebis proporciuli da Tanazomieri 

unda iyos.23  

amasTanave, xSirad ar aris gamarTlebuli dasaqmebulis 

aRdgena pirvandel an/da tolfas Tanamdebobaze, magaliTad, 

im SemTxvevaSi, Tu didi droa gasuli piris gaTavisuflebi-

dan da am drois ganmavlobaSi igi umuSevari iyo, e.i. misi 

kvalificiuroba, Sromisunarianobis sakiTxi eWvqveS dgas. 

aseve, gaumarTlebeli SeiZleba iyos piris aRdgena samsaxur-

Si Tu daZabuli urTierTobaa mxareebs Soris, an Tundac 

iZulebiTi ganacduri Seusabamod maRal odenobas aRwevs, 

risi dakisrebac damsaqmeblisTvis iqneba aragonivruli.  

miuxedavad zemoaRniSnulisa, sasamarTlo gadawyve-

tilebebSi araerTgvarovani midgoma arsebobs. Yyofila Sem-

Txvevebi, rodesac saapelacio instanciis sasamarTlos pir-

vandel mdgomareobaze aRdgena Tavisi iniciativiT Se-

ucvlia kompensaciis dakisrebiT,24 rac SemdgomSi uzenaesi 

sasamarTlos mier ar iqna gaziarebuli.25   

                                                           
23 gelaSvili n., yaramauli e., evrokavSiris sasamarTlo praqtika 
amonaridebi evrokavSiris sasamarTlos rCeuli gadawyvetilebeb-
idan, germaniis teqnikuri TanamSromlobis sazogadoeba (GIZ), 
Tbilisi, 2010, 6 
24 quTaisis saapelacio sasamarTlos samoqalaqo saqmemTa palatis 
2015 wlis 16 ivlisis N2/b-526-2015 gadawyvetileba; 
25 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2016 wlis 29 ianvris Nas-951-901-2015 gadawyvetileba; N 
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1.4. mosarCelis mier sarCelis aRZvrisTvis  

gaTvaliswinebuli vadis gaWianureba, rogorc  

iZulebiTi ganacduris gazrdis safuZveli 

1.4.1. xandazmulobis vadebi Sromis samarTalSi 

 

sasarCelo xandazmuloba es aris kanoniT dadgenili dro, 

romlis ganmavlobaSic pirs, romlis uflebac Selaxulia, 

SeuZlia moTxovnis iZulebiTi aRsruleba an uflebis dacva 

sasamarTloSi sarCelis Setanis gziT. sasarCelo xandazmu-

loba xels uwyobs samoqalaqo urTierTobis stabilurobas 

da mxareebs exmareba TavianTi uflebebisa da valdebu-

lebebis aqtiurad da droulad ganxorcielebaSi.26 xan-

dazmulobis instituti konstituciuri marTlwesrigis 

Semadgeneli nawilia da mimarTulia ekonomikuri ur-

TierTobebis monawileTa samarTlebrivi mSvidobis uzrun-

velsayofad.27 

gasaCivrebis SemWidrovebuli vada gamoricxavs „dasaq-

mebulis mier calkeul SemTxvevaSi gasaCivrebis uflebiT 

manipulacias~.28 gasaCivrebis xangrZlivi vadis arsebobis 

SemTxvevaSi ki SesaZlebelia dasaqmebulma, romelsac ar aqvs 

kvlav dasaqmebis interesi, xandazmulobis vadis farglebSi 

ukanasknel Tves mimarTos sasamarTlos da moiTxovos am 

                                                           
26 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2011 wlis 15 noembris Nas-9988-1021-2011 gadawyvetileba, ix. 
naWyebia., samoqalaqo samarTlebrivi normebis ganmartebebi uze-
naesi sasamarTlos praqtikaSi (2000-2013), germaniis teqnikuri 
TanamSromlobis sazogadoeba (GIZ), 2014, 377. 
27 zugdidis raionuli sasamarTlos samoqalaqo saqmeTa kolegiis 
2016 wlis 05 ianvris N2/1189-15 gadawyvetileba. 
28 Hengenroder, Müko OK, $4 KSchG, Rn.1, ix. CaCava s., Sromis 
xelSekrulebis nebaze damokidebuli da mxareTa nebisgan 
damoukidebeli Sewyveta – 2013 wlis 12 ivnisis cvlilebebiT 
damkvidrebuli axali klasifikacia Sromis samarTlis uaxlesi sa-
marTlebrivi aspeqtebi, s. CaCavas redaqtorobiT, Tbilisi, 2014, 
135. 
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sruli drois ganmavlobaSi ganacduri xelfasis anazRaure-

bac.29  

SromiT davebSi xandazmulobis sakiTxTan dakavSirebiT 

aRsaniSnavia germanuli samarTlis midgomac, romlis mi-

xedviTac germaniis samoqalaqo kodeqsis 611-e paragrafis 

Tanaxmad, im SemTxvevaSi, Tu damsaqmebelma socialurad gau-

marTleblad Sewyvita xelSekruleba, dasaqmebulma 

xelSekrulebis Sewyvetis namdviloba sacilo unda gaxados 

sami kviris vadaSi.30  

saqarTvelos Sromis kodeqsis mixedviT, SromiTi 

davebisTvis specialur xandazmulobis vadad 2013 wlis 12 

ivnisidan gansazRvrulia erTTviani gasaCivrebis vada, ker-

Zod, sSk-s 38-e muxlis me-4 muxlis Tanaxmad, `dasaqmebuls 

ufleba aqvs, SromiTi xelSekrulebis Sewyvetis Taobaze 

damsaqmeblis Setyobinebis miRebidan 30 (ocdaaTi) kalen-

daruli dRis vadaSi gaugzavnos mas werilobiTi Setyobineba 

xelSekrulebis Sewyvetis safuZvlis werilobiTi da-

sabuTebis moTxovnis Taobaze~. amave muxlis me-5 punqtis 

Tanaxmad, `damsaqmebeli valdebulia dasaqmebulis moTx-

ovnis wardgenidan 7 (Svidi) kalendaruli dRis vadaSi weri-

lobiT daasabuTos SromiTi xelSekrulebis Sewyvetis sa-

fuZveli. xolo dasaqmebuls ufleba aqvs werilobiTi da-

sabuTebis miRebidan 30 (ocdaaTi) kalendaruli dRis vadaSi 

sasamarTloSi gaasaCivros damsaqmeblis gadawyvetileba 

SromiTi xelSekrulebis Sewyvetis Sesaxeb~.  

 aRniSnuli sakanonmdeblo regulaciis mixedviT gaT-

valiswinebulia mxolod iseTi SemTxveva, rodesac dasaq-

mebuli samsaxuridan gaTavisuflebis Sesaxeb damsaqmebels 

                                                           
29 CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa 
nebisgan damoukidebeli Sewyveta – 2013 wlis 12 ivnisis cvlilebeb-
iT damkvidrebuli axali klasifikacia, Sromis samarTlis uaxlesi 
cvlilebebis samarTlebrivi aspeqtebi, s. CaCavas redaqtorobiT, 
germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tbi-
lisi, 2014 
30 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komenta-
ri, T. darjanias da z. WeWelaSvilis Targmani, germaniis teqnikuri 
TanamSromlobis sazogadoeba (GIZ), Tbilisi, 2014, 462.  
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mimarTavs werilobiTi dasabuTebis moTxovniT. sainteresoa, 

im SemTxvevaSi, Tu dasaqmebuli ar gamoiyenebs damsaq-

meblisTvis werilobiTi dasabuTebis moTxovniT mimarTvis 

uflebas, erTmeva Tu ara mas pirdapir sasamarTlosTvis 

mimarTvis ufleba? xolo Tu mas sasamarTlosTvis mimarTvis 

ufleba unarCundeba, maSin ra vadebSi unda gaasaCivros sa-

davo gadawyvetileba?   kanonmdebeli TiTqos Riad tovebs im 

sakiTxs, Tu ra xdeba im SemTxvevaSi, rodesac dasaqmebuli ar 

iyenebs werilobiTi dasabuTebis moTxovniT damsaq-

meblisTvis werilobiTi mimarTvis uflebas.  

Tbilisis saapelacio sasamarTlo erT-erT Tavis gad-

awyvetilebaSi aRniSnavs, rom „arc sSk-s 38-e muxli da arc 

kodeqsis sxva muxlebi ar Seicaven im mdgomareobis mom-

wesrigebel qcevis wess Tu ra vadaSi unda gasaCivrdes 

xelSekrulebis Sewyvetis Sesaxeb gadawyvetileba im Sem-

TxvevaSi, Tuki arc damsaqmebeli Tavisi iniciativiT ar 

gadascems dasaqmebuls xelSekrulebis Sewyvetis safuZvlis 

werilobiT dasabuTebas da arc dasaqmebuli ar moiTxovs 

damsaqmeblisgan xelSekrulebis Sewyvetis safuZvlis weri-

lobiTi dasabuTebis gadacemas“.31 Sesabamisad, „Tuki dasaq-

mebuli ar moiTxovs werilobiTi dasabuTebis gadacemas ga-

Tavisuflebis Sesaxeb gadawyvetilebis mis mier gasaCivrebis 

uflebaze ar SeiZleba gavrceldes 38-e muxlis me-6 punqtiT 

gaTvaliswinebuli ocdaaTdRiani vada. palatis mosazrebiT, 

aseT SemTxvevebze Sromis kodeqsis 1-li muxlis me-2 punqtis 

da samoqalaqo kodeqsis 129-e muxlis 1-li nawilis danawesi-

dan gamomdinare unda gavrceldes samwliani xandazmulobis 

vada“.32 Tumca, saqarTvelos uzenaesma sasamarTlom ar 

gaiziara qveda instanciis sasamarTlos aRniSnuli 

ganmarteba da daadgina, rom 2013 wlis 12 ivnisiss ganxor-

cielebul cvlilebebamde Sewyvetil SromiT urTierTobeb-

ze unda gavrceldes samwliani xandazmulobis vada, xolo 

                                                           
31 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 29 oqtombris N2b/1106-15 ganCineba.  
32 iqve. 
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amis Semdgom Sewyvetil SromiT urTierTobebze – erTTviani 

gasaCivrebis vada.33 

erT-erT gadawyvetilebaSi saqarTvelos uzenaesi sasa-

marTlo aRniSnavs, rom `sSk-s 38-e muxlis me-4, me-5, me-6, me-7 

muxlebis mixedviT, mosarCeles, mas Semdeg, rac Cabarda 

Setyobineba SromiTi urTierTobis Sewyvetis Taobaze, unda 

miemarTa kompaniisTvis Setyobinebis miRebidan 30 (ocdaaTi) 

kalendaruli dRis ganmavlobaSi da moeTxova xelSekru-

lebis Sewyvetis safuZvlebis werilobiTi dasabuTeba. weri-

lobiTi dasabuTebis miRebidan an miRebaze uaris Tqmidan (es 

vada wardgenidan 7 (Svidi) kalendarul dRes Seadgens) 30 

(ocdaaTi) kalendaruli dRis vadaSi dasaqmebuli 

uflebamosilia sasamarTloSi gaasaCivros damsaqmeblis 

gadawyvetileba~.34  

 

1.4.2. uflebis borotad gamoyeneba da iZulebiTi  

ganacduris gonivruli farglebis gansazRvra 

 

sSk-s 32-e muxlis mixedviT, dasaqmebuls Sromis anaz-

Raureba miecema sruli odenobiT, Tu iZulebiTi mocdena 

gamowveulia damsaqmeblis braliT. dasaqmebulis braliT 

gamowveuli iZulebiTi mocdena ar anazRaurdeba. ssk-s 115-e 

muxlis Tanaxmad, samoqalaqo ufleba unda ganxorcieldes 

marTlzomierad. samoqalaqo uflebis farglebis Sefa-

sebisas gaTvaliswinebul unda iqnes „Tu ramdenad Seesabame-

ba erTi piris mier uflebis ganxorcieleba meore piris 

uflebas“.35  

saqarTvelos sasamarTlo praqtikaSi araerTi saqmea 2013 

wlis 12 ivniss saqarTvelos Sromis kodeqsSi ganxorciele-

bul cvlilebebamde Sewyvetil SromiT urTierTobebTan da-

kavSirebiT, sadac dasaqmebulebs sarCeli aRZruli aqvT 2 

                                                           
33 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2016 wlis 29 ianvris Nas-445-424-2015 gadawyvetileba. 
34 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2017 wlis 20 ianvris Nas-747-715-2016 gadawyvetileba. 
35 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011. 
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(ori) welze meti drois gasvlis Semdgom da romlebic 

ukanonod miiCneven gaTavisuflebis Sesaxeb damsaqmeblis 

gadawyvetilebas da iTxoven pirvandel samuSao adgilze 

aRdgenas damsaqmeblisTvis Sesabamisi iZulebiTi ganacdu-

ris dakisrebasTan erTad. aRniSnuli, Tavis mxriv, iwvevs 

damsaqmeblisTvis Seusabamod maRali odenobis iZulebiTi 

ganacduris dakisrebas. Tumca, sasamarTloebs ar aqvT raime 

berketi SeaCeron iZulebiT ganacduris Seusabamo zrda, Tu 

ra Tqma unda, mxolod kompensacias ar iTxovs piri. gamodis, 

rom iZulebiTi ganacduris arsi modis winaaRmdegobaSi 

Tavad sakanonmdeblo CanawerTan, sadac aRiSnulia, rom 

Sromis anazRaureba damsaqmebels daekisreba mxolod 

„damsaqmeblis braliT gamowveuli iZulebiTi mocdenis 

dros“. mocemul SemTxvevaSic aucilebelia arsebobdes 

damsaqmeblis brali, rogorc pasuxismgeblobis safuZveli. 

amasTanave, damsaqmeblis brali ar aris saxeze, rodesac 

mxareebs Soris davis gadawyveta Wianurdeba sasamarTlos 

mier saqmis ganxilvisTvis kanonmdeblobiT dadgenili vadis 

darRveviT (sasamarTloSi yvela instanciaSi saqmis warmoe-

bas SesaZloa dasWirdes daaxloebiT 3-4 weli). 

 

1.4.3. keTilsindisierebis principis daniSnuleba 

 

sainteresoa, samarTlebrivi normebis gverdis avliT, 

mxolod keTilsindisierebis principze dayrdnobiT, Sesa-

Zlebelia Tu ara sasamarTlom gadawyvitos SromiTsa-

marTlebriv davaSi arsebuli sadavo sakiTxi. germaniis sasa-

marTloebis mier keTilsindisierebis principis gamoyeneba 

SesaZlebelia Sefasdes, rogorc „mosamarTleebis mier 

gamogonebuli samarTali“.36   

                                                           
36 Kotz., Europaisches Vertragsrecht: b.d.1., Tubingen, 1996, 217, statiidan: 
xunaSvili n., xelSekrulebis standartuli pirobebis Sinaarsis 
kontroli da SezRudva keTilsindisierebis principis safuZvelze, 
samarTlis Jurnali, N1, 201, 281. 
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keTilsindisierebis principi „awesebs zogadad uflebisa 

Tu moTxovnis ganxorcielebis farglebs“.37 keTilsin-

disierebis princips sxvadasxva funqcia eniWeba, maT Soris 

uSualod samarTlebrivi sistemis ganviTarebis Tvalsa-

zrisiT.38 keTilsindisierebis principis mixedviT xSirad 

yalibdeba axali qcevis wesebi, `xdeba samarTlis normebidan 

uSualod gamomdinare Sedegebis Serbileba Tu koreqtire-

ba~.39 keTilsindisierebis principis funqcia amerikul sa-

marTalSic arsebiTad gaTanabrebulia „ganmartebisa da 

xarvezebis Sevsebis tradiciul teqnikasTan“.40  

Sesabamisi gadawyvetilebis dasabuTebisas mosamarTlis 

arCevanzea damokidebuli, Tu ramdenad daeyrdnoba axali 

qcevis wesis damkvidrebisas keTilsindisierebis zogad 

princips, „mas SeuZlia samarTlis Semdgomi ganviTarebisas 

uSualod miuTiTos ssk-s me-8 muxlis me-3 nawili da misgan 

gamomdinare miiRos Sesabamisi gadawyvetileba~.41  

 

2. sasamarTlo gadawyvetilebaTa  

dasabuTebulobis principi 

 

marTlmsajulebis efeqturi ganxorcielebis erT-erT 

mniSvnelovan safuZvels warmoadgens kargad dasabuTebuli 

sasamarTlos gadawyvetileba.  

sasamarTlos gadawyvetilebis dasabuTebulobis xarisxi 

erT-erTi mniSvnelovani sakiTxia ara marto saqarTvelos, 

aramed sxvadasxva qveynis sasamarTlo sistemaSic. aRsaniSna-

                                                           
37 xunaSvili n., xelSekrulebis standartuli pirobebis Sinaarsis 
kontroli da SezRudva keTilsindisierebis principis safuZvelze, 
samarTlis Jurnali, N1, 201, 281. 
38 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
evropuli da SedarebiTi samarTlis institutis gamomcemloba, 
Tbilisi, 2009, 94. 
39 iqve. 
40 Fansworth, Good Faith Performance and Commercial Reasonableness under the 

Uniform Commercial Code, University of Chicago Law Review, ix. kereseliZe 
d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 
95. 
41 iqve. 96. 
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via is faqti, rom saqarTveloSi 2014 wlis 24 ianvars spe-

cialurad Seiqmna uzenaes sasamarTloSi sasamarTlo gad-

awyvetilebis dasabuTebulobis xarisxis amaRlebaze momu-

Save komisia, romlis mizanic iyo sisxlis samarTlis saqmeze 

ganaCenis formis, misi dasabuTebulobisa da stilisturi 

gamarTulobis Taobaze mosamarTleTaTvis saxelmZRvanelo 

winadadebebis SemuSaveba. miuxedavad imisa, rom aRniSnuli 

komisia Seqmnili iyo mxolod sisxlis samarTlis saqmeze 

gadawyvetilebis dasabuTebulobis xarisxis gasaumjobe-

seblad, aranakleb sayuradRebo unda iyos samoqalaqo saq-

meebze gadawyvetilebaTa dasabuTebulobis standartic.  

samarTliani sasamarTlos uflebis erT-erTi mniSvnelo-

vani komponentia sasamarTlo gadawyvetilebaTa da-

sabuTebuloba.42  adamianis uflebaTa evropuli komisiisa da 

adamianis uflebaTa evropuli sasamarTlos precedentuli 

samarTliT nel-nela dainerga, rom „sasamarTlo ganxilvi-

sas samarTlianobis uzrunvelyofis erT-erTi mTavari gar-

antiaa sasamarTlo gadawyvetilebis dasabuTebuloba“.43  

sasamarTlo gadawyvetileba Tavisi TvisebebiT uTa-

nabrdeba moqmedi samarTlis normas, magram is ar iRebs 

damxmare normatiuli aqtis saxes, gadawyvetileba ar 

SeiZleba moqmedebdes normis paralelurad da arc normis 

nacvlad.44  

SromiT davebze sasamarTlo gadawyvetilebaTa analizis 

safuZvelze, gansakuTrebiT xSirad SeiniSneba konstituciis 

normebisa da saerTaSoriso samarTlebrivi aqtebis gam-

oyeneba ama Tu im erovnuli normis ganmartebis mizniT. 

namdvilad misasalmebelia sasamarTlos damokidebuleba 

myari samarTlebrivi dasabuTebisTvis moiSvelios aramxo-

lod konkretuli Sromis kodeqsis normebi, aramed is Zi-

riTadi fundamenturi konstituciuri Tu saerTaSoriso 

                                                           
42 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris 
N1/3/421-422 gadawyvetileba, II -1. 
43 iqve. 
44 Васьковскии Е. В., Учебникь Гражданскаго Просесса, Москва. 1914, 306. 
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samarTlebrivi principebic, razec aris agebuli SromiTsa-

marTlebrivi urTierTobebi. 

 

2.1. sakonstitucio normebis gamoyeneba 

SromiTsamarTlebriv davebSi 

 

socialisturi Teoria konstitucias programul doku-

mentad miiCnevda, konstitucia iyo programa da sakanon-

mdeblo gzamkvlevi, rac gulisxmobda, rom ar SeiZleboda 

konstituciis pirdapiri gamoyeneba sasamarTloSi.45 

pirdapiri moqmedebis Zala mxolod specialurad Camo-

yalibebul konstituciur debulebebs SeiZleba hqondes.46 

Tu saqmeze ar arsebobs sxva konkretuli da Sesaferisi sa-

marTlebrivi norma, xolo konstitucias pirdapiri moqme-

debis Zala aqvs, maSin konstituciis Sesabamisi debulebebi 

SeiZleba gamoyenebul iqnas, rogorc sasamarTlos gad-

awyvetilebis safuZveli.47  

germaniis federalurma sakonstitucio sasamarTlom 

1953 wlis 7 maisis gadawyvetilebaSi (BVerfGE 2, 226 [282]) 

daadgina, rom orazrovnebis SemTxvevaSi, saWiroa normis 

konstituciuri ganmarteba, magram imavdroulad miuTiTa, 

rom yovelive aRniSnulis farglebSi „aucilebelia mTli-

anad kanonis miznis gaTvaliswineba“, e.i. federalurma sa-

konstitucio sasamarTlom saWirod miiCnia kanonis 

SezRuduli ganmarteba, romelic imdenad Seesabameba kanon-

mdeblis nebas, ramdenadac konstituciuria.48  

mocemuli SemTxvevebisTvis ar aris erTmniSvnelovnad 

dadgenili Tu ramdenad aZlevs konstituciuri ganmartebis 

                                                           
45 Siao a., xelisuflebis TviTSezRudva konstitucionalizmis 
Sesavali, m. maisuraZis Targmani, T. niniZis redaqtorobiT, Tbili-
si, 2003, 53. 
46 iqve. 54. 
47 Siao a., xelisuflebis TviTSezRudva konstitucionalizmis 
Sesavali, m. maisuraZis Targmani, T. niniZis redaqtorobiT, Tbili-
si, 2003, 54. 
48 Svabe i., germaniis federaluri sakonstitucio sasamarTlos gad-
awyvetilebebi, germaniis teqnikuri TanamSromlobis sazogadoeba 
(GIZ), 2011, 1. 
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movaleoba mosamarTles uflebas, rom SezRudos an 

damatebis gziT gaafarTovos kanonmdeblis neba.49 

saqarTvelos sasamarTlo gadawyvetilebebSi SromiTsa-

marTlebriv davebSi ZiriTadad konstituciis 30-e muxls 

vxvdebiT, romelic Sromis Tavisuflebas awesebs. sasa-

marTlos mier aRniSnuli muxli ganmartebulia ara mxolod 

rogorc Tavisufali Sromis ganmsazRvreli norma, aramed 

aseve, rogorc samsaxuridan usafuZvlod gaTavisuflebis-

gan dacvis uzrunvelmyofi norma.50  

konstituciis 30-e muxli sasamarTlos gadawyvetilebeb-

Si sxvadasxva dros araerTgvarovnad ganimarteboda uze-

naesi sasamarTlos mier. magaliTad, uzenaesi sasamarTlo 

erT-erT Tavis gadawyvetilebaSi aRniSnavs: „saqarTvelos 

konstituciis 30-e muxlis me-2 punqtis Sesabamisad, gaT-

valiswinebulia saxelmwifos mxridan Tavisufali mewar-

meobisa da konkurenciis ganviTarebisTvis xelisSemwyobi 

moTxovnebi, romelic gulisxmobs mewarmis uflebas, Tavisi 

survilis mixedviT SearCios kontrahenti, airCios sawarmos 

organizaciul-samarTlebrivi forma, saqmianobis sagani, 

Tavisi SexedulebiT daiqiraos da gaaTavisuflos Tana-

mSromlebi.... upirveles yovlisa, aRniSnuli Taviseburebebi 

vlindebian samewarmeo iuridiuli pirebis sakuTrebis 

uflebis realizaciaSi, romlis erT-erT umTavres mizans 

warmoadgens mogebis miReba. am miznis misaRwevad mas SeuZlia 

sakuTrebiTi wesrigis marTlzomieri marTva, romlis erT-

erT aucilebel winapirobas warmoadgens im muSa-

mosamsaxureTa arCevis ufleba, romlebic uzrunvelyofen 

mesakuTrisgan daqiravebuli qonebiT mogebis mewarmisTvis 

miRebas.“.51  

                                                           
49 iqve. 
50 saqarTvelos sakonstitucio sasamarTlos meore kolegiis 2007 
wlis 26 oqtombris N2/2-389 gadawyvetileba, maia naTaZe da sxvebi 
saqarTvelos parlamentis da saqarTvelos prezidentis wina-
aRmdeg. 
51 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2008 wlis 2 aprilis Nas-680-110-07 ganCineba. 
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uzenaesi sasamarTlos aRniSnuli ganmartebis Sesabami-

sad, araerTi sasamarTlo dava gadawyda damsaqmeblis sasar-

geblod, rodesac dasaqmebuli gaTavisuflebuli iyo Sromis 

kodeqsis 2013 wels ganxorcielebul cvlilebebamde 

moqmedi redaqciis 37-e muxlis pirveli punqtis „d“ qve-

punqtis (SromiTi xelSekrulebis moSla) safuZvelze.52 aR-

niSnul gadawyvetilebaSi uzenaesi sasamarTlos mosazre-

biT, damsaqmebeli uflebamosili iyo Sromis kodeqsis 37-e 

muxlis „d“ qvepunqtiT gaeTavisuflebina mosarCele da 

brZanebaSi gaTavisuflebis faqtobrivi safuZvlis miTiTeba 

aranair samarTlebriv Sedegs ar warmoSobda. e.i. sasa-

marTlo upiratesobas aniWebda damsaqmeblis, rogorc 

Tavisufali mewarme subieqtis interesebs, romelic 

damoukideblad wyvetda sakuTari biznes saqmianobisTvis 

damoukideblad mieRo gadawyvetileba arasasurveli kadris 

samsaxuridan gaTavisuflebis Sesaxeb.  

 

2.2. saerTaSoriso aqtebis gamoyeneba sasamarTlo praqtikaSi 

 

sasamarTlo praqtikis mixedviT, ufro da ufro xSirad 

SeiniSneba sasamarTlo gadawyvetilebebSi saerTaSoriso sa-

marTlebrivi aqtebis gamoyeneba, rac sasamarTlo gad-

awyvetilebis dasabuTebas met damajereblobas sZens. Tumca, 

saqarTveloSi sakmaod problemur sakiTxs wamroadgens 

saerTaSoriso aqtebis gamoyeneba, vinaidan garkveul Sem-

TxvevaSi ar aris daculi is sakanonmdeblo moTxovnebi, ra-

sac iTvaliswinebs erovnuli regulaciebi. 

 

2.2.1 saerTaSoriso samarTlebrivi aqtebis gamoyeneba  

normatiuli aqtebis Sesaxeb saqarTvelos kanonis mixedviT 

 

sasamarTloebis mier erovnul doneze saerTaSoriso sa-

marTlis principebis, normebisa da evropuli sasamarTlos 

precedentuli samarTlis gamoyeneba garkveul sakanon-

                                                           
52 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2009 wlis 21 ianvris Nas-697-917-08 gadawyvetileba. 
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mdeblo regulaciebSia moqceuli misi specifikuri xasiaTi-

dan gamomdinare.  

Tanamedrove saerTaSoriso samarTali or ZiriTad wy-

aros icnobs, esaa saerTaSoriso xelSekruleba da saer-

TaSorisosamarTlebrivi Cveuleba.53 saerTaSoriso xel-

Sekrulebebi Sromis samarTlis sferoSi, Tu isini ar 

ewinaaRmdegeba konstitucias, saqarTveloSi pirdapiri 

moqmedebis aqtebia.54 am sakiTxTan dakavSirebiT sainteresoa 

is proceduruli sakiTxebi, Tu rodidan miiCneva saerTaSo-

riso samarTlebrivi aqti qveynis kanonmdeblobis nawilad. 

aRsaniSnavia, rom saqarTvelos saerTaSoriso xelSekruleba 

qveynis kanonmdeblobis nawili xdeba misi teqstis ofi-

cialurad gamoqveynebis momentidan.55 saerTaSoriso xel-

Sekrulebis oficialurad gamoqveynebis moTxovnas sa-

fuZvlad udevs samarTlis iseTi principi, rogoricaa „non 

obligat lex nisi promulgate“ (kanoni ar avaldebulebs, Tu 

ar aris gamoqveynebuli).56 Tu xelSekruleba oficialurad 

gamoqveynebuli ar aris, igi ver daakisrebs valdebulebas 

fizikur da iuridiul pirebs.57  

damatebiT aRsaniSnavia, rom „normatiuli aqtebis 

Sesaxeb“ saqarTvelos kanonis me-4 muxlis Tanaxmad, norma-

tiuli aqtisTvis oficialuri Zalis misaniWeblad auci-

lebelia misi gamoqveyneba qarTul enaze. e.i. arasaxelmwifo 

enaze gamoqveynebul normatiul aqts ar eniWeba ofi-

                                                           
53 aleqsiZe l., Tanamedrove saerTaSoriso samarTali, Tbilisis 
universitetis gamomcemloba, Tbilisi, 2010. 
54 ZamukaSvili d., Sromis samarTali – rogor davicvaT damsaq-
meblisa da dasaqmebulis uflebebi, Tbilisi, 2013, 8.  
55 korkelia k., adamianis uflebaTa evropuli konvenciis gamoyeneba 
saqarTveloSi, gamocema dafinansebulia evropis sabWos mier, Tbi-
lisi, 2004, 46. 
56 iqve. 
57 belgiis sakasacio sasamarTlom 1981 wlis 19 martis saqmeze Pacif-

ic Employers Insurance Company v. Regie des Postes et Panamerican Airways – 
daadgina, rom saerTaSoriso xelSekrulebas ar SeuZlia val-
debuleba daakisros pirebs da gamoyenebuli iyos maT winaaRmdeg, 
Tu igi saTanado wesiT ar aris gamoqveynebuli, ix. korkelia k., ada-
mianis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi, 
gamocema dafinansebulia evropis sabWos mier, Tbilisi, 2004, 46. 
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cialuri Zala.  gasaTvaliswinebelia, rom miuxedavad 

zemoaRniSnulisa, saqarTvelos sasamarTlo praqtikaSi 

xSirad vxvdebiT aseTi saerTaSoriso xelSekrulebebis gam-

oyenebas.  

 

2.2.2. ratificirebuli saerTaSoriso aqtebis  

gamoyeneba SromiTsamarTlebriv davebSi 

 

evropis qveynebis praqtika gansxvavdeba sasamarTlo gad-

awyvetilebaTa dasabuTebis xarisxis TvalsazriT. evropul 

saxelmwifoTa kanonmdebloba an praqtika adgens, rom sasa-

marTlo gadawyvetilebam dasabuTebis minimaluri moTxovna 

mainc unda daakmayofilos.58                 

saqarTvelos saerTo sasamarTloebi SromiT ur-

TierTobebTan dakavSirebul davebSi xSirad mimarTaven 

Sromis saerTSoriso organizaciis konvenciebs. Sromis 

saerTaSoriso organizacia (Sso) Seiqmna 1919 wels versalis 

samSvidobo konferenciaze. 1946 wlidan igi warmoadgens 

gaeros specializebul dawesebulebas da misi saqmianobis 

ZiriTad mimarTulebas warmoadgens wevr saxelmwifoTaTvis 

SromiTi uflebebis gaumjobesebisTvis konvenciebisa da 

rekomendaciebis SemuSaveba. dReis mdgomareobiT organi-

zaciis wevria 187 saxelmwifo gaeros wevri qveynebidan.59  

saqarTvelo Sso-s wevria 1993 wlidan. dResdReobiT 

saqarTvelos parlamentis mier ratificirebulia Sso-s 17 

konvencia (189 konvenciidan),60 aqedan 8 fundamenturi kon-

vencia (8 konvenciidan), 1 samTavrobo konvencia (4 konvenci-

idan) da teqnikuri saxis 8 konvencia (177 konvenciidan).61   

                                                           
58 R., Higins, The united kingdom, in: The effect of treaies in Domestic law, F. Ja-

cobs &Robers (eds), 1987, 49. 
59 ix. <http://www.ilo.org/global/about-the-ilo/lang--en/index.htm> [19.05.2016]. 
60<http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COU

NTRY_ID:102639> [19.05.2016]. 
61<http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COU

NTRY_ID:102639> [19.05.2016] ix. aseve, z. SveliZe, Tavi I Sesavali, 
saqarTvelos Sromis samarTali da saerTaSoriso Sromis 

http://www.ilo.org/global/about-the-ilo/lang--en/index.htm
http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102639
http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102639
http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102639
http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102639
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saqarTvelos mier mxolod 1993-2004 wlebSi xdeboda aq-

tiurad Sso-s aqtebis ratificireba, Tumca aRsaniSnavia, 

rom aRniSnuli periodis Semdgom saqarTvelos mier Sso-s 

mxolod erTi konvenciis ratificireba moxda.62 Sso-s Sromis 

saerTaSoriso standartebis implementaciis sakiTxi garkve-

ulwilad damokidebulia organizaciis wevri qveynebis 

damsaqmeblebisa da dasaqmebulTa erovnuli asociaciebis 

aqtiurobaze, maT gamocdilebaze.63 sasurvelia, rogorc ki 

Sso miiRebs axal konvenciasa Tu rekomendacias, TiToeulma 

wevrma saxelmwifom dauyovnebliv gaacnos igi Sesabamis 

erovnul organoebs Semdgomi reagirebisTvis.64 

saqarTvelosa da evrokavSiris asocirebis xelSe-

krulebis mixedviT, sasamarTlo valdebulia gaataros sa-

kanonmdeblo reformebi da erovnuli kanonmdebloba Seusa-

bamos Sromis saerTaSoriso standartebs. amisTvis ki erT-

erT aucilebel sakiTxs warmoadgens im konvenciebis rati-

ficireba saqarTvelos mier, romelic ratificirebuli ar 

aris.65  

SromiTsamarTlebriv davebSi, xSirad iyeneben evropis 

socialur qartias (evp). ratificirebis dros evp-s gaukeTda 

daTqma, romlis Tanaxmadac saqarTvelo savaldebulod aRi-

arebda qartiis mxolod garkveul muxlebsa da punqtebs.66 

SromiTsamarTlebrivi davebis ganxilvisas sasamarTlo-

ebi xSirad, aseve, mimarTaven „ekonomikuri, socialuri da 

kulturuli uflebebis Sesaxeb“ saerTaSoriso paqts (saqar-

                                                                                                                           
standartebi, saxelmZRvanelo mosamarTleebis, iuristebisa da sa-
marTlis pedagogebisTvis, Sromis saerTaSoriso organizacia, 2017. 
62<http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COU

NTRY_ID:102639> [07.05.2016]. 
63 Servais J.M., Universal Labor Standards and National Cultures, Comparative 

Labor Law & Policy Journal, Vo. 26, Issue 1, 2004, 40. 
64 Servais J.M., ILO Standards of Freedom of Association and Their Implementa-

tion, International Labour Review, 1984, 766. 
65 evrokavSiri – saqarTvelos asocirebis xelSekruleba, eleqtro-
nuli versia, ix.: <http://www.mfa.gov.ge/> [22.05.2016]. 
66 saqarTvelos parlamentis 2005 wlis 13 ivlisis dadgenileba 
`evropis socialuri qartiis (Sesworebulis)~ da misi danarTis 
ratificirebis Taobaze, ssm, 82. 

http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102639
http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102639
http://www.mfa.gov.ge/
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TveloSi ZalaSia 1994 wlis 3 agvistodan). gasaT-

valiswinebelia aseve evropis kavSiris direqtivebi, rome-

lic savaldebuloa evrokavSiris wevri qveynebisTvis.67  

 

2.2.3. sarekomendacio xasiaTis araratificirebuli  

saerTaSoriso aqtebis gamoyeneba  

SromiTsamarTlebriv davebSi 

 

SromiTsamarTlebrivi davebis gadawyvetisas sasa-

marTlos gadawyvetilebebSi SevxvdebiT iseT saerTaSoriso 

aqtebs, romlebic ar aris savaldebulod Sesasruleblad 

aRiarebuli saqarTvelos mier. miuxedavad imisa, rom sasa-

marTloebi aRniSnaven maT arasavaldebulo xasiaTs, sasa-

marTlos mier miRebul iqna araerTi gadawyvetileba rome-

lic dafuZnebulia araratificirebul, sarekomendacio 

xasiaTis normebze.68 

gasaTvaliswinebelia is garemoeba, rom gaerTianebuli 

erebis organizaciis saerTaSoriso sasamarTlos garkveul 

SemTxvevebSi sruli iuridiuli Zala miuniWebia ararati-

ficirebuli samarTlebrivi aqtebisTvis.69  

saqarTvelos sasamarTlo praqtikaSi, xSirad vxvdebiT 

Sso-s „damsaqmeblis iniciativiT SromiTi urTierTobis 

Sewyvetis Sesaxeb“ 158-e konvenciis gamoyenebas. kerZod, 

sasamarTloebi Tavis gadawyvetilebebSi iyeneben „gonivru-

li safuZvlis“ standarts/princips, romelic ganekuTvneba 

saerTaSoriso CveulebiT samarTals da iuristTa nawilis 

mier miCneulia savaldebulod ara mxolod konvenciis 

                                                           
67 Manfred L., Labor Law in Europe, Ritsumeikan Law Review, N20, 2003, 103. 
68 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 
2015 wlis 24 dekembris N2/10996-15 gadawyvetileba; zugdidis 
raionuli sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 05 
ianvris N2/1189-15 gadawyvetileba; foTis saqalaqo sasamarTlos 
samoqalaqo saqmeTa kolegiis 2016 wlis 10 Tebervlis 
N030210015001158662 gadawyvetileba. 
69 ix. Reisman W. M., Unratified Trieties and Other Unperfected Acts in Interna-

tional Law: Constitutional Functions, Vanderbilt Journal of Transnational Law, N3, 

vol35, 2002, 731. 
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ZaliT xelSemkvreli saxelmwifoebisTvis, aramed 

yvelasTvis saerTaSoriso CveulebiTi samarTlis sa-

fuZvelze.70  

sasamarTlo gadawyvetilebebSi, aseve, xSirad vxvdebiT 

evp-s 24-e muxls, romelic ar aris savaldebulod aRiarebu-

li saqarTvelos mier.71    

 

2.4. precedentuli samarTlis  

gamoyeneba sasamarTlo praqtikaSi 

 

saqarTvelos konstituciis 84-e muxlis pirveli punqtis 

Tanaxmad, „mosamarTle Tavis saqmianobaSi damoukidebelia 

da emorCileba mxolod konstituciasa da kanons.“ Tumca, 

marTlwesrigi ar SeiZleba iyos idealurad srulyofili.72 

kanoni ver gaiTvaliswinebs konkretuli urTierTobebis 

gadawyvetis yvela SesaZlo models.73  

sasamarTlo gadawyvetilebaTa roli gansakuTrebiT did-

ia Sromis samarTalSi. saxelmwifos pozitiuri valdebuleba 

gulisxmobs swored saxelmwifos movaleobas – `gaataros 

calkeuli qmediTi RonisZiebebi adamianis uflebaTa 

efeqturi dacvis mizniT~.74   

                                                           
70 kasraZe l., saxelmwifos minimaluri valdebuleba da `gonivruli 
safuZvlis~ principi dasaqmebulis samuSaodan gaTavisuflebis 
saqmeSi: Sromis saerTaSoriso organizaciis standarti, adamianis 
uflebaTa dacvis saerTaSoriso standartebi da saqarTvelos, 
statiaTa krebuli, red., konstantine korkelia., GIZ programa: sa-
marTlisa da iusticiis reformis konsultacia samxreT kavkasiaSi, 
Tbilisi, 2011, 110. 
71 evp-s 24-e muxlis gamoyenebasTan dakavSirebiT ix. saqarTvelos 
uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 30 
ianvris Nas-883-845-2014 gadawyvetileba, saqarTvelos uzenaesi 
sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 23 martis Nas-
1261-1520-09 gadawyvetileba, saqarTvelos uzenaesi sasamarTlos 
samoqalaqo saqmeTa palatis 2013 wlis 24 ivnisis Nas-431-407-2013 
gadawyvetileba da sxv. 
72 xubua g., samarTlis Teoria, Tbilisi, 2004, 132.  
73 iqve. 
74 A. Mowbray, The development of positive Obligations Under the ECHR by the 

European Court of Human Rights, 2004, p.2, statiidan: boxaSvili b, adami-
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2.4.1. precedentis Camoyalibeba, rogorc sakiTxis  

gadaWris samarTlebrivi winapiroba 

 

dResdReobiT saqarTvelos sasamarTlo praqtikaSi 

SeiniSneba sasamarTlos mcdeloba gascdes sakanonmdeblo 

regulaciebs da samarTliani gadawyvetilebis gamotanis 

mizniT daeyrdnos sasamarTlos precedentul gad-

awyvetilebas.  

sasamarTlo gadawyvetilebis „samarTlis wyarod aRiare-

ba drois moTxovnaa“.75 mosamarTle gadawyvetilebis gamota-

nisas savaldebulod miiCnevs Sesabamis sakiTxTan mimar-

TebiT ukve arsebuli, gansakuTrebiT zemdgomi instanciis 

sasamarTlo praqtikis gaTvaliswinebas.76   

 

2.5 normis interpretaciis meTodebis  

gamoyeneba SromiTsamarTlebriv davebSi 

 

xSirad mosamarTle eqceva iseT situaciaSi, rodesac 

`sasamarTlos calsaxa gansazRvrebiT, interpretaciis uda-

vo wesebiTa da principebiT samarTlianoba ikargeba~.77 sadac 

mosamarTles kanonis interpretaciisa da xarvezis Sevse-

bisas gadawyvetilebis miRebis Tavisufali sivrce rCeba, 

SeuZlia, TviTon miiRos samarTlis ganviTarebis procesSi 

monawileoba.78  

                                                                                                                           
anis uflebaTa evropuli konvenciis me-2 da me-3 muxlebiT gaT-
valiswinebuli pozitiuri valdebulebebi – precedentuli sa-
marTliT dadgenili uaxlesi standartebi, adamianis uflebaTa 
dacvis Tanamedrove gamowvevebi, statiaTa krebuli, konstantine 
korkelias redaqtorobiT, 2009, 28. 
75 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
evropuli da SedarebiTi samarTlis instituti, Tbilisi, 2009, 58. 
76 iqve. 
77 cipeliusi r., iuridiuli meTodebis moZRvreba, l. ToTlaZis 
Targmani, m. turavas redaqtorobiT, miunxeni, 2006, 23.    
78 iqve. 
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kanonis interpretacia mTlianobaSi warmoadgens argu-

mentebis SerCevisa da gadawyvetilebebis miRebis process.79 

marTlmsajuleba samarTals aviTarebs im gziT, rom igi 

axdens kanonis dazustebas, ganvrcobas an Sesworebas: `igi 

azustebs kanons interpretaciis SesaZlo alternativebis 

SemuSavebiT da akeTebs arCevans maT Soris~.80  

Tanamedrove samarTalSi ganmartebis meTodis SerCeva 

normis Semfardeblis subieqtur Sefasebazea damokidebu-

li.81 calkeuli normis ganmartebisas gadamwyvetia kanonis 

arsis gaTvaliswineba da misi miznis Sesabamisi ganmarteba.82   

 

3. araerTgvarovani sasamarTlo praqtika  

SromiTsamarTlebriv davebSi 

3.1. saerTaSoriso sarekomendacio xasiaTis normebze 

dayrdnobiT miRebuli gadawyvetilebebi 

 

saqarTvelos saerTo sasamarTloebis mier SromiT da-

vebze gamotanil gadawyvetilebebSi xSirad vxvdebiT Sso-s 

„damsaqmeblis iniciativiT SromiTi urTierTobis Sewyvetis 

Sesaxeb~ N158-e konvencias, romelic iTvaliswinebs `goniv-

ruli safuZvlis~ standarts. iqidan gamomdinare, rom aR-

niSnuli konvencia ar aris ratificirebuli saqarTvelos 

parlamentis mier, rig SemTxvevebSi sasamarTlo mas iyenebs 

rogorc samarTlis iribad Semecnebis wyarod. Tumca 2015 

wels, Tbilisis saapelacio sasamarTlom gamoitana prece-

dentuli gadawyvetileba83 da mxareTa Tanasworobisa da 

proporciulobis principis dacvis mizniT ar gaiTvaliswina 

SromiT davebSi xandazmulobasTan dakavSirebiT ukve 

Camoyalibebuli erTgvarovani praqtika, riTac axali sityva 

                                                           
79 iqve, 73. 
80 iqve, 99. 
81 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
gamomc. Evropuli da SedarebiTi samarTlis instituti, Tbilisi, 
2009, 74. 
82 iqve. 
83 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 17 ivlisis N N2b/1152-15 ganCineba. 
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Tqva samarTalwarmoebaSi da araratificirebul saerTaSo-

riso konvenciis normaze dayrdnobiT SromiTi davebisTvis 

gansazRvra xandazmulobis specialuri vada. SemdgomSi, aR-

niSnuli gadawyvetileba safuZvlad daedo pirveli in-

stanciis araerT gadawyvetilebasac.84     

sainteresoa is motivebi da safuZvlebi, ramac ubiZga 

sasamarTloebs gadawyvetileba gamoetanaT araratifi-

cirebul saerTaSoriso konvenciaze dayrdnobiT, maSin 

rodesac erovnuli kanonmdebloba aseT SemTxvevebs ar iT-

valiswinebs. 

      

3.1.1. sasamarTlos gadawyvetilebiT SromiT  

davaze xandazmulobis vadis dadgena 

 

zemoaRniSnul precedentul gadawyvetilebaSi, saqmis ma-

salebiT dgindeboda, rom mosarCelem sasamarTlos sar-

CeliT mimarTa gaTavisuflebidan TiTqmis 2 wlisa da 11 Tvis 

gasvlis Semdeg.85 Sso-s „damsaqmeblis iniciativiT SromiTi 

urTierTobis Sewyvetis Sesaxeb~N158-e konvenciis me-8 muxlis 

me-3 punqtis Tanaxmad, Tuki muSakma gaTavisuflebis gad-

awyvetileba ar gaasaCivra SromiTi urTierTobis Sewyveti-

dan gonivrul vadaSi, iTvleba, rom man uari Tqva gasaC-

ivrebis uflebaze. Tbilisis saapelacio sasamarTlom 

zemoaRniSnuli gadawyvetilebiT SromiT davebze mizanSeu-

wonlad miiCnia Cveulebrivi samoqalaqosamarTlebrivi ur-

TierTobebisTvis dadgenili samwliani xandazmulobis vadis 

gavrceleba da araratificirebul saerTaSoriso konven-

ciasa da rekomendaciaze dayrdnobiT, xandazmulobis 

gonivrul vadad daadgina 6 (eqvsi) Tve. Tumca, saqarTvelos 

                                                           
84 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 
2015 wlis 24 dekembris N2/10996-15 gadawyvetileba; zugdidis 
raionuli sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 05 
ianvris N2/1189-15 gadawyvetileba, foTis saqalaqo sasamarTlos 
samoqalaqo saqmeTa kolegiis 2016 wlis 10 Tebervlis 
N030210015001158662 gadawyvetileba. 
85 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 17 ivlisis N2b/1152-15 ganCineba. 
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uzenaesma sasamarTlom aRniSnul saqmeze msjelobisas ara-

ratificirebuli konvenciis sasamarTlo gadawyvetilebis 

samarTlebriv safuZvlad gamoyeneba ar miiCnia kanonier 

qmedebad.86 amasTanave, saqarTvelos uzenaesma sasamarTlom 

mogvianebiT ganmarta, rom 2013 wlis 12 ivniss ganxor-

cielebul cvlilebebamde Sewyvetil SromiT urTierTobeb-

ze unda gavrceldes samwliani xandazmulobis vada, xolo 

amis Semdgom Sewyvetil SromiT urTierTobebze – erTTviani 

gasaCivrebis vada.87  

Tbilisis saapelacio sasamarTlom zemoaRniSnuli 

eqvsTviani gasaCivrebis vadis gonivruloba analogiiT 

daukavSira mosarCelis gaTavisuflebis periodSi arsebuli 

Sromis kodeqsis regulacias, Sesasrulebel samuSaosTan 

piris Sesabamisobis dadgenis mizniT eqvsTviani gamosacdeli 

vadis arsebobas: `SromiTi urTierTobis Sewyvetis gasaC-

ivrebis eqvsTviani vada uzrunvelyofs imas, rom gaTavisu-

flebulma muSakma am vadaSi srulad gaanalizos daTxovnis 

safuZvlebi, gadawyvitos misi Secileba an _ ara, ar CamorCes 

sawarmos, dawesebulebis Tu maTi servisis operaciuli 

saWiroebidan gamomdinare dinamikas. amave dros, gasaT-

valiswinebelia is garemoebac, rom imave sawarmos sxva mu-

Sakebi mTeli am periodis ganmavlobaSi anazRaurebas iReb-

dnen maT mier gaweuli Sromis safasurad, maSin rodesac mo-

sarCelem sakmaod daayovna da 2 wlisa da 11 Tvis Semdeg moi-

Txova samuSaoze aRdgena da Sromis anazRaureba im pirobeb-

Si, rodesac mas ar gauwevia Sroma~.88 

palatam aRniSna, rom mocemul SemTxvevaSi, mosarCelis 

mier samuSaoze aRdgenis moTxovniT gaTavisuflebidan 

TiTqmis 2 wlisa da 11 Tvis Semdgom mimarTva ewinaaRmdegeba 

samarTlebrivi saxelmwifos princips. aRniSnul saqmeSi 

saapelacio palatam Tavisi msjeloba daayrdno germaniis 

                                                           
86 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 07 oqtombris Nas-483-457-2015 gadawyvetileba. 
87 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
2016 wlis 29 ianvris Nas-445-424-2015 gadawyvetileba. 
88 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
2015 wlis 17 ivlisis N2b/1152-15 ganCineba. 
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federaluri uzenaesi sasamarTlos msjelobas da gad-

awyvetilebaSi aRniSna, rom „samarTlebrivi stabiluroba, 

rogorc samarTlebrivi saxelmwifos principisTvis damax-

asiaTebeli organuli postulati moiTxovs, rom moqalaqes 

hqondes misTvis mosalodneli SezRudvebis ganWvretisa da 

amisTvis saTanado momzadebis SesaZlebloba. Tumca, sa-

marTlebrivi saxelmwifos princips ganekuTvneba ara mxo-

lod samarTlebrivi stabiluroba, aramed, materialuri sa-

marTlianobac. kanonmdebeli yovelTvis Tanabrad ver iT-

valiswinebs samarTlebrivi saxelmwifos am orive mxares. Tu 

samarTlebrivi stabiluroba disonansSi imyofeba Ta-

nasworobasTan, maSin kanonmdeblis amocanaa, miemxros an 

erT an meore mxares“.89  

sasamarTlo miiCnevs, rom „Tanasworobis principi unda 

Sefasdes rogorc sakuTriv damsaqmebelTan, aseve sxva da-

saqmebulebTan mimarTebiT... ormxrivi interesebis, aseve 

sxva dasaqmebulTa mimarT Tanaswori balansis dacvis 

miznebisTvis gasaCivrebis vada ar unda iyos Zalian didi da 

igi unda ganisazRvros 6 (eqvsi) TviT“.90  

gasaCivrebis xangrZlivi vadis arseboba SesaZleblobas 

aZlevs dasaqmebuls, rom man xandazmulobis vadis fargleb-

Si ukanasknel Tves mimarTos sasamarTlos da moiTxovos am 

sruli drois ganmavlobaSi ganacduri xelfasis anazRaure-

ba maSinac ki, rodesac pirvandel mdgomareobaze aRdgena mis 

interesebSi ar aris.91  

sasamarTlom aRniSna, rom „dasaqmebulis mxridan imave 

vadaSi sarCelis aRZvrisas, uTuod daculi iqneboda damsaq-

                                                           
89 germaniis federaluri uzenaesi sasamarTlos meore senatis 1969 
wlis 26 Tebervlis ganCineba 2BvL15 23/68, ix. citireba: Tbilisis 
saapelacio sasamarTlos samoqalaqo palatis 2015 wlis 17 ivlisis 

N2b/1152-15 ganCineba. 
90 iqve. 
91 CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa 
nebisgan damoukidebeli Sewyveta – 2013 wlis 12 ivnisis cvlilebeb-
iT damkvidrebuli axali klasifikacia, Sromis samarTlis uaxlesi 
cvlilebebis samarTlebrivi aspeqtebi, s. CaCavas redaqtorobiT, 
germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tbi-
lisi, 2014. 
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meblis, aseve sxva dasaqmebulTa uflebebisa da inter-

esebisadmi gulisxmierad mopyrobis principi, rac Zalzed 

mniSvnelovania kerZosamarTlebriv urTierTobebSi“.92 

erTi mxriv, misasalmebelia gadawyvetilebis miRebisas 

sasamarTlos msjeloba procesis monawileTa Tanasworobisa 

da proporciulobis principebze, Tumca meore mxriv, 

sainteresoa hqonda Tu ara ufleba sasamarTlos daewesebina 

gadawyvetilebiT erovnuli kanonmdeblobiT gansazRvruli 

samoqalaqo uflebis gansxvavebuli regulacia. marTalia, 

gadawyvetilebis miRebisas mosamarTlis Tavisuflebis 

mkacri boWva kanonis teqstiT frangma ganmanaTleblebma 

ualternativod miiCnies da monteskies mier „usulo 

arsebad“ wodebuli mosamarTle mxolod kanonis teqstis 

gamxmovanebladac ki miiCneva,93 Tumca, samosamarTlo sa-

marTlisgan gansxvavebiT, pozitiuri samarTlis mimdevari 

qveynisTvis, aseTi qmedebis ganxorcieleba ar aris damaxasi-

aTebeli da winaaRmdegobaSic ki modis moqmed kanon-

mdeblobasTan. 

  

3.1.2. saqarTvelos uzenasi sasamarTlos  

ganmarteba araratificirebuli konvenciis  

gamoyenebasTan dakavSirebiT 

 

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa 

palatis 2015 wlis 07 oqtombris gadawyvetilebiT saqmeze 

Nas-483-457-205 sakasacio palatam misTvis miniWebuli erT-

gvarovani praqtikis Camoyalibebis umniSvnelovanesi fun-

qciidan gamomdinare, mizanSewonilad miiCnia ganemarta sasa-

marTlos mier saxelmwifos saxeliT miRebuli gadawyve-

tilebis araratificirebul saerTaSoriso normaze dafuZ-

nebis aramarTebuloba. sakasacio sasamarTlom aRniSna, rom 

                                                           
92 zugdidis raionuli sasamarTlos samoqalaqo saqmeTa kolegiis 

2016 wlis 05 ianvris Nas-2/1189-15 gadawyvetileba. 
93 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
gamomc.Eevropuli da SedarebiTi samarTlis instituti, Tbilisi, 
2009, 65. 
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„saerTaSoriso xelSekruleba da SeTanaxmeba mxolod maSin 

iqceva saqarTvelos kanonmdeblobis nawilad, Tu saqarTve-

los gacemuli aqvs Tanxmoba saerTaSoriso xelSekrulebis 

savaldebulod aRiarebaze, rac SeiZleba gamoixatos iseTi 

formiT, rogoricaa xelSekrulebaze xelmowera, xelSekru-

lebaze mierTeba, xelSekrulebis ratificireba da sxv“.94  

amasTanave aRniSna, rom „saxelmwifo saerTaSoriso Taname-

gobrobis winaSe iRebs poziciur da negatiur valdebulebas 

uzrunvelyos kanoniT dacul sferoSi Caurevloba (negati-

uri valdebuleba) da uflebaTa dasacavad SeimuSavos Sesa-

bamisi normatiuli aqtebi (pozitiuri valdebuleba)“.95   

vinaidan, Sso-s N158 konvenciiis savaldebulod aRiarebaze 

saqarTvelos gacemuli ar aqvs Tanxmoba, Sesabamisad, „igi 

ver iqneba miCneuli saqarTvelos kanonmdeblobis ganuy-

ofel nawilad da masze sasamarTlos mier miRebuli iuridi-

uli Zalis mqone dokumentis _ saxelmwifos saxeliT 

miRebuli gadawyvetilebis dafuZneba umarTebuloa“.96 

analogiuri praqtika Camoyalibda saqarTvelos uzenaesi 

sasamarTlos sxva gadawyvetilebebiTac.97  

sainteresoa, Tu ratom iqna gamoyenebuli pirveli in-

stanciis sasamarTloebisa da Tbilisis saapelacio sasa-

marTlos mier araratificirebuli saerTaSoriso sa-

marTlebrivi norma maSin, rodesac saqarTvelos uzenaesi 

sasamarTlos mier am sakiTxze erTgvarovani praqtika ukve 

iyo Camoyalibebuli. iqneb es iyo mcdeloba sasamarTloebis 

mier daemkvidrebinaT axali standarti samosamarTlo sa-

marTlis CamoyalibebisTvis. 

                                                           
94 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 07 oqtombris Nas-483-457-2015 gadawyvetileba. 
95 iqve. 
96 iqve. 
97 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa pala-

tis 2015 wlis 26 noembris Nas-921-871-2015 gadawyvetileba; 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 07 oqtombris Nas-483-457-2015 gadawyvetileba; 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 26 noembris Nas-921-871-2015 gadawyvetileba. 
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3.2 araerTgvarovani sasamarTlo praqtika iZulebiTi  

ganacduris odenobis gamoTvlis wesTan dakavSirebiT 

 

Sromis xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis 

gadawyvetilebis baTilad cnoba, Sedegobrivi Tvalsa-

zrisiT, iwvevs xelSekrulebis Sewyvetamde arsebuli mdgo-

mareobis aRdgenasa da im zianis anazRaurebas, romelic da-

saqmebuls damsaqmeblis mxridan aramarTlzomieri gaTa-

visuflebiT miadga. Sesabamisad, samsaxurSi aRdgena da ga-

nacduris anazRaureba is samarTlebrivi Sedegebia, rac 

damsaqmeblis aramarTlzomier qmedebas Tan sdevs. aRsaniS-

navia, rom anazRaurebas eqvemdebareba iZulebiTi ganacduri 

ara samuSaoze faqtobrivad aRdgenis droisaTvis arsebuli 

odenobis gaTvaliswinebiT, aramed im odenobiT, rac dasaq-

mebuls SromiT xelSekrulebis Sewyvetis droisTvis hqonda 

da rac man ver miiRo SromiTi xelSekrulebis aramarTlzom-

ierad Sewyvetis gamo.98 miuxedavad amisa, Tbilisis saapela-

cio sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 04 

Tebervlis gadawyvetilebaSi, sasamarTlom damsaqmebels 

dasaqmebulis sasargeblod daakisra iZulebiTi ganacduri 

ara dasaqmebulTan SromiTi urTierTobis Sewyvetis mo-

mentisTvis arsebuli Sromis xelSekrulebiT gaTvaliswi-

nebuli saxelfaso odenobiT, aramed am poziciaze gaT-

valiswinebuli saxelfaso ganakveTis zrdis gaTvaliswine-

biT. sasamarTlom daadgina „mosarCeles unda aunazRaurdes 

iZulebiTi ganacduri 2011 wlis 04 ivlisidan 2011 wlis 01 

agvistomde - yovelTviurad 132 laris odenobiT, 2011 wlis 

01 agvistodan 2011 wlis 01 dekembramde yovelTviurad _ 

450 laris odenobiT, 2011 wlis 01 dekemebridan 2012 wlis 

dekembramde _ 750 laris odenobiT, xolo 2014 wlis 01 

                                                           
98 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa pala-

tis 2015 wlis 07 oqtombris Nas-483-457-2015 gadawyvetileba, 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 2 oqtombris Nas-279-267-2015 gadawyvetileba, saqarTve-
los uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 

13 Tebervlis Nas-1183-1125-2014 gadawyvetileba. 
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dekembridan mosarCelis samuSaoze aRdgenamde periodze 

1125 laris odenobiT“. Sesabamisad, sasamarTlom dasaqmebu-

lis sasargeblod ara gaTavisuflebis momentisTvis arse-

buli yovelTviuri xelfasis odenoba _ 132 lari, aramed 

2014 wlidan 1125 laris daangariSebiT daakisra iZulebiTi 

ganacduri damsaqmebels. aRniSnul gadawyvetilebaSi 

aRsaniSnavia, rom mosarCeles sasarCelo moTxovnaSi hqonda 

Tavidanve aRniSnuli, rom iTxovda ara xelSekrulebis 

Sewyvetis dros misTvis gansazRvrul saxelfaso ganakveTs, 

aramed faqtobrivad aRdgenamde saxelfaso ganakveTis 

cvilebebis Sesabamisad gazrdil odenobebs, romelic eta-

pobrivad eniSneboda am poziciaze dasaqmebul pirs.  

Tumca sainteresoa, hqonda Tu ara Tbilisis saapelacio 

sasamarTlos msgavsi gadawyvetilebis miRebis ufleba maSin, 

rodesac Tavad uzenaesi sasamarTlos mier araerT gad-

awyvetilebaSi dadgenili praqtikis mixedviT erTmniSvne-

lovnad aris gansazRvruli iZulebiTi ganacduris gamoT-

vlis wesi, romlis Tanaxmadac „anazRaurebas eqvemdebareba 

iZulebiTi ganacduri ara samuSaoze faqtobrivad aRdgenis 

droisTvis arsebuli odenobis gaTvaliswinebiT, aramed im 

odenobiT, rac dasaqmebuls SromiTi xelSekrulebis Sewyve-

tis droisTvis hqonda da rac man ver miiRo SromiTi 

xelSekrulebis aramarTlzomierad Sewyvetis gamo“.99  

 

3.3. sasamarTlos ganmartebebi Sromis kodeqsis  

38-e muxlis me-8 punqtiT gaTvaliswinebuli  

alternativebTan dakavSirebiT 

 

araerTgvarovani sasamarTlo praqtikaa Camoyalibebuli 

saqarTveloSi sSk-s 38-e muxlis me-8 punqtis gamoyenebasTan 

dakavSirebiT. aRniSnuli muxlis Tanaxmad, sasamarTlos 

mier dasaqmebulTan SromiTi xelSekrulebis Sewyvetis 

Sesaxeb damsaqmeblis gadawyvetilebis baTilad cnobis Sem-

TxvevaSi, sasamarTlos gadawyvetilebiT damsaqmebeli 

                                                           
99 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 07 oqtombris Nas-483-457-2015 ganCineba. 
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valdebulia pirvandel samuSao adgilze aRadginos piri, 

romelsac Seuwyda SromiTi xelSekruleba, an uzrunvelyos 

is tolfasi samuSaoTi, an gadauxados mas kompensacia sasa-

marTlos mier gansazRvruli odenobiT. erT-erT SromiT 

davaze quTaisis saapelacio sasamarTlom pirveli instanci-

is gadawyvetileba Secvala, romliTac uari eTqva mosarCe-

les pirvandel mdgomareobaze aRdgenaze da sanacvlod 

sasamarTlo kompensaciis gadaxdis damsaqmeblisTvis da-

kisrebiT Semoifargla.100 sasamarTlom 38-e muxlis me-8 pun-

qtis gamoyenebasTan dakavSirebiT aRniSna, rom „kanoni 

adgens alternativas: Tu baTilad iqneba cnobili damsaq-

meblis gadawyvetileba dasaqmebulTa SromiTi urTierTobis 

Sewyvetis Taobaze, dasaqmebuli SesaZlebelia aRdges pir-

vandel an tolfas samuSao poziciaze an mieces kompensacia. 

dasaqmebulis dacvis Tu romeli RonisZieba unda iqnes ga-

tarebuli,  amas wyvets sasamarTlo, saqmis faqtobrivi gare-

moebebis srulyofili, obieqturi da samarTliani Sefasebis 

Sedegad“.101   

Tumca, saqarTvelos uzenaesma sasamarTlom zemo-

aRniSnuli gadawyvetileba gaauqma da miiRo axali gad-

awyvetileba, sadac ganmarta, rom `dasaqmebulis samuSaodan 

gaTavisuflebis brZanebis ukanonod (baTilad) cnobis Sem-

TxvevaSi, sSk-is 38-e muxlis me-8 punqtSi miTiTebulia 

damsaqmeblis valdebuleba, romelic ramdenime SesaZle-

blobas moicavs. Tumca kanonmdeblis mier dadgenili wesi ar 

SeiZleba imgvarad ganimartos, rom sasamarTlos dis-

kreciuli uflebamosilebiT, SeuZlia moxmobili normis 

danawesis sakuTari Sexedulebisamebr gamoyeneba.… miTi-

Tebuli regulaciiT damsaqmeblisTvis dadgenilia uka-

nonod gaTavisuflebuli dasaqmebulis pirvandel samu-

Saoze aRdgena, xolo Tuki aRniSnuli SeuZlebelia, maSin 

                                                           
100 quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 16 ivlisis N2/b-526-2015 gadawyvetileba. 
101 iqve. 



sergo jorbenaZe 90 

119 

momdevno rigiTobiT dadgenili valdebulebebis Sesrule-

ba~.102 

saqarTvelos uzenaesma sasamarTlom 2018 wlis 06 ivliss 

miiRo precedentuli gadawyvetileba da miuxedavad damsaq-

meblis mier dasaqmebulis gaTavisuflebis Sesaxeb brZanebis 

ukanonod cnobisa, mosarCeles uari uTxra pirvandel samu-

Sao adgilze aRdgenis moTxovnis nawilSi da damsaqmebels 

daakisra kompensacia maSin, rodesac pirvel da meore in-

stanciis sasamarTloebs srulad hqondaT dakmayofilebuli 

mosarCelis moTxovna pirvandel mdgomareobaze aRdgenasa 

da iZulebiTi ganacduris dakisrebis nawilSi.103 aRniSnul 

gadawyvetilebaSi sasamarTlom daadgina gansxvavebuli 

praqtika, romelic exeba sajaro samsaxurSi konkursis wesiT 

dasaqmebuli piris Sromis uflebebs. sasamarTlom miiCnia, 

rom vinaidan sajaro samsaxuri warmoadgens specialuri 

regulirebis sagans da masSi SromiTi urTierTobebi 

calkeul SemTxvevebSi gansxvavebulad wesrigdeba, pir-

vandel mdgomareobaze aRdgena SeuZlebeli iyo, vinaidan 

aRniSnul poziciaze ukve iyo dasaqmebuli kanonmdeblobiT 

dadgenili sakonkurso wesiT SerCeuli piri.  

 

daskvna 

 

naSromSi ganxiluli sakiTxebis analizma cxadhyo, rom 

miuxedavad imisa, rom saqarTvelo ar aris samosamarTlo sa-

marTlis qveyana, sasamarTlo cdilobs ar iyos mxolod 

kanonis gamxmovanebeli da misiT SeboWili, maSin, rodesac 

Sedegobrivi TvalsazrisiT naTelia kanonieri gad-

awyvetilebis gamotanis SemTxvevaSi aragonivruli Sedegis 

dadgoma.   

uzenaesi sasamarTlos gadawyvetilebebi precedentul 

saxes iRebs. zemdgomi instanciis gadawyvetilebebs iSveli-

                                                           
102 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2016 wlis 29 ianvris Nas-951-901-2015 gadawyvetileba. 
103 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2018 wlis 06 ivlisis Nas-1103-1060-2016 gadawyvetileba. 
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eben rogorc Tavad mxareebi sakuTari poziciebis dasadas-

tureblad, aseve Tavad sasamarTloebi gadawyvetilebis 

myari dasabuTebisTvis.  

sasamarTlos mier samarTliani gadawyvetilebis gamotana 

xels Seuwyobs piris mier uflebis borotad gamoyenebis 

SemTxvevebis aRkveTas. is garemoeba, rom ukanonod gaTa-

visuflebulma dasaqmebulma SemWidrovebul vadebSi unda 

aRZras sarCeli da idavos darRveuli uflebebis 

aRdgenisTvis, kanonmdeblobiT unda iyos gaTvaliswinebuli 

Sesabamisi xandazmulobis vadis dadgeniT. Tumca, rodesac 

kanonmdebloba mkacrad ver gansazRvravs aseT vadas, sasa-

marTlos unda hqondes ufleba garkveul CarCoSi moaqcios 

aRniSnuli sakiTxi.  

  araratificirebuli saerTSoriso konvenciis praqtikaSi 

gamoyeneba xazs usvams im garemoebas, rom erovnuli regu-

laciebi saWiroebs met daxvewas. saqarTvelo valdebulia 

aqtiurad axorcielebdes im saerTaSoriso organizaciebis 

mier gamocemul saerTaSoriso aqtebis efeqtur gamoyeneba-

sa da erovnul kanonmdeblobaSi implementacias, romlis 

wevric is aris. imisTvis, rom SromiTi urTierTobebi da am 

urTierTobebidan warmoSobili davebi iyos samarTlianad 

gadawyvetili, aucilebelia kanonmdeblobaSi saerTaSoriso 

standartebis swori implementacia, raTa saqarTvelos sax-

eliT gamotanili sasamarTlo gadawyvetileba efuZnebodes 

ara saerTaSoriso normas, aramed erovnul kanonmdeblobas. 

sasurveli iqneba saerTaSoriso praqtikis msgavsad Sro-

miTi davebis ganmxilveli calke sasamarTlos arsebobac, 

rac xels Seuwyobs SromiTi davebis efeqtur da droul gad-

awyvetas.  

yovelive zemoaRniSnulis gaTvaliswinebiT, SromiTi 

davebis specifikuri xasiaTidan gamomdinare, naTelia, rom 

igi gansxvavebulad unda wesrigdebodes. iqidan gamomdinare, 

rom SromiT davebSi samoqalaqo saproceso samarTalSi 

damkvidrebuli principebi saxes icvlis da gansxvavebulad 

warmogvidgeba, xazs usvams am sferos gansxvavebulad 

mowesrigebis aucileblobas gansakuTrebiT maSin, rodesac 
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samarTlebrivi regulaciebi ver uzrunvelyofs yvela im 

SemTxvevis gaTvaliswinebas, rac am urTierTobebidan war-

moiSoba. 

 

 

 

 


