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nikoloz simoniSvili  

 

mtkicebis standarti piradi araqonebrivi 

uflebebis dacvisa da sityvisa da gamoxatvis 

Tavisuflebis konkurenciisas 

 

I. Sesavali 

 

qarTul sasamarTlo praqtikaSi xSiria dava Rirsebis, pativisa 

da saqmiani reputaciis Semlaxveli cnobebis uaryofasTan da maTgan 

gamowveuli materialuri Tu aramaterialuri zianis anazRaurebas-

Tan dakavSirebiT. aseT dros, piradi araqonebrivi uflebebis sapi-

rispirod dgas saqarTvelos konstituciiTa da saerTaSoriso Se-

TanxmebebiT garantirebuli piris sityvisa da gamoxatvis Tavisuf-

leba. 

„is, rom amgvari urTierTsapirispiro ineteresebi SeiZleba arse-

bobdes, romelTa prioritetulobazec mudmivi diskusia mimdina-

reobs, gasakviri ar aris.“1 sasamarTlom unda daadginos, Tu ramde-

nad hqonda adgili piris araqonebrivi uflebebis Selaxvas da arse-

bobs Tu ara gamoxatvis Tavisuflebis SezRudvis legitimuri miza-

ni sxvaTa uflebebis dasacavad. amisaTvis sasamarTlom, saqarTvelos 

kanonmdeblobiT dadgenili wesiT, mxareTa Soris mtkicebis tvirTis 

swori da samarTliani gadanawilebis pirobebSi unda gansazRvros 

mosarCelisa da mopasuxis mtkicebis saganSi Semavali faqtobrivi 

garemoebebi da amis Sedegad kanonieri gadawyvetileba miiRos. 

1997 wlis 25 noembers ZalaSi Sesuli saqarTvelos samoqalaqo 

kodeqsiT samoqalaqo brunvis umniSvnelovanes Rirebulebad piris 

araqonebrivi uflebebi ganisazRvra da maTi dacvis samarTlebrivi 

meqanizmebi iqna reglamentirebuli. 2004 wlis 24 ivniss saqarTve-

los parlamentma miiRo kanoni „sityvisa da gamoxatvis Tavisufle-

bis Sesaxeb“, romliTac axleburad Camoyalibda samoqalaqo kodeq-

sis midgomebi mxareTa Soris gavrcelebuli faqtebis usworobis 

Taobaze mtkicebis tvirTis gadanawilebasTan dakavSirebiT. parale-

                                                           
1 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. Aktualisierte Aufl., 2010, 2/47 ff. 
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lurad Seicvala sasamarTlo praqtikac da ucxouri da saerTaSo-

riso sasamarTloebis standarts ufro dauaxlovda, magram amave 

cvlilebebiT mosarCele mxaris mtkicebis tvirTi damZimda da rig 

sakiTxebSi praqtikulad SeuZlebelic ki gaxda. 

winamdebare naSromis mizania, gaanalizdes piradi araqonebrivi 

uflebebisa da sityvisa da gamoxatvis TavisuflebaTa adgili samo-

qalaqo kanonmdeblobaSi da maTi urTierTmimarTeba am uflebaTa 

koliziisas. naSromSi mniSvnelovani adgili daeTmoba sasamarTlo 

davis ganxilvisas mtkicebis tvirTis gadanawilebis warsul da 

dRes arsebul sakanonmdeblo mowesrigebas, Sefasebuli da gakriti-

kebulia qarTuli, ucxouri da saerTaSoriso kanonmdeblobisa da 

sasamarTloebis midgomebi piradi araqonebrivi uflebebis dacvisa 

da sityvisa da gamoxatvis Tavisuflebis konkurenciis davaSi mtki-

cebis tvirTis gadanawilebasTan dakavSirebiT. 

 

II. piradi araqonebrivi uflebebis dacva kanonmdeblobaSi 

 

pirovnuli uflebebi pirovnebis arsebobidan gamomdinareobs, es 

samarTlebrivi kategoria pirovnebasTan yvelaze axlos dgas da 

masTan ganuyoflad aris dakavSirebuli. is yvela adamians ekuTvnis 

miuxedavad misi asakisa, warmomavlobisa, erovnebisa, rasisa Tu sxva. 

„pirovnuli uflebis sakanonmdeblo regulacia metad zogadi xa-

siaTisaa, magram droTa ganmavlobaSi moxda misi konkretizacia saka-

nonmdeblo cvlilebebis, iuridiuli doqtrinisa da sasamarTlo 

praqtikis mier.“2  

„adamianis Rirseba yvela ZiriTadi uflebis safuZvelia. adamianis 

uflebaTa bunebiTi warmoSobis aRiareba swored adamianis Rirsebis 

aRiarebas gulisxmobs. adamians rom Rirseba aqvs, amitomac gaaCnia 

sicocxlis, Tavisuflebis, Tanasworobis, bednierebis da Rirseuli 

sicocxlis uflebebi. swored adamianis RirsebaSi Zevs uflebaTa 

legitimurobis safuZveli. SemTxveviTi ar aris, rom adamianis uf-

lebaTa araerT universalur Tu regionul saerTaSorisosamarTle-

                                                           
2 iqve, 2/46 ff. 
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briv aqtSi adamianis Rirsebas specifikuri, sruliad gamorCeuli 

roli aqvs mikuTvnebuli adamianis uflebaTa Soris. adamianis uf-

lebaTa sayovelTao deklaraciis preambulis pirvelive debulebaSi 

gacxadebulia, rom deklaracia eyrdnoba „adamianis xelSeuvali, 

Tanaarsi Rirsebis, Tanasworobisa da ganuyofeli uflebebis aRiare-

bas~. adamianis „pativi~, Tavisi SinaarsiTa da faseulobiT, gansxva-

vebulia adamianis Rirsebisagan. „pativi~ gulisxmobs sazogadoebis 

mxridan adamianis moraluri Tu sxva kriteriumebiT Sefasebas. `ada-

mianis Rirseba~, rogorc faseuloba, mniSvnelovnad aRemateba „pati-

vis~ uflebas, romelic, faqtobrivad, sazogadoebis TvalSi adamia-

nis reputaciis dacvas gulisxmobs.“3  

dRevandel informaciul sazogadeobaSi am bunebiT uflebas gan-

sakuTrebuli mniSvneloba eniWeba. piradi sferos dacvis survili 

igrZnoba yvelgan da swored am survilma ganapiroba sakanonmdeblo 

doneze pirovnuli uflebis dacvis saWiroeba: is sferoebi, romleb-

ic adamianis individualobas gansazRvraven gansakuTrebuli dacvisa 

da yuradRebis Rirsia. 

„pirovnulobis ufleba adaminis arsebasTan yvelaze axlos dgas 

da is dakavSirebulia mzard TviTSegnebasTan da cxovrebis Tavi-

suflad warmarTvasTan. maTi Rirebuleba ganisazRvreba, erTi mxriv, 

sazogadoebrivi SexedulebebiT da meore mxriv, CveulebebiTa da 

moraliT. am TvalsazrisiT, pirovnuli uflebebi arc bunebiTi uf-

lebebia da arc pozitiuri samarTliT gadacemuli, is adamianis 

CamoyalibebaSi monawileobs da individualobas am SemTxvevaSi cen-

traluri adgili ukavia.“4  

germanul iuridiul literaturaSi tradiciulad ganasxvaveben 

Sinagan da garegan, aseve subieqtur da obieqtur Rirsebas. piris 

Sinagan Rirsebaa piris Rirsebis TviTSegrZneba, yuradReba sakuTari 

Tavisa da TviTgamosaxulebis mimarT. piris garegani Rirseba aris 

piris mimarT arsebuli Sexedulebebi da reputacia, danaxuli sazo-

                                                           
3 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqala-

qeoba. adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas redaqto-

robiT, Tbilisi, 2013, 107. 
4 Peifer K., Individualität im Zivilrecht, Tübingen, 2001, 200. 
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gadeobis mier, anu is Tu rogor aRiqmeba piri sxvisi TvaliT. Rir-

sebis mniSvnelobis dasadgenad Sinagani da garegani Rirsebis arsis 

garkvevas centraluri adgili ukavia. Rirsebisa da Sexedulebebis 

diferencireba damaxasiaTebelia kontinenturi evropis samarTlisaT-

vis, romlisgan gansxvavebiT, angloamerikul samarTalSi gabatone-

bulia mosazreba, rom Rirseba sxvebis mxridan piris aRqmas moi-

cavs.5 subieqtur da obieqtur Rirsebas Soris gansxvaveba imaSi 

mdgomareobs, rom subieqturi Rirseba aRwers piris SesaZleblobas, 

(Sinagani da garegani) Rirseba ganisazRvros TviT am piris mier, 

xolo obieqturis dros ki igi obieqturi damkvirveblis TvaliT 

fasdeba.6 subieqtur da obieqtur Rirsebas umetesad darRvevis xa-

siaTi da Semadgenloba ganapirobebs7. 

sayovelTao enobrivi da socialur-samecniero definiciis Tanax-

mad, Rirseba aris pirovnebis situaciuri qcevis sulieri da Cveu-

lebiTi Sefasebisa da cxovrebis stilis erToblioba.8 amisgan 

gansxvavebiT, iuridiul literaturaSi udavod miCneulia, rom Rir-

sebis Sinaarsi adamianis dabadebidanve ar momdinareobs9. 

saqarTvelos uzenaesi sasamarTlo ganmartavs, rom pirovnebis 

Rirseba warmoadgens im Rirebulebas, romlis Sefasebis unari  

TviT am pirs aqvs da romelic sakuTari moraluri Tvisebebis, sa-

zogadoebisadmi pasuxismgeblobis, sakuTari sazogadoebrivi mniSvne-

lobis Sefasebas moicavs. pativi warmoadgens im RirebulebaTa Tvi-

sebas, romelic pirovnebis obieqturi sazogadoebrivi Sefasebaa.10 

samoqalaqo kodeqsis me-18 muxlis kidev erTi makvalificirebeli 

niSania saqmiani reputacia. „saqmiani reputaciis qveS igulisxmeba 

sazogadoebis mier piris profesiuli Tu sxva saqmiani Tvisebebis 

Sefaseba. profesia aris xeloba, saqmianoba, specialoba, romelsac 

                                                           
5 Peifer K., Individualität im Zivilrecht, Tübingen, 2001, 203, ix. citireba: Kötz, 

Rechtsvergeleichung, 705. 
6 Hirsch H., Ehre und Beleidigung, 1967, 15 f. 
7 Peifer K., Individualität im Zivilrecht, Tübingen, 2001, 203. 
8 iqve, 201. 
9 Hubmann, Persönlichkeitsrecht, Böhlau Verlag, 1953, 291. 
10 saqarTvelos uzenaesi sasamarTlos 2009 wlis 23 ivlisis #as-1174-

1319-08 ganCineba. 
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garkveuli momzadeba sWirdeba da romliTac adamiani Tavs irCens, 

xolo saqmiani Tvisebebi, romelsac saqmiani reputacia gulisxmobs, 

gaaCniaT maT, vinc monawileobs ekonomikur (komerciul) saqmianoba-

Si.“11 

cxadia, sajaro samarTals pirovnul uflebaSi Carevis winaaRm-

deg Zlieri iaraRi aqvs. amis saCveneblad, sakmarisia, mivuTiToT 

Tundac sisxlis samarTlis danaSaulebis Semadgenlobebze, romleb-

ic adamianis Rirsebas, Tavisuflebas anda janmrTelobasa da sicoc-

xles icaven. magram rogor SeiZleba davicvaT pirovnuli araqone-

brivi uflebebi samoqalaqosamarTlebrivi saSualebebiT? „amisaTvis, 

piris gankargulebaSi uflebis dacvis instrumentebis mTeli nakre-

bia.“12 „pirvel rigSi, unda davasaxeloT damrRvevis bralisagan da-

moukidebeli samarTlebrivi saSualebebi. amgvarad, Semdgomi darRve-

vebis Tavidan asacileblad SesaZlebelia aRiZras sarCeli Carevis 

akrZalvis moTxovniT, xolo ukve momxrari darRvevis SemTxvevaSi, 

misi aRmofxvris moTxovniT. meore rigSi ki piradi araqonebrivi 

uflebebis braleulad darRvevis SemTxvevaSi, damrRvevi valdebulia 

aanazRauros ziani.“13 „gamomdinare iqidan, rom adamianis pativi da 

Rirseba absoluturad dacul sikeTeTa ricxvs ganekuTvneba, ufle-

baSelaxul pirs SeuZlia damrRvevis bralisagan damoukideblad,14 

misgan moiTxovos uflebis darRvevis akrZalva amgvari safrTxis 

SemdgomSi arsebobis SemTxvevaSi (momavalSi msgavsi gamonaTqvamebis 

akrZalvis mizniT), an moiTxovos ukve gavrcelebulis uaryofa.“15 

germanuli samoqalaqo kanonmdeblobis mixedviT, daculia mxo-

lod pirovnulobis calkeuli aspeqtebi da samoqalaqo kodeqsiT ar 

aris gansazRvruli yovlismomcveli zogadi pirovnuli ufleba. 

Tumca mcdaria mosazreba, rom zogadi pirovnuli ufleba ver moi-

cavda im SemTxvevas, rodesac pirs aramaterialuri zianis fuladi 

                                                           
11 saqarTvelos uzenaesi sasamarTlos 2001 wlis 18 ivlisis #3k/376-01 

gadawyvetileba. 
12 Zeiler, Persönlichkeitsschutz, 1998. 
13 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/50 ff. 
14 Koziol, Haftpflichtrecht II 177. 
15 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/56 ff. 
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saxiT anazRaureba unda moeTxova. „miuxedavad teqnikuri SesaZleb-

lobebis zrdisa, zogadma pirovnulma uflebam ar dauSva piradul 

sferoSi SeRwevis saSualeba. samosamarTlo samarTlis ganviTarebis 

Sedegad, ZiriTadi kanonis 1.I (adamianis Rirseba) da 2.I muxlebze 

dayrdnobiT, federalurma uzenaesma sasamarTlom Seqmna zogadi pi-

rovnuli uflebis gamoyenebis SesaZlebloba (BGH 13, 334).“16 

avstriis kanonmdeblobis mixedviT, im SemTxvevaSi, Tu mediis sa-

SualebiT (radio, presa, televizia) gavrcelebuli cnoba piris 

Sesaxeb Seuracxmyofel an cilismwameblur informacias Seicavs, 

mediis dawesebulebis (gamomcemlobis) mflobeli, misi bralis miux-

edavad, valdebulia aanazRauros ziani maqsimum 50 000 evros ode-

nobiT. uaryofis moTxovnis SemTxvevaSi ki mediasaSualebis mflo-

beli valdebulia yovelgvari sasyidlis gareSe uzrunvelyos sawi-

naaRmdego cnobebis gamoqveynaba. es gamomdinareobs iqidan, rom „pi-

radi araqonebrivi uflebebis Selaxva kvalificiur sajaroobaSi 

ufro metad eqceva yuradRebis qveS da uflebadarRveuli pirisaT-

vis ufro metad arasasiamovnoa. am gamkacrebuli regulaciebis ukan 

zogadprevenciuli mosazrebebi dgas“17. 

es sfero gansakuTrebiT sensitiuria maSin, rodesac saqme sis-

xlissamarTlebriv devnasa da sagamoZiebo moqmedebebs exeba. pirs 

danaSaulis Cadena arasworad iSviaTad SeiZleba dabraldes. es sa-

kiTxi gansakuTrebiT aqtualuri xdeba maSin, rodesac presaSi war-

marTuli gansjis Semdeg am piris mimarT gamamarTlebeli ganaCeni 

gamova. avstriis mediis kanonis me-10 paragrafis Tanaxmad, „aseT 

SemTxvevaSi, gamarTlebul pirs ufleba aqvs miiRos yovelgvari 

cnoba, romelic mis Sesaxeb mediis saSualebiT gavrcelda da rea-

bilitaciis Semdeg sajarod, imave formiT moiTxovos gavrcelebuli 

informaciis uarofa da gamamarTlebeli ganaCenis Sesaxeb sazoga-

doebis informireba~ (MedG §10). aseve dauSvebelia, msjavrdebuli 

piri gaxdes sazogadoebrivi gansjis obieqti imis gamo, rom gamoce-

ma sensaciuri gamodges. am pirs ufleba aqvs moiTxovos zianis ana-

zRaureba mis Sesaxeb uaryofiTi cnobebis gavrcelebis gamo, rode-

                                                           
16 Köhler H., BGB AT, 31. Aufl., München 2007, 258. 
17 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/57 ff. 
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sac piradi monacemebis gamoqveynebiT misi kanonieri interesi Sei-

laxa da amasTan, am monacemebis publikaciis damajerebeli interesi 

ar arsebobs. „aqve sagulisxmoa isic, rom daculi unda iyos udana-

Saulobis prezumcia: is vinc jer ar gasamarTlebula, ar SeiZleba 

arsebiTad gamtyunebulad miviCnioT.“18  

rogorc cnobilia, samoqalaqo kodeqsis me-18 muxli piradi ara-

qonebrivi uflebebis ricxvSi moiazrebs piris uflebasac sakuTar 

gamosaxulebaze. aRniSnuli, pirvel yovlisa, fotografiebs, nax-

atebsa da fotomontaJebs exeba.19 msgavs moTxovnebs adgens saavto-

ro uflebebis Sesaxeb kanonmdebloba piris uflebaze sakuTar gamo-

saxulebasTan dakavSirebiT.20 piris Tanxmobis gareSe dauSvebelia 

ara mxolod misi gamosaxulebis gamoqveyneba, aramed misi sajarod 

akrZalvac. amgvari barieri gamoiyeneba mxolod „Cveulebrivi moqa-

laqeebisaTvis“. rac Seexeba cnobil pirovnebebs, aseT SemTxvevaSi, 

Sefaseba unda moxdes informaciisa da cnobebis miRebis interesTan 

SedarebiT. sabolood, es sakiTxi damokidebulia imaze, suraTze 

gamosaxuli piri gamosaxulebis gavrcelebis Semdeg darCa Tu ara 

daucveli, gaxda Tu ara xelmisawvdomi misi piradi cxovreba cno-

bili pirTa farTo wrisTvis an misi suraTi gaurkveveli, Rirsebis 

Semlaxveli saxiT iqna warmoCenili.21   

saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 nawiliT 

daculia piris pativi, Rirseba da saqmiani reputacia, romelTa 

darRvevis SemTxvevaSic, sasamarTlos meSveobiT, kanonmdeblobiT 

dadgenili wesiT, pirs SeuZlia Tavisi pirovnuli uflebebi xelyo-

fisagan daicvas. 

samoqalaqo kodeqsis me-18 muxlis me-3 nawili pirad araqonebriv 

uflebaTa dacvis samoqalaqosamarTlebrivi saSualebaa, romlis Ta-

naxmadac, Tu piris pativis, Rirsebis, saqmiani reputaciis an piradi 

                                                           
18 iqve. 
19 OGH ÖBl 1995, 233. 
20 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/58 ff.; 

SeadareT: saqarTvelos uzenaesi sasamarTlos 2013 wlis 8 noembris #as-

370-352-2013 ganCineba. 
21 OGH SZ 64/89. 
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cxovrebis saidumloebis Semlaxveli cnobebi gavrcelebulia maso-

brivi informaciis saSualebebiT, maSin maTi uaryofac amave saSua-

lebebiT unda moxdes. Tu amgvar monacemebs Seicavs organizaciis 

mier gacemuli sabuTi, maSin es sabuTi unda Seicvalos da amis Se-

saxeb ecnobos dainteresebul pirebs. im SemTxvevaSi ki, Tu xelyofa 

moxda braleulad, pirs, amave muxlis me-6 punqtis Tanaxmad, SeuZ-

lia araqonebrivi zianis anazRaurebac moiTxovos. 

zemoTqmulidan gamomdinare, SeiZleba iTqvas, rom qarTuli da 

kontinenturi evropis samarTali adamianis pirad araqonebriv uf-

lebebs gansakuTrebul mniSvnelobas aniWebs da Sesabamisad, maTi 

dacvis samarTlebriv meqanizmebsac ganamtkicebs. icavs ra, samoqala-

qo kodeqsi piris pativs, Rirsebas da saqmian reputacias, imis Se-

saZleblobas uSvebs, rom man sasamarTlo wesiT moiTxovos Tavisi 

araqonebrivi uflebebis dacva darRvevis aRkveTisa da araqonebrivi 

zianis anazRaurebis moTxovnis gziT. 

 

III. sityvisa da gamoxatvis Tavisufleba,  

rogorc samoqalaqosamarTlebrivi kategoria 

 

gamoxatvis Tavisufleba sajarosamarTlebrivi kategoriaa da sa-

qarTvelos konstituciis 24-e muxlSi aris ganmtkicebuli. aRniS-

nuli muxlis pirveli punqtis Tanaxmad, yovel adamians aqvs ufle-

ba Tavisuflad miiRos da gaavrcelos informacia, gamoTqvas da 

gaavrcelos Tavisi azri zepirad, werilobiT an sxvagvari saSuale-

biT. „gamoxatvis Tavisufleba universaluri Rirebulebis ZiriTadi 

uflebaa, romelic safuZvlad udevs sxva uflebebs. igi demokrati-

uli sazogadoebis srulfasovnad funqcionirebis aucilebeli piro-

baa. am uflebisTvis ar arsebobs viwronacionaluri saxelmwifoe-

brivi farglebi da Tavisi zenacionaluri bunebiT moicavs yvela 

adamians Tavisi moqalaqeobis miuxedavad.“22 es ufleba samoqalaqo 

kanonmdeblobaSi 2004 wlis 24 ivniss miRebul „sityvisa da gamox-

                                                           
22 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqala-

qeoba. adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas redaqto-

robiT, Tbilisi, 2013, 253. 
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atvis Tavisuflebis Sesaxeb“ saqarTvelos kanonSi aisaxa da gamox-

atvis Tavisuflebis cnebaSi faqtisa da azris elementebi gamokveTa.  

„uflebiT dacul sferos miekuTvneba azris Sexedulebebis ga-

moTqma. azri arsobrivad farTod unda gavigoT. igi moicavs Sefase-

biT msjelobebs (gamonaTqvamebs) da „faqtobriv garemoebebs~ („faq-

tebs~), roca isini azris Camoyalibebis winapirobas warmoadgenen.“23 

„faqtSi“ igulisxmeba namdvilad, realurad momxdari an arsebuli 

garemoebebi da sagnebi. „faqtebi aris is garemoebebi, romelTa gada-

mowmebac obieqturad SesaZlebelia.“24 „azris“ cnebis qveS igulisx-

meba nebismieri SefasebiTi gamonaTqvami, romelic Sedgeba gansjis, 

damokidebulebisa da Sefasebis elementebisagan da romlis marTe-

buloba Tu mcdaroba mTlianad pirad warmodgenebzea damokidebuli. 

azri Seicavs ara marto SefasebiT, aramed agreTve faqtobriv ele-

mentebsac. amitom gamonaTqvamebSi Tavs iyris rogorc SefasebiTi, 

aseve faqtobrivi elementebi. azri xSirad eyrdnoba faqtebs, faqte-

bi ki azris safuZvelia, romelic adasturebs an uaryofs mas. aR-

niSnulis gamo, azris Tavisuflebis ZiriTadi uflebiT dacvis qveS 

mTliani gamonaTqvami eqceva.“25 

„sityva „azri“ farTod ganmartebisas gulisxmobs gansjas, damo-

kidebulebasa Tu Sefasebas, romlis siswore Tu mcdaroba damokide-

bulia mTlianad individze, mis subieqtur damokidebulebaze. faqte-

bi ki, Cveulebriv, moklebulia subieqtur damokidebulebas, igi ob-

ieqturi garemoebebidan gamomdinareobs, anu Cven gvaqvs imis SesaZ-

lebloba, rom faqti SevamowmoT da vnaxoT, is realurad arsebobda 

Tu ara. swored amitom, faqtebis gadamowmeba da misi namdvilobas-

Tan Sesabamisobis dadgena SesaZlebelia.“26 

                                                           
23 zoiZe b., saqarTvelos konstituciis komentari, Tbilisi, 2013, 253, ix. 

citireba: Jarss/Pieroth. Grundgesetz für die Bundesrepublik Deutschland. Kommen-

tar, 5. Auflage, München, 2000, 173.  
24

 OGH SZ 50/11. 
25 saqarTvelos uzenaesi sasamarTlos 2003 wlis 24 aprilis #3k-1240-02 

gadawyvetileba. 
26 saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 Tebervlis #as-1278-

1298-2011 gadawyvetileba. 
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gamoxatvis Tavisuflebis amgvar dayofas didi praqtikuli mniSv-

neloba aqvs, radgan „mosazrebis (SefasebiTi msjelobis) faqtebiT 

damtkiceba SeuZlebelia, amitom arc is SeiZleba, rom vinmes am mo-

sazrebis sisworis damtkiceba daevalos. SefasebiTi msjelobis si-

marTlis damtkiceba gadauWreli amocanaa. faqtis arsi SeiZleba 

demonstrirebul iqnes, magram SefasebiTi msjelobis simarTle ar 

SeiZleba mtkicebis sagani iyos.“27 „xSir SemTxvevaSi, azrebi da 

faqtebi erTmaneTs mWidrod ukavSirdebian da maTi gamijvna rTulia. 

es ganpirobebulia imiT, rom gamoTqmis orive forma iSviaTad 

gvxvdeba sufTa saxiT.“28 

gamoxatvis Tavisuflebis amgvari gageba gaiziara „sityvisa da 

gamoxatvis Tavisuflebis“ Sesaxeb kanonmac. kanonis 1-li muxlis 

„b“ qvepunqtis Tanaxmad, azri aris SefasebiTi msjeloba, Tvalsa-

zrisi, komentari, agreTve nebismieri saxiT iseTi Sexedulebis ga-

moxatva, romelic asaxavs romelime pirovnebis, movlenis an sagnis 

mimarT damokidebulebas da ar Seicavs dadasturebad an uaryofad 

faqts. kanonis amgvar midgomas is praqtikuli mniSvneloba aqvs, rom 

me-4 muxlis 1-li punqtis Tanaxmad, azri daculia absoluturi 

privilegiiT da aravis evaleba sakuTari mosazrebebisa da Sexedu-

lebebis mtkicebis valdebuleba. kanoni uSvebs imis SesaZleblobas, 

rom dawesdes sityvisa da gamoxatvis Tavisuflebaze Sinaarsobrivi 

mowesrigeba im SemTxvevebSi, Tu adgili aqvs ciliswamebas, uxamso-

bas,29 pirispir Seuracxyofas, danaSaulis Cadenisken mowodebas, 

muqaras an arsebobs saSiSroeba imisa, rom gaxmaurdeba personalu-

ri, komerciuli an saxelmwifo saidumloeba30. 

                                                           
27 Lingens v. Austria, [ECtHR], App. no. 9815/82, 8.07.1986, Para.45. 
28 saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 Tebervlis #as-1278-

1298-2011 gadawyvetileba. 
29 „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis 

pirveli muxlis „v“ qvepunqtis Tanaxmad, uxamsoba ganmartebulia, rogorc 

gancxadeba, romelsac ara aqvs politikuri, kulturuli, saganmanaTleblo 

an samecniero Rirebuleba da romelic uxeSad laxavs sazogadoebaSi sayo-

velTaod damkvidrebul eTikur normebs. 
30 „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-

9 muxlis pirveli punqti. 
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sityvisa da gamoxatvis Tavisuflebis amgvari farTo gageba gark-

veulwilad akninebs pativisa da Rirsebis mniSvnelobas, radgan ka-

nonmdeblobiT mosazrebebis absoluturi dacva maSin, rodesac faq-

tebisa da mosazrebebis gamijvna Zalian rTulia, praqtikulad 

SeuZlebels xdis mosarCelis mxridan sakuTari uflebebis dacvas 

manamde, sanam is ar daadasturebs, rom adgili hqonda „sityvisa da 

gamoxatvis Tavisuflebis Sesaxeb“ kanonis me-9 muxlis pirveli 

punqtiT gaTvaliswinebul SemTxvevas. aqve unda gamovyoT SemTxveva, 

rodesac mosazreba emyareba faqts, ra drosac gamoTqmuli azri ar 

unda moeqces imave dacvis standartSi, rogorc es sufTa saxiT 

gamoxatuli mosazrebis SemTxvevaSia, radgan aseT viTarebaSi arse-

bobs namdvili faqtebis damaxinjebis saSiSroeba.      

 

IV. mtkicebis problemebi piradi araqonebrivi uflebebis dacvisa da 

sityvisa da gamoxatvis Tavisuflebis konkurenciisas 

 

saqarTvelos konstitucia me-17 muxlSi, erTi mxriv, ganamtki-

cebs adamianis pativisa da Rirsebis xelSeuvalobas, rogorc abso-

lutur uflebas, xolo, meore mxriv ki, 24-e muxlSi sakonstitu-

cio mniSvnelobas aniWebs sityvisa da gamoxatvis Tavisuflebas, 

romelic amave muxlis me-4 punqtis Tanaxmad, SeiZleba SeizRudos, 

Tu es aucilebelia sxvaTa uflebebis dasacavad. zemoT aRniSnuli 

magaliTidan Cans, rom es ori ufleba xSirad ikveTeba da erTmaneT-

Tan koliziaSi modian. aseT SemTxvevaSi, erT mxares dgas piris 

iseTi araqonebrivi uflebebi, rogoricaa pativi, Rirseba da saqmiani 

reputacia, xolo meore mxares ki _ piris ufleba isargeblos si-

tyvisa da gamoxatvis TavisuflebiT. amis magaliTad iuridiul li-

teraturaSi motanilia cxovelTa uflebebis damcveli organizaciis 

“PETA”-s saqme. maT erT-erT sagazeTo gamocemaSi dabeWdes sakon-

centracio banakSi myofi adamianebis Sokismomgvreli suraTebi sa-

TauriT _ „holokosti Tqvens TefSebze“. isini ganasaxierebdnen 

cxovelebis mimarT sastiki mopyrobis scenebs. uzenaesi sasamar-

Tlos palatam ver dainaxa Careva ebraelbebis RirsebaSi da aRniSna, 

rom cxovelTa uflebebis dacvis legitimuri miznidan gamomdinare, 
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Rirsebis uflebasTan SedarebiT, azris gamoxatvis Tavisufleba 

dacvis upirates Rirsad iqna miCneuli31. 

uflebaTa koliziisas sagulisxmoa ara mxolod uflebaSi Care-

vis materialuri Sinaarsis gansazRvra da amis mixedviT misi legi-

timurobis dadgena, aramed aranakleb mniSvnelovania Sedegamde mi-

saRwevi procesualuri gzac. aRniSnulis qveS igulisxmeba im saka-

nonmdeblo mowesrigebis Sinaarsis swori Sefaseba, romelic im 

faqtebisa da garemobebis dadgenas gansazRvravs, romlebic sarCelis 

sagans, mtkicebulebaTa wres Seadgenen da romlebsac mosarCele da 

mopasuxe uTiTeben sabolood, maT safuZvelze mtkicebis mxareTa 

Soris gadanawilebas. 2004 wlis 24 ivnisis sakanonmdeblo cvli-

lebebis Sedegad mtkicebis tvirTi faqtebis usworobasTan da faq-

tebisa da mosazrebebis gamijvnasTan dakavSirebiT gadavida mosarCe-

leze, ramac SedarebiT gaarTula misi procesualuri mdgomareoba.      

 

1. mtkicebis saganSi Semavali faqtebi da mtkicebulebebi 

 

„mtkicebis sagans Seadgenen is faqtebi, romelbzedac mosarCele 

da mopasuxe amyareben TavianT sasarCelo moTxovnebsa da sarCelis 

winaaRmdeg mimarTul Sesagebels.“32 mocemul SemTxvevaSi sarCeli 

safuZvliania, Tu saxezea Semdegi kumulaciuri pirobebi: 1. Tu mo-

sarCele sasamarTloSi daamtkicebs, rom mopasuxis gancxadeba Sei-

cavs arsebiTad mcdar faqts uSualod mosarCelis Sesaxeb; 2. am 

gancxadebiT mosarCeles ziani miadga; 3. gancxadebuli faqtis mcda-

roba mopasuxisaTvis winaswar iyo cnobili an mopasuxem gamoiCina 

aSkara da uxeSi daudevroba, ramac gamoiwvia arsebiTad mcdari 

faqtis Semcveli gancxadebis gavrceleba.33 

                                                           
31 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/47 ff, ix. 

citireba: JBl, 2007, 574. 
32 liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso ko-

deqsis komentarebi, meore Sesworebuli da gadamuSavebuli gamocema, Tbi-

lisi, 2007, 200. 
33 saqarTvelos uzenaesi sasamarTlos 2008 wlis 16 maisis #as-810-1129-

07 ganCineba. 
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germanul iuridiul literaturaSi ganasxvaveben mkacr da Tavi-

sufal mtkicebulebebs. mkacr mtkicebasTan saqme gvaqvs maSin, rode-

sac garemoeba ar SeiZleba dadasturdes imisgan gansxvavebuli mtki-

cebulebiT, vidre es saproceso kanonmdeblobiTaa gaTvaliswinebu-

li. rac Seexeba Tavisufal mtkicebas, igi kanoniT dadgenili mtki-

cebulebebis ricxviT ar aris Semofargluli.34 „mtkicebulebaTa 

Sefaseba gamomdinareobs iqedan, Tu ramdenad  relevanturia isini 

saqmisadmi. aRniSnulidan gamonaklisia is SemTxveva, rodesac maga-

liTad, mtkicebuleba warmodgenilia zogadi pirovnuli uflebis 

darRvevasTan dakavSirebiT da ZiriTadi uflebis dacvis interesi 

mtkicebulebaTa gamoyenebis interess aRemateba.“35 aseT SemTxvevaSi, 

mtkicebulebaTa Sefaseba mimdinareobs Tavisufali mtkicebis piro-

bebSi da dasaSvebia nebismieri saxis mtkicebuleba. „sxva SemTxveveb-

Si mtkicebulebaTa Sefaseba xdeba Cveulebrivi mtkicebis procesis 

mixedviT.“36 

saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxlis me-2 

nawilis Tanaxmad, im garemoebaTa damtkiceba, romelsac emyareba 

moTxovna Tu Sesagebeli, SeiZleba TviT mxareTa (mesame pirTa) axs-

na-ganmartebiT, mowmeTa CvenebebiT, werilobiTi Tu nivTieri mtkice-

bulebebiTa da eqspertizis daskvniT. „amave muxlis me-3 nawilis 

gaTvaliswinebiT, kanoniT ar aris dadgenili, rom pativis, Rirsebis, 

reputaciis Selaxvis faqtebi unda dadasturdes konkretuli mtki-

cebulebebiT; amdenad, aRniSnuli Rirebulebebis Selaxvis faqti 

SeiZleba dadasturdes nebismieri zemoT CamoTvlili mtkicebuleba-

Ta saxeebis meSveobiT, maT Soris, TviT mosarCelis axsna-

ganmartebiTac. am SemTxvevaSi yuradReba unda gavamaxviloT imaze, 

rom mxareTa axsna-ganmartebis is nawili warmoadgens mtkicebule-

bas, romelic saqmis sworad gadawyvetisaTvis mniSvnelobis mqone 

garemoebis arseboba ararsebobas adasturebs. amasTan, mxareTa axsna-

ganmartebebi unda Sefasdes sxva mtkicebulebebTan erTobliobaSi, 

                                                           
34 Lüke W., Zivilprozessrecht, 10. Aufl., München, 2011, 259 ff. 
35 BVerfG NJW 2002, 3619; Münch-Komm/Prütting §284Rn, 64 ff. 
36 Lüke W., Zivilprozessrecht, 10. Aufl., München, 2011, 267ff. 
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ra drosac gasaTvaliswinebelia konkretuli samarTalurTierTobis 

specifika.“37 

qarTuli kanonmdebloba piradi araqonebrivi uflebebis dacvas-

Tan dakavSirebul davebSi germanuli saproceso kanonmdeblobis 

msgavsia da mtkicebulebaTa winaswar dadgenili wriT ar aris Se-

mofargluli. mosarCeles ufleba aqvs sarCelSi miTiTebuli faqto-

brivi garemoebebi daafuZnos saproceso kodeqsiT gaTvaliswinebul 

nebismier mtkicebulebas, radgan arc materialuri da arc saproce-

so kanonmdebloba aseTi saxis davebSi ar iTvaliswinebs specialuri 

mtkicebulebis arsebobis aucileblobas.   

 

2. mtkicebis tvirTis gadanawilebis problemebi 

 

2004 wlis 24 ivniss saqarTvelos parlamentma miiRo „sityvisa 

da gamoxatvis Tavisuflebis Sesaxeb“ kanoni, romliTac dadginda 

axali mtkicebis tvirTis gadanawilebis standarti. amis paralelu-

rad, cvlilebebi Sevida saqarTvelos samoqalaqo kodeqsis me-18 

muxlis meore nawilSi, romlis Zveli redaqciac adgenda dRevande-

lisagan radikalurad gansxvavebul mtkicebis tvirTis gadanawile-

bas da romelic ar Seesabameboda im mtkicebiT standarts, romelic 

dadgenili iyo adamianis uflebaTa evropuli sasamarTlosa da ucxo 

qveynis sasamarTloebis mier. 

sakanonmdeblo cvlilebebis Sedegad Seicvala Zveli sasamarTlo 

praqtikac, romelic xSir SemTxvevaSi mtkicebis tvirTis araswor 

balanss adgenda da win gadaidga nabiji sasamarTlo praqtikis samo-

qalaqo saproceso kodeqsis 102-e muxlis danawesTan, aseve saerTa-

Soriso mtkicebiT standartebTanac SesabamisobaSi moyvanis sakiTx-

Si. Tumca magram sityvisa da gamoxatvis Tavisuflebis dacvis pa-

ralelurad, piradi araqonebrivi uflebebis dacva mtkicebis Tval-

sazrisiT arsebiTad garTulda.      

 

  

                                                           
37 saqarTvelos uzenaesi sasamarTlos 2009 wlis 23 ivlisis #as-1174-

1319-08 ganCineba. 
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2.1. mtkicebis tvirTis gadanawileba  

qarTuli kanonmdeblobis mixedviT 

 

2004 wlis 24 ivniss, „sityvisa da gamoxatvis Tavisuflebis 

Sesaxeb“ kanonis amoqmedebis paralelurad cvlileba Sevida samoqa-

laqo kodeqsis me-18 muxlis me-2 nawilSi, romlis Zveli redaqcia 

adgenda, rom pirs ufleba aqvs sasamarTlos meSveobiT moiTxovos 

im cnobebis uaryofa, romlebic laxavs mis pativs, Rirsebas, piradi 

cxovrebis saidumloebas, pirad xelSeuxeblobas an saqmian reputa-

cias, Tu am cnobebis gamavrcelebeli ar daamtkicebs, rom isini 

sinamdviles Seesabameba. igive wesi gamoiyeneba faqtobrivi monaceme-

bis arasrulad gamoqveynebisaTvis, Tuki amiT ilaxeba piris pativi, 

Rirseba an saqmiani reputacia.38 Zveli sakanonmdeblo mowesrigeba 

mtkicebis tvirTs calsaxad mis gamvrcelebels (mopasuxes) aki-

srebda, mas unda emtkicebina, rom mis mier gavrcelebuli cnobebi 

mosarCelis Taobaze iyo swori, sinamdvilesTan Sesabamisi da es 

cnobebi Sesabamisi mtkicebulebebiT gaemyarebina. cxadia, amgvari 

mowesrigeba SesabamisobaSi ar iyo saqarTvelos samoqalaqo sapro-

ceso kodeqsis 102-e muxlis pirveli nawilis moTxovnebTan, rom-

lis Tanaxmadac, yovelma mxarem unda amtkicos is faqtebi da gare-

mobebi, romlebzedac Tavis sasarCelo moTxovnas amyarebs. am stan-

dartiT sworedac mosarCelem unda amtkicos cnobebis mcdaroba da 

ara misma gamvrcelebelma. 

2004 wlis 24 ivniss ganxorcielebuli sakanonmdeblo cvlile-

bebis Sedegad,39 saqarTvelos samoqalaqo kodeqsis 18-e muxlis 

meore nawili Camoyalibda Semdegnairad: pirs ufleba aqvs sasamar-

Tlos meSveobiT, kanoniT dadgenili wesiT daicvas sakuTari pativi, 

Rirseba, piradi cxovrebis saidumloeba, piradi xelSeuxebloba an 

saqmiani reputacia Selaxvisagan. samoqalaqo kodeqsidan amoRebul 

iqna mtkicebis tvirTze miTiTeba da igi sruliad gansxvavebuli 

                                                           
38 saqarTvelos samoqalaqo kodeqsis me-18 muxlis meore nawilis 2004 

wlis 26 ivnisis sakanonmdeblo cvlilebebamde arsebuli redaqcia ix., 

<https://matsne.gov.ge/ka/document/view/31702?publication=0> [2.05.2015] 
39 <https://matsne.gov.ge/ka/document/view/33220#> [02.05.2015] 
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SinaarsiT gadavida „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ 

kanonis me-7 muxlSi. aRniSnuli muxlis pirveli punqtis Tanaxmad, 

am kanoniT aRiarebuli da daculi uflebebis nebismieri SezRudva 

utyuar mtkicebulebebs unda emyarebodes. amave muxlis me-2 punqtis 

Tanaxmad ki, am kanoniT aRiarebuli da daculi uflebebis SezRud-

visas yovelgvari eWvi, romelic kanoniT dadgenili wesiT ver da-

dasturdeba, am uflebebis SezRudvis sawinaaRmdegod unda gada-

wydes. aRniSnulidan gamomdinare, axali mtkicebiTi standartiT, 

mosarCele valdebuli gaxda, gavrcelebuli faqtebis usworoba 

utyuari mtkicebulebebiT emtkicebina.  

kanonis es norma, romlis Tanaxmadac, mtkicebis tvirTi Zveli 

mowesrigebisgan gasxvavebiT, Sebrunebulia mosarCelisaken, erTi 

mxriv, qmnis sityvis da gamoxatvis Tavisuflebis mniSvnelovan ga-

rantias, Tumca, meore mxriv, piradi araqonebrivi uflebebis dacvas 

arTulebs. „Tu adre moqmedi saqarTvelos samoqalaqo kodeqsis me-

18 muxlis mixedviT, mopasuxe iyo valdebuli, emtkicebina gavrce-

lebuli cnobebis sinamdvile, axali kanonis Tanaxmad, es wesi Se-

brunebulia da axla mosarCelea valdebuli, amtkicos mis mimarT 

gavrcelebuli cnobebis sinamdvilesTan Seusabamoba. aRsaniSnavia, 

rom msgavsi sakanonmdeblo normebi ZiriTadad dasavlur, gansaku-

TrebiT ki aSS-s samarTlebriv sistemaSia damkvidrebuli.“40 „sity-

visa da gamoxatvis Tavisuflebis Sesaxeb“ kanonis mixedviT, yovelg-

vari eWvi, romelic arsebobs sasamarTloSi saqmis ganxilvisas, unda 

gadawydes sityvis Tavisuflebis SezRudvis sawinaaRmdegod. „eWvi 

SeiZleba exebodes mraval sakiTxs, maT Soris: a) kerZo an sajaro 

piris statusis miniWebis sakiTxs; b) sazogadoebrivi yuradRebis an 

cnobismoyvareobis statusis miniWebis sakiTxs; g) azris an faqtis 

statusis miniWebis sakiTxs.“41 swored am ukanasknelma gaxada mo-

sarCelis pozicia mtkicebis procesSi gansakuTrebiT rTuli, rame-

Tu azrisa da faqtis gansxvaveba xSirad Zalian rTulia, xolo mo-

sarCelis piradi araqonebrivi ufleba ki daucveli rCeba. 

                                                           
40 kotetiSvili i., gamoxatvis Tavisufleba, t.2, gamoxatvis Tavisufleba 

saqarTveloSi, Tbilisi, 2005, 20. 
41 iqve, 32. 



103 

mtkicebis tvirTis gadanawilebis es midgoma gaziarebulia kano-

nis me-13 muxlSic, romelic arsebiTad mcdari faqtis Semcveli da 

pirisTvis zianis mimyenebeli, misi saxelis gamtexi gancxadebis 

gavrcelebisaTvis pasuxismgeblobas awesebs. miTiTebuli normis Ta-

naxmad, pirs samoqalaqosamarTlebrivi pasuxismgebloba ekisreba ker-

Zo piris ciliswamebisaTvis, Tu mosarCele sasamarTloSi daamtki-

cebs, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts 

uSualod mosarCelis Sesaxeb da am gancxadebiT mosarCeles ziani 

miadga. normis Sinaarsidan gamomdinare, mosarCeles SeiZleba mou-

wios iseTi faqtebis ararsebobis mtkiceba, romelic saerTod arc 

arsebobda, aseTi kuTxiT faqtebis damtkiceba ki faqtobrivad mtki-

cebis tvirTisaTvis Tavis garTmevas gamoricxavs. 

sagulisxmoa me-7 muxlis me-7 punqti, romlis Tanaxmadac, im 

SemTxvevaSi, Tu mopasuxe ar gaamxels im wyaros, saidanac man faq-

tebis gavrcelebisas ixelmZRvanela, es ar aris misi sawinaaRmdego 

gadawyvetilebis miRebis safuZveli. mocemuli norma mizanSewonilia 

ganvixiloT samoqalaqo saproceso kodeqsis 136-e muxlis me-5 na-

wilTan mimarTebiT. Tu werilobiTi mtkicebulebis wardgenaze ara-

sapatio mizeziT uars ambobs erT-erTi mxare, romelic ar uaryofs, 

rom mtkicebuleba mis xelTaa, sasamarTlos SeuZlia mtkicebulebis 

gamoTxovis Sesaxeb Suamdgomlobis aRmZvreli piri gaaTavisuflos 

im faqtis mtkicebis tvirTisagan, romelic am mtkicebulebiT unda 

daedasturebina da aseTi tvirTi gadaakisros mxares, romelic uars 

mbobs werilobiTi mtkicebulebis wardgenaze. vfiqrob, marTalia, 

mopasuxis mier informaciis wyaros gamxelaze uari ar aris avto-

maturad misi sawinaaRmdego gadawyvetilebis gamotanis safuZveli, 

magram mosarCelis mier aRniSnuli saproceso uflebis gamoyenebisa 

da mtkicebulebis mopasuxisagan gamoTxovis SemTxvevaSi, igi sasa-

marTlos davalebiT valebuli xdeba, aRniSnuli mtkicebuleba war-

moadginos, xolo warmoudgenlobis SemTxvevaSi, es faqti dadastu-

rebulad miiCneva da mopasuxes am faqtis sisworis mtkiceba daeva-

leba. 
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2.2. mtkicebis standarti qarTuli, ucxouri da  

saerTaSoriso sasamarTloebis praqtikaSi 

2.2.1. qarTuli sasamarTlo praqtika 

 

piradi araqonebrivi uflebebis dacvis sakiTxebTan dakavSirebiT, 

qarTuli sasamarTlo praqtika arc Tu ise mwiria. vxvdebiT gadawy-

vetilebebsac, romlebSic mtkicebis tvirTis gadanawilebasTan da-

kavSirebuli sakiTxebi ganmartebulia. am kuTxiT mniSvnelovania 

sasamarTlo praqtikis gaanalizeba 2004 wlis 24 ivnisis sakanonm-

deblo cvlilebebamde da mis Semdeg. 

„adamianis uflebaTa evropis konvenciisa da gansakuTrebiT evro-

puli sasamarTlos precedentuli samarTlis gamoyenebis Tvalsa-

zrisiT, Zalze mniSvnelovania Tbilisis saolqo sasamarTlos 2002 

wlis 3 ivlisis gadawyvetileba, romelic exeba v. asaTianis sar-

Cels samauwyeblo kompania „rusTavi-2-is“, gadacema „60 wuTis“ 

wamyvanis a. gogiCaiSvilisa da i. kereseliZis winaaRmdeg. mosarCele 

v.asaTianis sarCelis mixedviT, 2001 wlis 1 aprils samauwyeblo 

kompania „rusTavi-2“-ma da a. gogiCaiSvilma gadacema „60 wuTis“ 

meSveobiT sajarod gaavrceles mosarCelis pativis, Rirsebisa da 

saqmiani reputaciis Semlaxveli informacia. mosarCelis azriT, mo-

pasuxeebma: i. kereseliZem da gadacemis avtorma a. gogiCaiSvilma 

gadacemaSi mosarCele daadanaSaules ori adamianis mkvlelobaSi, 

ucxo qveynis specsamsaxurebTan TanamSromlobasa da saxelmwifo 

kreditis aramiznobrivad gamoyofaSi.“42 

„...precedentis gamoyenebiT saolqo sasamarTlom aseve aRniSna, 

rom: „...kereseliZis mier gavrcelebuli yvela gancxadeba cnobebia 

faqtebis Sesaxeb, romelsac sWirdeba mtkiceba. sinamdvilesTan Sesa-

bamisobis mtkicebis tvirTi ki imave lingensis saqmeze dadgenili 

standartiT da saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 

punqtis Sesabamisad ekisreba mis gamavrcelebels... saolqo sasamar-

Tlom gadawyvetilebaSi miuTiTa, rom „mopasuxeTa mier gavrcele-

                                                           
42 korkelia k., adaminis uflebaTa evropuli sasamarTlos precedentuli 

samarTlis roli saqarTvelos sasamarTloebis praqtikaSi, adaminis ufle-

baTa dacva erovnul da saerTaSoriso samarTalSi, Tbilisi, 2002, 90. 
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buli cnobebi faqtebis Sesaxeb aSkarad laxavs valeri asaTianis 

pativs, Rirsebasa da saqmian reputacias, vinaidan isini Seicaven 

mtkicebas mosarCelis mier kanonis, moralis normebis darRvevisa da 

uRirsi saqcielis Cadenis Sesaxeb, rac imaSi gamoixateba, rom mopa-

suxeebma v.asaTians brali dasdes umZimes danaSaulTa - ritualuri 

mkvlelobis, ucxo qveynis spec-samsaxurebTan TanamSromlobis, Ta-

namdebobis borotad gamoyenebisa da uflebamosilebis gadametebaSi. 

mopasuxeebma verc erTi mtkicebulebiT ver uzrunvelyves maTi ver-

siis sinamdvilesTan Sesabamisobis damtkiceba.~ saolqo sasamarTlom 

aRniSna, rom „rusTavi-2-isa“ da Jurnalist a. gogiCaiSvilis mier 

„tendenciurad iqna gaSuqebuli irakli kereseliZis zemoaRniSnuli 

versia, rac imaSi gamoixateba, rom a. gogiCaiSvilma cnobebs Tavisi 

daskvnebiT SesZina damajerebloba da sazogadoebas miawoda rogorc 

utyuari da dadasturebuli faqtebi, riTac Selaxa valeri asaTia-

nis pativi, Rirseba da saqmiani reputacia.~43 

saolqo sasamarTlom evropuli sasamarTlos gadawyvetilebis 

(`lingensi avstriis winaaRmdeg~) safuZvelze aRniSna, rom v. asa-

Tianis mimarT gakeTebuli gancxadebebi, sasamarTlos azriT, „...aris 

cnobebi faqtebis Sesaxeb, rac damtkicebas eqvemdebareba da romlis 

sinamdvilesTan Sesabamisobis mtkicebis valdebuleba adamianis uf-

lebaTa evropuli sasamarTlos mier lingensis saqmeze dadgenili 

standartis mixedviT, ekisreba mis gamavrcelebels.“ saolqo sasa-

marTlom aseve miuTiTa, rom „dasaxelebuli precedentis mixedviT: 

„Jurnalistebi aseT SemTxvevaSi ver gaeqcevian sasamarTlos mier 

damnaSaved cnobas, Tuki isini ver daamtkiceben TavianTi gancxadebe-

bis simarTles.“44 

saolqo sasamarTlo Tavis gadawyvetilebaSi daeyrdno ara mxo-

lod saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 nawilis45 

moTxovnebs, aramed ganacxada isic, rom mtkicebis tvirTis dakisre-

bas cnobebis gamvrceleblisaTvis, iTvaliswinebda adamianis ufleba-

                                                           
43 iqve, 91. 
44 iqve, 92. 
45 igulisxmeba 2004 wlis 24 ivnisamde arsebuli sakanonmdeblo mowesri-

geba. 
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Ta evropuli sasamarTlos praqtikac (`lingensi avstriis winaaRm-

deg~). aRsaniSnavia, rom saolqo sasamarTlos amgvari Sefaseba ada-

minis uflebaTa evropuli sasamarTlos miTiTebul gadawyvetile-

basTan dakavSirebiT arasworia. miTiRebul davaSi saqmis arsi mdgo-

mareobda imaSi, rom lingensma, romelic venis erT-erTi gazeTis 

Jurnalisti iyo, 1975 wlis oqtomberSi, avstriis mTavari arCevne-

bis Semdeg gamoaqveyna ori statia, sadac akritikebda arCevnebSi 

gamarjvebul federalur kancler bruno kraiskis. kritika exeboda 

kancleris gadawyvetilebas, koalicia Seeqmna im partiasTan, romel-

sac nacisturi warsulis mqone adamiani xelmZRvanelobda. statiaSi 

mxilebuli iyo kancleris mier yofili nacistebisaTvis sistematu-

ri politikuri Tanadgomis gawevis mcdelobac. kancleris saCivris 

safuZvelze, avstriis sasamarTloebma es gancxadebebi Seuracxmyof-

lad miiCnies da Jurnalisti 15 000 SilingiT daajarimes avstriis 

sisxlis samarTlis kodeqsis 111-e paragrafis46 safuZvelze. amave 

paragrafis me-3 punqtiT dadgenili standartiT, romelic faqtebis 

sisworis mtkicebis tvirTs mis gamvrcelebels akisrebda, erovnul-

ma sasamarTloebma gadawyvites, rom Jurnalistma ver SeZlo daemt-

kicebina Tavisi braldebis simarTle. „adamianis uflebaTa evropul-

ma sasamarTlom aRniSnul saqmeSi daadgina konvenciis me-10 muxlis 

darRveva da ganmarta, rom avstriis sasamarTloebis midgoma mcdari 

iyo, radgan mosazrebis (SefasebiTi msjelobis) faqtebiT damtkiceba 

SeuZlebelia; amitom, arc is SeiZleba, rom vinmes am mosazrebebis 

sisworis damtkiceba daevalos.“47 „avstriis sasamarTloebis midgo-

ma faqtebis sizustis mtkicebasTan da gamoxatvis kavSirebiT sasa-

marTlom arasworad miiCnia. sasamarTlom xazgasmiT aRniSna 

,,faqtebsa~ da `SefasebiT msjelobebs~ Soris arsebuli gansxvaveba 

da dasZina, rom ,,SefasebiTi msjelobis~ simarTlis damtkiceba ga-

                                                           
46 „nebismieri piri, romelic mesame pirs brals sdebs misi Tanamdebobrivi 

mdgomareobisaTvis Seuferebeli formiT an damokidebulebiT, pativisa da 

Rirsebis sawinaaRmdego moqmedebiT an iseTi formiT, romelic Seuracxyofs 

an amcirebs mas sazogadoebis winaSe, isjeba Tavisuflebis aRkveTiT ara 

umetes eqvsi Tvisa an jarimiT.“ 
47 Lingens v. Austria, [ECtHR], App.no. 9815/82, 8.07.1986, Para.45. 
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dauWreli amocanaa.“48 aRniSnulidan gamomdinare, sasamarTlom lin-

gensis gancxadebebi miiCnia mosazrebebad da amdenad, maTi sinamdvi-

lesTan Sesabamisobis damtkicebis sakiTxic lingenss ar daakisra. 

saolqo sasamarTlos miTiTeba mtkicebis tvirTis amgvar gadanawi-

lebaze arasworia imdenad, ramdenadac gamvrceleblisaTvis mis daki-

srebas iTvaliswinebda erovnuli kanonmdebloba, kerZod ki sisxlis 

samarTlis kodeqsi da adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebaSi arc ki yofila sasamarTlos mier gakeTebuli Se-

faseba imis Taobaze, rom gavrcelebuli cnobebis siswore gamvrce-

lebels unda emtkicebina. amasTan, dauSvebeli iyo avstriis sisxlis 

samarTlis kodeqsiT gaTvaliswinebuli mtkicebis tvirTis gadana-

wilebis samoqalaqo saproceso kodeqsiT dadgenil mtkicebis 

tvirTTan gaigiveba. „marTalia, garkveul SemTxvevebSi, samoqalaqo 

pasuxismgeblobis dakisrebis winapirobebsa da sisxlissamarTlebri-

vi pasuxismgeblobis dakisrebis safuZvlebs Soris SesaZloa Tanxve-

dra arsebobdes, magram gansaxilvel saqmeSi moTxovna zianis ana-

zRaurebaze samoqalaqo samarTlis principebiT unda ganxiluliyo“ 

... „pasuxismgeblobis sakiTxis gadawyveta damoukidebel samarTle-

briv Sefasebas moiTxovda im kriteriumebisa da mtkicebis standar-

tis safuZvelze, rac gansxvavdeboda sisxlissamarTlebrivi pasux-

ismgeblobis dakisrebisas gamosayenebeli kriteriumebisa da stan-

dartebisagan.“49 saolqo sasamarTlos mxridan araswori iyo sis-

xlis samarTlis SemadgenlobiT dadgenili mtkicebis standartis 

samoqalaqo procesSi gadmotana da maTi erTmaneTTan gaigiveba. 

sakanonmdeblo cvlilebebis Semdeg, Seicvala sasamarTlo praq-

tikac da uzenaesi sasamarTlos precedentebSi vxvdebiT, rom „sity-

visa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoniT 

mtkicebis tvirTi ekisreba mosarCeles, mosarCelea valdebulia 

amtkicos, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts 

                                                           
48 iqve, Para.46. 
49

 Ringvold v. Norway,[ECtHR], App. no. 34964/97, 11.02.2003, Para.38; abesaZe d., 

danaSauliT miyenebuli zianis anazRaurebis wesi samoqalaqo saproceso 

samarTalSi _ erovnuli praqtika da saerTaSoriso gamocdileba, stunden-

turi samarTlebrivi Jurnali, Tbilisi, 2014, 17. 
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mis Sesaxeb, am gancxadebiT mas miadga ziani da mopasuxe braleulad 

moqmedebda.“50 

 

2.2.2. adaminis uflebaTa evropuli sasamarTlos praqtika 

 

adamianis uflebaTa evropuli sasamarTlos mier ganxilul saq-

meTa Soris, romlebic sityvisa da gamoxatvis Tavisuflebisa da 

piradi araqonebrivi uflebebis konkurencias exeboda, zemoTnaxsenebi 

lingensis saqmeze miRebuli gadawyvetileba erT-erTi umniSvnelova-

nesia. garda amisa, yuradsaRebia evropuli sasamarTlos kidev ram-

denime gadawyvetileba, romlebSic saubaria mtkicebis tvirTis gada-

nawilebis sakiTxebze. 

am mxriv, sainteresoa gadawyvetileba saqmeze `torgeir tor-

geirsoni islandiis winaaRmdeg~. torgeir torgeisonma presaSi gaa-

keTa gancxadeba, romelic islandiaSi gavrcelebul policiur sim-

xeces exeboda. man policiis oficrebi „uniformian mxecebs“ Seada-

ra. policiis qcevebi daxasiaTebuli iyo, rogorc daSinebiTi, uka-

nono, daudevari da uniWo. erovnul sasamarTloebSi mister tor-

geisoni damnaSaved cnes policiis im wevrebis ciliswamebisTvis, 

romlebic sadavo gamonaTqvamSi calsaxad identificirebulebi ar 

iyvnen da mosarCeles jarimis gadaxda daakisres. evropulma sasa-

marTlom miiCnia, rom am SemTxvevaSi simarTlis moTxovna iqneboda 

aragonivruli, SeuZlebelic ki da ganacxada, rom presa TiTqmis 

verafers ver dabeWdavda, Tuki mas mxolod sruliad damtkicebuli 

faqtebis gamoqveynebas mosTxovdnen. sasamarTlos azriT, mosarCele 

aRmoCnda aragonivruli da SesaZloa, gadauWreli amocanis winaSe 

maSin, rodesac mas sakuTari gancxadebebis sisworis damtkiceba daa-

vales.51 

mtkicebis tvirTis gadanawilebasTan dakavSirebiT sagulisxmoa 

aseve adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 

                                                           
50 saqarTvelos uzenaesi sasamarTlos 2008 wlis 16 maisis #as-810-1129-

07 ganCineba. 
51 Thorgeir Thorgeirson v. Iceland, [ECtHR], App.no. 13778/88, 25.06.1992, Pa-

ra.62. 
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saqmeze “Bergens Tidende” norvegiis winaaRmdeg~. yoveldRiurma ga-

zeTma “Bergens Tidende”-m gamoaqveyna masalaTa seria eqimis mier 

klinikaSi Catarebul warumatebel plastikur operaciebze. amasTan, 

zogierT maTgans Tan axlda dokumenturi fotomasala. norvegiis 

uzenaesma sasamarTlom “Bergens Tidende” damnaSaved cno saxelis 

gamtexi cnobebis gavrcelebaSi, ramdenadac statiebSi moyvanili 

mravali mtkicebuleba sasamarTlom dausabuTeblad miiCnia. momCiva-

nis mier faqtebis mtkicebis tvirTTan dakavSirebiT evropulma sa-

samarTlom aRniSna, rom ,,aucilebelia, arsebobdes gansakuTrebuli 

mizezebi, vidre gazeTi gaTavisufldeba misi Cveuli movaleobisagan 

- daadasturos im faqtobrivi gancxadebebis namdviloba, romelic 

Sinaarsobrivad saxelis gamtexs warmoadgens. imis garkvevisas, Tu 

ramdenad arsebobda aRniSnuli mizezebi, unda Sefasdes gancxadebe-

bis buneba da xasiaTi, agreTve, unda ganisazRvros, ramdenad sarwmu-

noa gazeTis wyaroebi aRniSnul sakiTxTan dakavSirebiT“.52 sasamar-

Tlom miiCnia, rom momCivans ar gadaumowmebia misi wyaroebis namd-

viloba statiebis gamocemamde. am saqmis ganxilvisas adamianis uf-

lebaTa evropis sasamarTlom mxedvelobaSi miiRo is faqti, rom 

sadavo statiaTa seriaSi aRwerili iyo konkretuli SemTxvevebi, 

romlebic efuZneboda im adamianebis gamocdilebas, romelTa kosme-

tikuri operaciebi warumatebeli aRmoCnda. es Zalze mniSvnelovani 

problemaa adamianis janmrTelobis dacvis TvalsazrisiT, amitom, 

sazogadoebrivi interesis gaTvaliswinebiT, msgavsi masalis gamoq-

veyneba gamarTlebulia. sasamarTlom mxedvelobaSi miiRo isic, rom 

SesaZloa, Jurnalisturi eTikis dacvis TvalsazrisiT, Jurnaliste-

bi arasakmarisad koreqtulad moqmedeben, magram sasamarTlo 

daeyrdno samarTlebrivi normebis standartul midgomas, romlis 

Tanaxmadac, „arc erT sasamarTlos ar SeuZlia ukarnaxos Jurnal-

ists, rogori meTodebi gamoiyenos movlenebis aRwerisas“53. 

 

  

                                                           
52 Bergens Tidende v. Norway, [ECtHR], App.no. 26132/95, 2.05.2000, Para.51. 
53 iqve, Para.53. 
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2.2.3. aSS-is sasamarTlo praqtika 

 

„sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos ka-

noni warmoadgens amerikul samarTalSi gabatonebul models.54 ami-

tom mizanSewonilia im qveynis precedentuli samarTlis mimoxilva, 

saidanac safuZvels iRebs qarTuli kanoni. 

mtkicebis standartTan mimarTebiT mniSvnelovania aSS-is uzenaesi 

sasamarTlos 1931 wlis gadawyvetileba saqmeze `nairi minesotas 

winaaRmdeg~.55 miTiTebul saqmeSi henepinis olqis prokurorma da 

SemdgomSi gubernatorma _ floid olsonma sasamarTloSi uCivla 

gazeTs _ “Saturday Press”, minesotas StatSi moqmedi im kanonis sa-

fuZvelze, romliTac wesrigis darRvevad miiCnevda „boroti, skan-

daluri da cilismwamebluri“ gazeTebisa da publikaciebis gamoce-

mas. kanonis teqstSi ewera, rom yvela pirs, romelic sazogadoe-

brivi wesrigis amgvar damrRvevad iqneba miCneuli, gazeTisa Tu 

publikaciis gamocema aekrZaleba. sarCelSi, romelic olsonma sasa-

marTloSi Seitana, aRniSnuli iyo Semdegi: gazeTSi gamoqveynebuli 

cnobebiT, samarTaldamcav organoebsa da moxeleebs ar SeswevdaT 

unari, gamoevlinaT da daesajaT saTamaSo biznesSi, alkoholis kon-

trabandasa da reketul saqmianobaSi CarTuli pirebi, romlebic 

ebraeli gangsteris mfarvelobiT sargeblobdnen. minesotaSi moqmedi 

kanonmdeblobis Tanaxmad, sajaro moxeleebs SeuZliaT, sasamarTlo-

Si uCivlon gamomcemlebs skandaluri da cilismwamebluri sagamom-

cemlo saqmianobisaTvis, gansakuTrebiT, Tu es gamocema sajaro mox-

eleebis mier Cadenil gadacdomebze, samsaxurebriv gulgrilobaze 

saubrobs. Tu gamomcemeli an mesakuTre mosamarTles ar warudgens 

mtkicebulebebs, romliTac igi daamtkicebs, rom publikacia swor 

informacias Seicavs da gamoqveynebulia keTili ganzraxviT da ga-

marTlebuli miznebiT, mis mier gazeTis Semdgomi gamocema dasjadia, 

ramdenadac sasamarTlos upativcemulobad aris miCneuli. uzenaesma 

sasamarTlom daadgina, rom mtkicebis tvirTis amgvari dakisreba 

                                                           
54 kotetiSvili i., gamoxatvis Tavisufleba t.2, gamoxatvis Tavisufleba 

saqarTveloSi, Tbilisi, 2005, 54. 
55 Near v. Minnesota, 283 U.S. 697. 
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presaze warmoadgens misi Tavisuflebis im garantiebis darRvevas, 

romlebic meToTxmete SesworebiT aris aRiarebuli da vrceldeba 

Statebze. swored es aris cenzuris arsi.56 

aSS-is sasamarTlo praqtikaSi am kuTxiT precedentul gadawyve-

tilebadaa miCneuli “New York Times” salivanis winaaRmdeg~.57 am 

saqmeSi alabamas StatSi arCeuli sami komisaridan erT-erTma, sali-

vanma, sasamarTloSi sarCeli Seitana gazeT “New York Times”-is 

winaaRmdeg, romelmac gamoaqveyna gancxadeba. mosarCelem es gancxa-

deba cilismwameblurad miiCnia, radgan misi ramdenime fragmenti 

Seicavda araswor faqts da exeboda policiis qmedebas studentebis 

mier samoqalaqo uflebebis dasacavad gamarTul demonstraciaze. 

salivani davobda, rom sareklamo gancxadebaSi moyvanili faqtebi, 

romelSic konkretul pirze ar iyo saubari, sinamdvileSi, mas ex-

eboda, radgan policiis departamentis zedamxedveloba swored misi 

movaleoba iyo. uzenaesma sasamarTlom aRniSna, rom pirveli Seswo-

rebis intepretaciis Sedegad miRebuli garantiebi ganuxrelad ua-

ryofs gamonaklisis dawesebas simarTlis testisaTvis, gansakuTre-

biT ki iseTs, romelic simarTlis mtkicebis tvirTs gamvrcelebels 

akisrebs.58 

 

V. daskvna 

 

saqarTvelos konstituciis me-17 muxliT pirovnebis pativi da 

Rirseba daculia absoluturi privilegiiT, samoqalaqo kodeqsi ki 

piris pirad araqonebriv uflebebs maTi Sinaarsis gaTvaliswinebiT 

samoqalaqo brunvis umniSvnelovanes obieqtad miiCnevs da dacvis 

sakanonmdeblo reglamentirebasac axdens. amis sapirwoned dgas sxva 

piris sityvisa da gamoxatvis Tavisufleba, romelic ZiriTad uf-

                                                           
56 oqruaSvili m., kotetiSvili i., gamoxatvis Tavisufleba, t.1, gamoxatvis 

Tavisufleba aSS-sa da evropaSi, Tbilisi, 2005, 168. 
57 New York Times Co. v. Sullivan, 376 U.S. 254. 
58 oqruaSvili m., kotetiSvili i., gamoxatvis Tavisufleba, t.1, gamoxatvis 

Tavisufleba aSS-sa da evropaSi, Tbilisi, 2005, 177. 
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lebaTa ricxvs ganekuTvneba da konstituciiTa da „sityvisa da ga-

moxatvis Tavisuflebis Sesaxeb“ kanoniTaa daculi. 

am ori umniSvnelovanesi uflebis dacvisas samarTliani balansis 

uzrunvelsayofad saWiro iyo maTi konkurenciis pirobebSi, sasa-

marTlos mier romelime uflebis SezRudvis legitimuri miznis 

dasadgenad mtkicebis sagnis sworad gansazRvra da swori sakanonm-

deblo regulaciebis pirobebSi mxareTa Soris mtkicebis tvirTis 

sworad gadanawileba. am mizniT 2004 wlis 24 ivniss ganxorcielda 

sakanonmdeblo cvlilebebi da miRebul iqna axali kanoni „sityvisa 

da gamoxatvis Tavisuflebis“ Sesaxeb, romliTac kanonmdebelma 

mtkicebis tvirTis gadanawilebis manamde arsebul wesze uari Tqva 

da is mopasuxisagan (misi gamvrceleblisagan) mosarCeleze (uarmyo-

felze) gadaitana, riTac Seuqmna sityvisa da gamoxatvis Tavisuf-

lebas ufro meti instituciuri garantia. amiT qarTuli kanonm-

debloba ufro metad dauaxlovda im standartebs, romlebic sazR-

vargareTis qveynebSia miRebuli. 

cxadia, rom pirs ar unda daevalos mis mier gavrcelebuli mo-

sazrebebis sisworis mtkicebis tvirTi, magram adamianis Rirseba, 

rogorc absoluturad garantirebuli ufleba, dacvis ukeTes meqa-

nizms moiTxovs. xolo vinaidan sityvisa da gamoxatvis Tavisufleba 

absolutur ufleba araa, piris mier gamoTqmuli mosazrebebic 

SeiZleba SeizRudos sxva pirTa uflebebis dacvis uzrunvelsayo-

fad. am kuTxiT kanonis midgoma, romliTac faqtebisa da mosazrebe-

bis gamijvnis mtkicebis tvirTis mTlianad mosarCeles ekisreba, 

faqtobrivad SeuZlebels xdis sasamarTlo procesis warmatebiT 

dasrulebis SesaZleblobas, radgan TiTqmis dauZleveli amocanaa 

imis mtkiceba, Tu ra formiT gamoxata pirma Tavisi ufleba, _ 

azris Tu faqtis saxiT. 

sakanonmdeblo cvlilebebma mtkicebis tvirTi faqtebis usworo-

basTan dakavSirebiT daakisra mosarCeles da amiT igi SesabamisobaSi 

movida samoqalaqo saproceso kodeqsis 102-e muxlis pirveli na-

wilis danawesTan, Tumca mosazrebebis absoluturi privilegiiT 

dacviT da azrisa da faqtis gamijvnis mtkicebis tvirTis uflebis 
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SezRudvis iniciatorze dakisrebiT, piris piradi araqonebrivi uf-

lebebi dacvis efeqturi saSualebebis gareSe darCa. 


