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Tornike amilaxvari 

 

mtkicebis tvirTi saerTo samarTlis qveynebSi 

 

I. Sesavali 

 

mtkicebis tvirTi sasamarTlo procesis umniSvnelovanesi prin-

cipia, romelic ganurCevlad samarTlis Tu sazogadoebis ganviTare-

bis etapisa, samarTlis sistemisa da filosofiisa, mainc samarTlis 

procesis arsebiT Semadgenel elementad rCeba. mtkicebis tvirTi 

procesis imperatiul moTxovnad miiCneva da didwilad masze da mis 

swor ganawilebazea damokidebuli samarTlebrivad sworad dasabu-

Tebuli gadawyvetilebis gamotana. mtkicebis tvirTs orgvari, fi-

losofiuri da samarTlebrivi sawyisi aqvs. misi erTiani da univer-

saluri cneba ar arsebobs, magram uzogades doneze SesaZlebelia 

erT winadadebaSi moqceva: `mtkiceba esaWiroeba mas, vinc sxvas 

raimes abralebs~1. miuxedavad zemoTqmulisa, sxvadasxva garemoSi 

mtkicebis procesma ganviTarebis gansxvavebuli etapebi ganvlo, gan-

sakuTrebiT es kontinenturi evropis da saerTo samarTlis siste-

maTa mtkicebis procesis Taviseburebebze iTqmis. winamdebare naSro-

mis mizani am ori samarTlebrivi sistemis, ufro konkretulad ki, 

didi britaneTisa da amerikis SeerTebuli Statebis mtkicebis pro-

cesis analizi da qarTul samarTalTan misi sinTezuri Sedarebaa. 

 

II. mtkicebis procesi didi britaneTis  

samoqalaqo saproceso samarTalSi 

 

did britaneTSi, rogorc saerTo samarTlis samSobloSi, mtkice-

bis procesi saukuneebis manZilze dagrovebuli mdidari sasamarTlo 

praqtikiTaa Camoyalibebuli. maT sakanonmdeblo sivrceSi ar moipo-

veba iseTi erTiani procesualuri kanoni, rogoric saqarTveloSi 

samoqalaqo saproceso kodeqsia. mtkicebis procesisTvis dadgenili 

                                                           
1 laT. semper necessitas probandi incumbit ei qui agit. 
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standartebi da misi ganmartebebi sxvadasxva periodis sasamarTlo 

gadawyvetilebebSia gabneuli. inglisur samarTlebriv mecnierebaSi 

mtkicebis tvirTis Teoriul kvlevas didi yuradReba ar eTmoba da 

arc misi sakanonmdeblo cneba moipoveba.2 Tumca, rogorc samarTlia-

nad SeniSnaven samarTlis mecnierebi,3 saerTo samarTlis kontinen-

turTan daaxloebam gamoiwvia is, rom dResdReobiT did britaneTSi 

sxvadasxva sakiTxze ufro aqtiurad iReben momwesrigebel aqtebs, 

vidre es adre xdeboda. swored amgvari aqtebia 1998 wels miRebu-

li „samoqalaqo samarTalwarmoebis wesebi~4 da 1995 wlis kanoni 

„samoqalaqo saqmeze mtkicebulebaTa Sesaxeb~5, romlebic britanuli 

sasamarTlos precedentebisa da gamocdilebis safuZvelzea Sedge-

nili. 

did britaneTSi mtkicebulebebisTvis dadgenilia gankuTvnadobisa 

da dasaSvebobis etapebi. mtkicebulebad miCneva yvela masala, rom-

lis gamoyenebac akrZaluli ar aris da romelic sasamarTlos ama 

Tu im faqtis arsebobaSi daarwmunebs, maT Soris iseTi mtkicebule-

bebi, romlebic SesaZloa qarTuli samoqalaqo procesisTvis gan-

kuTvnadi arc iyos. zogadad, gankuTvnadoba da dasaSveboba brita-

nuli samarTlis mixedviT Zalian hgavs qarTul ganmartebas. gan-

kuTvnadia is mtkicebuleba, romelic dasamtkicebel faqtsa da uSu-

alod am mtkicebulebas Soris kavSirs adgens, xolo dasaSveb mtki-

cebulebad miiCneva is, romelic mocemul saqmeze ar aris mopove-

buli kanondarRveviT da mas saqmisaTvis garkveuli mniSvneloba aqvs. 

didi britaneTis mtkicebis procesSi erTmaneTisgan ganasxvaveben 

mtkicebulebas da mtkicebulebis matarebels. mtkicebulebis mata-

reblad miiCneva mowme, dokumenti an nivTi, xolo mowmis mier mice-

muli Cveneba, dokumentis Sinaarsi, nivTis monacemebi, anu is infor-

macia, romlis sasamarTloSi gadmocemasac dadgenili wesiT uzrun-

                                                           
2 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 21. 
3 xubua g., samarTlis Teoria, Tbilisi, 2010, 219. 
4 Civil Procedural Rules, 1998. 
5 Civil Evidence Act, 1995. 
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velyofs mtkicebulebis matarebeli, TviT mtkicebulebaa. informa-

ciis matareblis mixedviT, zemoaRniSnuli sakanonmdeblo aqtebis 

safuZvelze gamoiyofa mtkicebulebaTa ramdenime saxe: 1. mowmeTa 

Cveneba, anu zepiri saxis mtkicebuleba; 2. werilobiTi mtkicebule-

ba; 3. eqspertizis daskvna; 4. nivTieri mtkicebuleba; 5. Hearsay, anu 

Cveneba sxvisi sityvebiT da 6. afideviti.6 garda CamoTvlilisa, 

mtkicebis procesSi, aseve, dasaSvebia sxvadasxva saxis mtkicebuleba, 

romelTa zogad kategoriaSi moqcevas „samoqalaqo saqmeze mtkice-

bulebaTa Sesaxeb~ kanoni ar axdens, esenia: gegmebis, fotoebisa da 

modelebis mtkicebulebad gamoyeneba, romlebic ar Sedis CamoTvli-

li mtkicebulebebis arcerT kategoriaSi; ucxour samarTalze das-

mul SekiTxvaze mopovebuli mtkicebuleba, sajaro da saxelmwifo 

dokumentebi, gamoqveynebuli naSromebi, Canawerebi, mindobili piris 

uflebamosilebis damadasturebeli dokumenti.7 CveulebaTa mixedviT, 

mosamarTles davis gadawyvetisas, aseve, SeuZlia pirTa reputacia, 

ojaxis tradiciebi miiRos mxedvelobaSi. 

gansakuTrebiT sainteresoa is mtkicebulebebi, romlebic brita-

nuli samarTlis Taviseburebas warmoadgens qarTul samarTalTan 

mimarTebiT. erT-erTi aseTi mtkicebulebaa Cveneba sxvisi sityvebiT, 

romelic calke kategoriad gamoiyofa da dasaSvebia mtkicebis pro-

cesSi. misi cneba Camoyalibebulia „samoqalaqo saqmeze mtkicebule-

baTa Sesaxeb~ kanonSi da miiCneva gancxadebad, romelic gakeTebulia 

sxva piris mier zepiri Cvenebis saxiT sasamarTloSi da ara mtkice-

bulebis pirvelwyaros mier.8 am dros piri gadmoscems ara im in-

formacias, romelsac is Tavad Seeswro an Tavad moipova, aramed 

imeorebs mtkicebulebis matareblisgan, anu pirvelwyarosgan mopo-

vebul informacias. Tavis mxriv, sxvisi sityvebiT Cveneba iyofa pir-

veli, meore da a.S. xelidan miRebul informaciad, anu mtkicebule-

bis ramdeni matarebelic arsebobda informaciis sasamarTlomde 

moRwevamde da es faqtori, TavisTavad, mosamarTlisTvis mtkicebu-

lebis sandoobis xarisxze metyvelebs. aucilebeli araa, rom in-

                                                           
6 Civil Procedure Rules, 1998, Art. 32.2; 32.15. 
7 iqve, Art. 33.6; 33.7; 33.8. 
8 Civil Evidence Act, 1995, muxli 1(2)(a). 
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formaciis pirvelwyaros sxva piri warmoadgendes, es SeiZleba iyos 

werilobiTi dokumentidan an sxva saxis mtkicebulebidan mopovebu-

li informacia. aRsaniSnavia, rom didi britaneTisgan gansxvavebiT, 

amerikis SeerTebuli Statebis rogorc sisxlis samarTlis, ise 

samoqalaqo procesSi, sxvisi sityvebiT Cveneba dauSvebeli mtkice-

bulebaa, garda iSviaTi gamonaklisi SemTxvevebisa. rac Seexeba sa-

qarTvelos, samoqalaqo procesisTvis aRniSnuli mtkicebulebis saxe 

ucnobia, Tumca saqarTvelos sisxlis samarTlis saproceso kodeqsi 

icnobs msgavsi mtkicebulebis saxes da mas irib Cvenebas uwodebs.9  

iribi Cveneba Sinaarsobrivad TiTqmis emTxveva sxvisi sityvebiT Cve-

nebas. maT Soris msgavsebaa im kuTxiTac, rom britanuli samarTlis 

mixedviT, aucilebelia, Cvenebis mimcemma pirma daadasturos sakuTa-

ri kompetenturoba im sakiTxTan dakavSirebiT, romelsac igi gad-

moscems.10 

afideviti (laT. affido - `vficav~) nebayoflobiTi, werilobiTi, 

ficiT dadasturebuli Cvenebaa, romelic Seicavs piris, anu depo-

nentis gancxadebas ama Tu im faqtTan dakavSirebiT da damowmebulia 

im piris mier, romelsac kanonis mixedviT Sesabamisi uflebamosile-

ba aqvs. aseTebad miCneulia notariusi da sxva msgavsi institutebi. 

britanuli kanonmdeblobis Tanaxmad, mtkicebulebis saxiT afidevi-

ti dasaSvebia im SemTxvevaSi, Tu igi mowmis Cvenebis damatebiT, an 

nacvlad miiReba. afidevitis formiT Cvenebis micemaze gadawyveti-

lebas sasamarTlo iRebs, an es xdeba mxareTa inicativiT.11 

saintereso da calke aRniSvnis Rirsia ucxour samarTalze mo-

povebuli mtkicebuleba, romelic mtkicebulebis saxedaa aRiarebu-

li didi britaneTis samoqalaqo saproceso samarTalSi.12 ucxour 

samarTalTan dakavSirebiT unda iTqvas, rom SesaZloa procesis mo-

nawiles surdes ucxouri samarTlis esa Tu is muxli ganmartos 

da romelime saqmeze misi mtkicebulebad darTva moindomos. es, ra 

Tqma unda, saqmis specifikidan gamomdinareobs. unda aRiniSnos, rom 

                                                           
9 saqarTvelos sisxlis samarTlis saproceso kodeqsi, muxli 76. 
10 Civil Evidence Act, 1995, Art. 5(1). 
11 Civil Procedure Rules, 1998, Art. 31.15. 
12 iqve, Art. 33.7. 
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amgvari mtkicebulebis saxe axali sulac araa britanuli samar-

TlisTvis da mas mciredi saxecvlilebebiT iTvaliswinebda jer 

kidev gasuli saukunis dasawyisSi moqmedi kanonmdebloba da misTvis 

Sesabamis procedurebsac gansazRvravda.13 aRniSnuli mtkicebis kate-

goria Cveulebriv mtkicebulebad miiCneva, romelic, rogorc wesi, 

eqspertis mieraa warmodgenili da interpretirebuli. 1972 wlis 

`mtkicebulebaTa Sesaxeb aqti~ moiTxovs, rom ucxouri samarTali 

SeiZleba mtkicebulebad iqna interpretirebuli mxolod im piris 

mier, romelsac mocemul sferoSi Sesabamisi codna da gamocdileba 

aqvs, Tumca aucilebeli araa, rom mas hqondes iuridiuli inter-

pretatoris kvalifikacia/licenzia. aRsaniSnavia, rom aRniSnuli 

aqti ucxour samarTlad inglisisa da uelsis garda yvela sxva 

saxelmwifos samarTals miiCnevs.14 Tu inglisis samarTali raime 

kiTxvaze konkretul pasuxs ar Seicavs, ar awesrigebs romelime 

sakiTxs, SesaZloa, es sakiTxi gadawydes ucxouri samarTlis ga-

moyenebiT. aseve, dasaSvebia, rom am mtkicebulebis wyarod gamoyene-

bul iqnas ucxouri sasamarTlos gadawyvetileba. mxarem, romelic 

procesze amgvari mtkicebulebis warmodgenas apirebs, aucilebelia, 

winaswar ganacxados sasamarTloSi, raTa meore mxarem aRniSnulis 

Taobaze gaigos. mopovebuli interpretaciis, kvlevisa Tu gadawyve-

tilebis Sesaxeb moqmedebs prezumfcia, rom igi sworia, sanam sawi-

naaRmdego ar damtkicdeba. Tumca, aqve SevniSnavT, rom es prezumf-

cia ar moqmedebs im SemTxvevaSi, Tu meore mxarec analogiur sa-

kiTxze warmoadgens msgavs, magram sawinaaRmdego Sinaarsis mqone 

mtkicebulebas. aucilebelia, rom es mtkicebuleba damowmebuli 

iyos inglissa da uelsSi aRiarebuli saTanado wesiT.15 am mtkice-

bulebis dasaSvebobasa da gankuTvnadobis sakiTxs, iseve, rogorc 

kontr-mtkicebulebisas (Tu aseTi warmodgenila saqmeze), mxolod 

mosamarTle wyvets.16 

                                                           
13 Law Acertainment Act 1859; Evidence Act 1907. 
14 Civil Evidence Act 1972, Art. 4(2). 
15 Jasiewicz v. Jasiewicz [1962] 1 WLR 1426. 
16 Sime S., Kay M., French D., Blackstone's Civil Practice 2013: The Commentary, 

805. 
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bolo mtkicebulebis saxe, romelsac didi britaneTis mtkice-

bulebaTa saxeebis farglebSi mimovixilavT, esaa pirTa reputacia, 

ojaxis tradiciebi da a.S., rogorc mtkicebuleba. am mtkicebuleba-

Ta amomwuravi CamonaTvali dadgenili ar aris da kanoniT arcaa 

mowesrigebuli. isini CveulebaTa pirmSod miiCneva da saerTo samar-

Tlis qveynebisTvis damaxasiaTebeli mtkicebulebaa, saqarTvelosa da 

kontinenturi evropis samarTlis sxva qveynebisaTvis ki ucxoa. mas, 

zogadad, Character Evidence-s uwodeben, rasac qarTulad SeiZleba 

Seetyvisos pirovnuloba (xasiaTi), rogorc mtkicebuleba. mosamar-

Tleebi iTvaliswineben sxvadasxva faqtors piris pirovnulobis 

gansasazRvrad da adgenen igi e.w. Good Character-ia, Tu _ Bad Cha-

racter. maT, SesaZloa, rogorc mowmis Cvenebis, ise werilobiTi do-

kumentis saxe hqondeT, Tumca aucileblad unda metyvelebdnen pi-

ris xasiaTze. pirovnuloba da xasiaTi mxolod maSin miiReba mtki-

cebulebad, Tu saqmis faqtobrivi garemoebebi cxadyofen, rom igi 

relevanturia.17 miuxedavad imisa, rom am mtkicebulebis dasaSvebad 

mTavari testi gankuTvnadobaa, arsebobs saqmeTa kategoriebi, rom-

lebSic igi, rogorc wesi, dasaSvebia, mag., deliqtiT miyenebuli 

davis ganxilvisas mosamarTle mas iyenebs daudevrobis xarisxis 

gansasazRvrad, aseve, TviTdaxmarebis dros sxvisi nivTis dazianebi-

sas da sxv. Tumca britaneli mosamarTleebi eridebian pirovnulo-

bis testis mtkicebulebad gamoyenebas, raTa mxareebi araTanabar 

mdgomareobaSi ar Caayenon.18 miuxedavad amisa, sasamarTlo saqmeebze 

yofila SemTxvevebi, rodesac sxva kategoriis davazec gamoyenebula 

pirovnuloba, rogorc mtkicebuleba. samoqalaqo saqmeze hersti 

evansis winaaRmdeg,19 mopasuxes warmoadgenda sadazRvevo kompania da 

mosarCeles surda sadazRvevo polisidan gamomdinare Tanxa mieRo. 

sadazRvevo kompania amtkicebda, rom ziani mosarCelis msaxuris 

upatiosnebis Sedegad dadga. aqedan gamomdinare, sasamarTlom daad-

gina, rom msaxuris patiosneba iyo saqmis faqtobriv garemoebebTan 

                                                           
17 <http://www.lawteacher.net/free-law-essays/judicial-law/character-evidence-and-

the-role-it-plays-in-court-law-essay.php#ftn14> [10.08.2015] 
18 iqve. 
19 Hurst v. Evans, Court of Appeals. 

http://www.lawteacher.net/free-law-essays/judicial-law/character-evidence-and-the-role-it-plays-in-court-law-essay.php%23ftn14
http://www.lawteacher.net/free-law-essays/judicial-law/character-evidence-and-the-role-it-plays-in-court-law-essay.php%23ftn14
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SemxeblobaSi, kavSirSi da amis damadasturebeli mtkicebulebebi 

daSvebuli iqna, raTa sasamarTlos eCvenebina, rom msaxuri saeWvo 

xasiaTis, saeWvo pirovnebis mqone piri iyo. aRniSnuli, aseve, imis 

kargi magaliTia, rom ara mxolod mosarCelis an mopasuxis, aramed 

mesame piris xasiaTic ki SesaZloa faqtobriv garemoebad da mtkice-

bulebad iqnas miRebuli ama Tu im saqmeze. 

sayuradReboa, rom aSS-is TiTqmis yvela Statis samoqalaqo sa-

marTlis procesSi Character Evidence dauSvebeli mtkicebulebaa,20 

radgan miiCneva, rom usamarTloa, adamianis xasiaTi davadginoT da 

miviRoT mtkicebulebad, romelic efuZneba imis warmodgenas, Tu 

konkretul situaciaSi konkretuli pirovneba ratom moiqca ase.21 

Tumca zogierT StatSi garkveuli kategoriis davebze, sadac pi-

rovnulobas gansakuTrebuli mniSvneloba eniWeba, Character Evidence 

dasaSveb mtkicebulebad miiCneva, mag., daudevroba, daudevroba min-

dobili sakuTrebisa da davalebis dros, meurveobisa da mzrunve-

lobis gansazRvrisas, Svilebisas da sxv. 

  

III. mtkicebis tvirTis ganawileba da Taviseburebebi  

didi britaneTis samoqalaqo saproceso samarTalSi 

 

didi britaneTis sam iurisdiqciaSi (Crd. irlandia, inglisi, 

uelsi) samoqalaqo wesiT saqmeebis ganxilvisas ZiriTadad ori 

mtkicebis tvirTi, standarti arsebobs. pirveli maTgani kavSirSia 

materialuri samarTlis normebTan, xolo meore _ am tvirTis ma-

tarebel subieqtebTan. inglisuri kanonmdeblobis mixedviT, pirvel 

etapze mosarCelem unda warmoadginos mtkicebulebebi imisaTvis, 

rom mosamarTlem isini saqmis warmoebis dasawyebad sakmarisad CaT-

valos. britanuli samarTliT, mtkicebulebaTa Segroveba da gamoq-

veyneba dasaSvebia jer kidev saqmis warmoebis dawyebamde. mocemuli 

pirveli etapis warmatebiT gadalaxvis SemTxvevaSi, mosarCele ukve 

valdebulia daadasturos sarCelSi miTiTebuli faqtobrivi gare-

                                                           
20 Federal Rule of Evidence, 404. 
21 Pino v. Koelber, 389 So. 2d 1191, 1193 (Fla. Dist. Ct. App. 1980), ix. citireba: 

1 S. Gard, Jones on Evidence §4:34 (6th ed. 1972). 
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moebebi, anu ekisreba damtkicebis tvirTi.22 inglisuri proceduru-

li normebi, TiTqmis yvela saxis mtkicebulebis SemTxvevaSi, mka-

crad moiTxovs, rom mxarem maT warmodgenamde aucileblad unda 

acnobos amis Taobaze mowinaaRmdege mxaresa da sasamarTlos. es, 

ZiriTadad, saqmis mosamzadebel stadiaze xdeba. mxareebi cvlian 

mtkicebulebebs, rac xels uwyobs maT informirebulobas, amaRlebs 

procesis mimdinareobis xarisxs da sasamarTlos swori gadawyve-

tilebis miRebaSi exmareba. 

samoqalaqo saproceso samarTalSi moqmed mtkicebis standarts 

„albaTobaTa balanss~ uwodeben, romelsac britaneli mosamarTleebi 

gadawyvetilebebSi xSirad „ufro diax, vidre ara~-s (“more likely 

than not”) principiT iyeneben.23 mxaris mtkiceba mimarTuli unda iyos 

imaze, rom mis mier miTiTebuli faqtobrivi garemoebis WeSmariteba 

ufro savaraudoa, vidre umarTloba. aRniSnuli standarti dRes 

erTgvarovnadaa miCneuli didi britaneTis sasamarTlo praqtikaSi, 

Tumca es yovelTvis ase ar yofila. 2008 wlis lordTa palatis 

gadawyvetilebamde,24 sasamarTloebSi SeiniSneboda araerTgvarovani 

praqtika, maT Soris saapelacio sasamarTloc ganixilavda im azrs, 

rom arsebobda raRac Sualeduri, saSualo principi _ „Sewonadobis 

standarti~. Tumca lordTa palatam amgvari mosazrebebi uaryo da 

samoqalaqo saqmeebze daadgina mxolod erTi, ukve xsenebuli stan-

darti.25 

mtkicebis procesSi TiToeulma mxarem unda daamtkicos is gare-

moebebi, romlebzec Tavis moTxovnas afuZnebs. Tumca is, vinc raimes 

moiTxovs, yovelTvis araa valdebuli, amtkicos es. procesualurad, 

mosarCeles ekisreba mxolod im faqtebis mtkicebis tvirTi, rom-

lebzec mopasuxe ar daeTanxma. Tavis mxriv, mopasuxem aucileblad 

unda miuTiTos im garemoebebze, Tu ratom ar eTanxmeba ama Tu im 

                                                           
22 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 24. 
23 The balance of probabilities. 
24 Re B (A Child), lordTa palatis 2008 wlis gadawyvetileba, 35. 
25 iqve. 
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faqtebs. Sesabamisad, SesaZlebelia, rom martivad, Semdegi sityvebis 

gamoyenebiT naTlad gamoixatos mtkicebis tvirTi inglisis sapro-

ceso samarTalSi: amtkicebs is, visac ar surs davis wageba.26 mxares 

akisria mtkicebis tvirTi imdenad, ramdenadac sasamarTlos aranairi 

eWvi ar unda warmoeSvas, Tu vis sasargeblod gamoitanos gadawyve-

tileba. 

mtkicebis tvirTis modave mxareebze ganawileba warmodgeba, ro-

gorc sasamarTlos aqtiuri rolis SezRudvis winapiroba. igulisx-

meba „formaluri WeSmaritebis principi~, romlis danawesiT sasa-

marTlo samoqalaqo saqmeebze xelmZRvanelobs. sasamarTlo valde-

bulia, xeli Seuwyos mxareebs TanamSromlobaSi, sworad da samar-

Tlianad warmarTos procesi. amisaTvis mas aqvs sxvadasxva ufleba-

mosileba, romlebic metwilad qarTuli sasamarTlos uflebamosi-

lebebs emTxveva. Tumca am ukanasknelis principebisgan gansxvavebiT, 

britanuli sasamrTlo uflebamosilia, gaakontrolos mtkicebule-

baTa Segrovebis procesi da mxareebs mtkicebulebaTa warmodgenis 

xerxebze miTiTeba mosTxovos. es uflebamosileba ufro mkafiodaa 

gamoxatuli britanul kanonmdeblobaSi, vidre saqarTveloSi.27 

 

IV. mtkicebis procesi amerikis SeerTebuli  

Statebis samoqalaqo saproceso samarTalSi 

 

amerikis SeerTebul StatebSi, didi britaneTis msgavsad, samosa-

marTlo samarTalia gabatonebuli da iuridiul mecnierebaSi nakle-

bad moiZebneba mtkicebis procesze, mtkicebis tvirTsa, Tu mtkice-

bulebaTa gankuTvnadobasa da dasaSvebobaze raime fundamenturi mec-

nieruli kvleva. wlebis manZilze Camoyalibebuli kazuisturi sa-

marTlis safuZvelze aSS-ma 1975 wels moaxdina mtkicebis procesze 

erTiani sakanonmdeblo dokumentis Seqmna da mas „mtkicebulebebis 

                                                           
26 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 24. 
27 Civil Procedure Rules, 1998, Art. 32. 
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Sesaxeb federaluri wesebi~ uwoda.28 aRniSnuli wesebi mTeli aSS-

is masStabiT moqmedebs da mis safuZvelze sxvadasxva Statma saku-

Tari kanonmdebloba federalur wesebTan SesabamisobaSi moiyvana. 

aqve unda aRiniSnos, rom rogorc saerTo samarTlis qveynebSia mi-

Rebuli, aRniSnuli kanoni mainc saxelmZRvanelo xasiaTisaa da mo-

samarTleebs lavirebis xarisxi kvlavac maRali aqvT. 

mtkicebis procesis umniSvnelovanesi nawilia mtkicebulebebi da 

maTi klasifikacia. aSS-is mtkicebulebaTa mimoxilvamde, mizanSewo-

nilia jer mtkicebulebaTa niSnebze visaubroT. mtkicebulebebi aSS-

is saproceso samarTlis mixedviT unda iyos dasaSvebi, gankuTvnadi 

da sando. pirveli maTgani cnobilia rogorc qarTuli, ise brita-

nuli samarTlisTvis. calke niSani, romelic aSS-is mtkicebis pro-

cesSia gamoyofili da maT ganyenebul kategoriad ar icnobs qar-

Tuli samarTali, es aris mtkicebulebaTa sandooba. aseve, modifi-

cirebuli da sainteresoa gankuTvnadoba amerikuli samarTlis mix-

edviT. 

gankuTvnadoba aucilebeli, magram arasakmarisi niSania imisaTvis, 

rom mtkicebulebam kanonmdeblobis mier dawesebuli testi gaiaros. 

gankuTvnadi mtkicebulebis safuZvelze unda dadgindes garemoeba, 

romelsac konkretuli saqmisTvis arsebiTi mniSvneloba aqvs. SesaZ-

lebelia, mosamarTlem mtkicebuleba ama Tu im saqmeze gankuTvnadad 

ar CaTvalos, vinaidan igi arasamarTlianad winaswarganWvretadia, 

damabnevelia, emsaxureba samarTalwarmoebis gaumarTlebel dayovne-

bas, sasamarTloSi mikerZoebuli mtkicebulebebis warmodgenas da 

sxv.29 gansakuTrebiT es exeba im saqmeebs, romlebic ganixileba nafic 

msajulTa monawileobiT. am dros mosamarTlem SeiZleba mimarTos 

logikur silogizms, romliTac mtkicebulebis gankuTvnadoba mar-

tivad mowmdeba (Tu/maSin). sxvadasxva saxis mtkicebulebaze gan-

kuTvnadobis xarisxi sxvadasxvanairia. mag., erT-erT yvelaze maRal 

standarts uweseben eqspertizis daskvnas. Tumca amerikul iuri-

                                                           
28 Federal Rules of Evidence,1975. 
29 Federal Rule 403. 
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diul literaturaSi naxsenebia, rom mosamarTlis diskrecia mtki-

cebulebis gankuTvnadobasTan dakavSirebiT Zalze maRalia.30 

garda gankuTvnadobisa, calke aRniSvnis Rirsia sandooba, ro-

gorc mtkicebulebisTvis dadgenili aucilebeli barieri, testi.31 

imisaTvis, rom mtkicebulebis sandooba dadgindes, saWiroa, misma 

warmomdgenma mxarem miuTiTos wyaro, Tu saidan moipova igi. mag., 

Tu mxare mtkicebulebad warmoadgens mowmis Cvenebas, sasamarTlos 

unda ganumartos, Tu ratom aqvs mowmes sadavo sakiTxis Taobaze 

specialuri codna, anu ramdenad kompetenturia igi. werilobiT 

mtkicebulebaze man unda SeZlos avTenturobis testis daZleva da 

moeTxoveba, mtkicebulebis istoria sasamarTloSi warmoadginos, 

anu vin, rodis da ratom flobda mtkicebulebas. sandoobis testi 

gansakuTrebul mniSvnelobas iZens „sxvisi sityvebiT Cvenebisas~. 

rac Seexeba aSS-is samoqalaqo saproceso samarTalSi arsebul 

mtkicebulebebs, isini ZiriTadad didi britaneTis mtkicebis pro-

cesSi aRiarebul mtkicebulebebs emTxveva. gansakuTrebuli yuradRe-

ba eTmoba „sxvisi sityvebiT Cvenebas~, amitom misi ganxilva aSS-is 

samarTlis WrilSi mizanSewonilia. 

aSS-is mtkicebiTi samarTali ar aRiarebs mxolod sasamarTloSi 

gakeTebul gancxadebebs. gancxadebebis gakeTeba SesaZlebelia aseve 

sasamarTlos gareTac, romelic aRiarebis an sxva formaSi SeiZleba 

iqnas gakeTebuli.32 sxvisi sityvebiT CvenebaSi ar moiazreba mxolod 

zepiri Cvenebis saxiT gakeTebuli gancxadebebi, aramed werilobiTi 

gancxadebebi, anderZi, dRiuri, sxvadasxva xasiaTis piradi Canawere-

bi, anu is wyaroebi, romlebic sasamarTlo darbazSi araa gakeTebu-

li.33 garda amisa, aRsaniSnavia e.w. „ormagi sxvisi sityvebiT Cvene-

bac~, rac imas niSnavs, rom sasamarTlos gareT gakeTebuli gancxa-

debis Sinaarsi sxva sasamarTlos gareT gakeTebul gancxadebas 

efuZneba. 

                                                           
30 Kane M., Civil Procedure in a Nutshell, 7th edition, Thomson Reuters, 2013. 
31 Reliability of the Evidence. 
32 Out-of-court statement. 
33 Federal Rules of Evidence, 1975, Rule 801, 802, 803. 
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sxvisi sityvebiT Cvenebidan arsebobs ramdenime gamonaklisi, ro-

melTa Tanaxmad sxvisi sityvebiT CvenebaSi ar moiazreba:  

1. gancxadeba, romelic warmodgenilia im mxaris sawinaaRmdegod, 

vinc gancxadeba gaakeTa;  

2. ama Tu im movlenis aRwerisaa da interpretaciis Sesaxeb 

gancxadeba, romelic aucileblad unda gakeTdes spontanurad aRniS-

nuli movlenis damTavrebidan. aseve, SesaZlebelia aRniSnuli ganc-

xadeba uSualod Zlieri sulieri aRelvebis an Sokis momentSi keT-

debodes. am gamonaklisis amosavali idea isaa, rom gakeTebuli ganc-

xadeba spontanuri xasiaTisaa da amgvarad miRebuli Zlieri sulie-

ri aRelveba albaTobis didi xarisxiT mis falsifikacias gamoric-

xavs;34 

3. mowmis mier Canawerebis gamoyeneba. aq moiazreba is situacia, 

roca pirs, romelic sxvisi sityvebiT Cvenebas akeTebs, adre hqonda 

Sesabamisi codna, Tumca Cvenebis micemis etapze mas es codna dakar-

guli aqvs da iyenebs Canawers. aRniSnuli werilobiT an nivTier 

mtkicebulebad miiCneva;35 

4. statistikuri Canawerebi sajaro organoebis mier, romlebic 

exeba Sobadobas, gardacvalebas, qorwinebis registracias da sxv.36 

5. gancxadebebi, romlebic gadmocemulia minimum 20 wlis daZve-

lebis dokumentebSi, romelTa avTenturoba dadasturebulia da isi-

ni mopovebulia imgvari adgilidan, sadac Cveulebriv aseTi doku-

menti inaxeba.37 

aseve, arsebobs iseTi dokumentebi, romlebic TavisTavad avTen-

turia da maT Semdgomi gamokvleva ar esaWiroebaT, mag., notariusis 

mier damowmebuli Sinauruli dokumentebi, ucxouri sajaro doku-

mentebi, gazeTebi da perioduli gamocemebi, komerciuli dokumente-

bi da sxv. 

                                                           
34 iqve, 803. 
35 iqve, 803 (5). 
36 iqve, 804. 
37 iqve, 804 (16). 
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garda aRniSnulisa, sainteresoa, aseve, momakvdavis gancxadeba, 

rogorc mtkicebuleba.38 aSS-is mtkicebiTi samarTlis mixedviT, amg-

vari gancxadeba dasaSvebia rogorc „sxvisi sityvebiT Cveneba~, Tu 

gardaicvala deklaranti, misi gancxadeba Seexeba samoqalaqo saqmes, 

man gancxadeba gaakeTa im dros, rodesac misi sikvdili gardauvali 

iyo. Tumca es ar niSnavs, rom is aucileblad unda gardaicvalos, 

raTa mtkicebuleba sasamarTlosTvis dasaSvebi gaxdes.39 

 

V. mtkicebis tvirTis ganawileba da Taviseburebebi amerikis  

SeerTebuli Statebis samoqalaqo saproceso samarTalSi 

 

amerikis SeerTebuli Statebi SejibrebiTobis principis samSob-

lod iTvleba. Sesabamisad, gasakviri araa, rom mxareebs gansakuTre-

buli pasuxismgebloba ekisrebaT mtkicebulebaTa Segrovebis pro-

cesSi. didi britaneTis msgavsad, aSS-is samarTalSic mtkicebis ori 

standartia mocemuli: mtkicebulebaTa warmodgenis tvirTi da 

darwmunebis tvirTi. 

mtkicebulebaTa warmodgenis tvirTis40 Tanaxmad, mosarCelem un-

da miuTiTos Tavisi sasarCelo moTxovna da moaxdinos am sarCelis 

faqtobrivi garemoebebis demonstrireba. Tu konkretul saqmeSi 

mxare ar davobs faqtebis arsebobis Taobaze, maSin mtkicebulebaTa 

warmodgena aucilebeli ar aris. dava SeiZleba gadawydes mxareTa 

mier warmodgenili ganmartebiTa da advokatis moxsenebiT. mosamar-

Tle gansazRvravs romeli mxare waagebs davas im SemTxvevaSi, Tu 

konkretuli faqtis namdvilobis aRiarebisTvis sakmarisi da xaris-

xiani mtkicebuleba ar iqneba warmodgenili.41 

rac Seexeba darwmunebis tvirTs, igi ZiriTadad msajulebzea 

gaTvlili. mas xSirad daurwmuneblobis risksac uwodeben. mxare, 

                                                           
38 Dying declaration. 
39 Federal Rule of Evidence, 804 a(1-5). 
40 Burden of going forward. 
41 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 28. 
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romelic darwmunebis tvirTs atarebs, process waagebs, Tuki saqmis 

faqtobriv garemoebebSi mosamarTlisa da msajulebis darwmunebas 

ver SeZlebs.42 aSS-Si mtkicebis tvirTi gulisxmobs mxaris valde-

bulebas, yoveli faqti amtkicos mtkicebulebaTa SefasebiT, Zlieri 

da damajerebeli mtkicebulebiT, an gonivruli eWvis arsebobiT, 

rac kanoniTaa gaTvaliswinebuli. mtkicebis tvirTi da darwmunebis 

tvirTi ki sinonimur  cnebebadaa miCneuli.43 

zogadi wesis Tanaxmad, mxareebs ekisrebaT imis mtkiceba, rasac 

isini uTiTeben, garda im SemTxvevebisa, rodesac arsebobs specifi-

kuri materialuri urTierToba, romelic mtkicebis tvirTis 

gansxvavebulad ganawilebas moiTxovs. aRniSuli wesi qarTul sa-

proceso samarTalSic moqmedebs. aSS-is federaluri wesebi mtkice-

bis tvirTis ganawilebaSi mxolod zogadi principiT Semoifargleba 

da yoveli konkretuli saqmis gadawyvetisas mosamarTleebi mas Se-

sabamisad anawileben.44 

gansakuTrebiT sainteresoa aSS-Si moqmedi darwmunebis tvirTi, 

romelic reitingis mixedviT ganisazRvreba. ZiriTadad es im saqmeebs 

exeba, romlebzec nafici msajulebi ganixilaven davas, mag., deliq-

tiT miyenebuli zianis anazRaurebas. am dros davis gadawyvetisas 

iyeneben Skalas 0-dan 100%-is racioTi da gansazRvraven ramdenad 

marTali iyo mosarCele, an mopasuxe. 0 niSnavs, rom mosarCelis 

argumentacia sruliad mcdaria, xolo 100% niSnavs, rom mosarCe-

lis istoria srulad Seesabameba simarTles. deliqtebis SemTxveva-

Si es Skala metad specifikuria, am dros zianis anazRaurebis sa-

kiTxi wydeba imis mixedviT, Tu romeli mxaris qmedebiT ufroa ga-

mowveuli ziani. mag., SesaZloa es iyos 51%-49% mosarCelis sasar-

geblod an piriqiT. sxva sityvebiT, ramdenad maRalia damdgar zian-

Si dazaralebulis bralis xarisxi. yvela SemTxvevaSi, aucilebelia, 

rom minimum 50%-iani albaToba mainc arsebobdes imisaTvis, rom esa 

                                                           
42 iqve. 
43 Dwyer S.I., Presumptions and Burden of Proof, Loyola Law Review, Vol.21, 1975, 

389. 
44 ix., Baicker-McKee S., Janssen M. W., Corr B.J., Student’s Guide to the Federal 

Rules of Civil Procedure, 8th edition, 2005. 
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Tu is faqti mxaris mier dadasturdes. am procentul Skalas al-

baTobas uwodeben da igi preponderance of evidence-is, anu mtkicebu-

lebaTa Sepirispirebis, arsebiTi nawilia.45 

aRsaniSnavia, Tu ramdenadaa aSS-is sasamarTloebis mier dadgeni-

li standarti qarTul standartTan TanxvedraSi. erT-erT saqmeze 

mtkicebulebaTa Sefasebisas saqarTvelos uzenaesma sasamarTlom 

ganmarta, rom sasamarTlo sadavo garemoebaTa arseboba-ararsebobis 

dadgenisas individualurad da erTobliobaSi afasebs saqmeSi arse-

bul mtkicebulebebs, ris Sedegadac ayalibebs Tavis Sinagan rwmenas 

gamosakvlevi sakiTxis mimarT.
46
 aseve, saqarTvelos samoqalaqo sa-

proceso kodeqsis 105–e muxlis me-2 nawili sasamarTlos avalde-

bulebs warmodgenili mtkicebulebebis yovelmxriv, srul da obieq-

tur ganxilvas. am standartTa analizi cxadyofs, rom isini faqto-

brivad Zalian hgvanan aSS-Si mocemul standartebs, im gansxvavebiT, 

rom aSS-is mtkicebis procesi mtkicebulebaTa Sesafaseblad ufro 

mkafio da advilad aRqmad standartebs iyenebs. 

da bolos, mtkicebis tvirTze saubrisas calke unda gamoiyos 

samarTlebrivi prezumfciebi. prezumfcia vrceldeba im mxareze, 

romelsac damtkicebis tvirTi aqvs. prezumfciis mizania, mxareebs 

Seumsubuqos saqmesTan dakavSirebuli, Tumca Sedegze gavlenis 

momxdeni, mtkicebulebebis warmodgenis amocana. faqtobrivad, pre-

zumfcia miuTiTebs imaze, Tu vin waagebs process, Tu ar warmoad-

gens mtkicebulebas da amiT anawilebs kidec mxareTa Soris mtkice-

bis tvirTs.47 prezumfcia vrceldeba im mxareze, romelsac mtkice-

bis tvirTi awevs, sawinaaRmdegos dakisreba ki meore mxaris valde-

bulebaa. prezumfcia ar axdens mtkicebis tvirTis ramenairad ga-

daadgilebas daurwmuneblobis riskis kuTxiT, romelic procesis 

manZilze kvlav im mxareze rCeba, romelsac igi Tavdapirvelad dae-

                                                           
45 Schweizer M., The Civil Standard of Proof – What Is It, actually? Preprints of the 

Max Planck Institute for Research on Collective Goods, Bonn, 2013/12, 13-14. 
46 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 22 ianvris №as-589-896-09 ganCineba. 
47 Federal Rule of Evidence Article III, Presumptions in Civil Actions and Proceed-

ings, Rule 31. 
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kisra. aRsaniSnavia, rom maSinac ki, Tu mxare, mtkicebulebaTa war-

modgenis tvirTis farglebSi, prezumfciuli faqtis sawinaaRmdegod 

saTanado mtkicebulebas warmoadgens, prezumfcia mainc ar qarwyl-

deba, rogorc es xdeba e.w. “bursting bubble theory”-is mixedviT, igi 

mainc rCeba am mxaris sawinaaRmdegod.48 

mtkicebulebaTa prezumfciis konstruqcias avrceleben ara mxo-

lod faqtebis sferoze, aramed, aseve, samarTlis sferozec. mag., 

arsebobs prezumfcia, rom zogadi samarTali yvelgan erTnairia, 

sakanonmdeblo aqtebi Seesabameba konstitucias da a.S. es ki gu-

lisxmobs, rom konkretuli samoqalaqo saqmis ganxilvisas sasamar-

Tlos amosavali wertili swored es prezumfciuli mdgomareoba 

iqneba, Tu dainteresebuli mxare misi gamoyenebis sawinaaRmdego 

iuridiuli argumentacias ar warmoadgens.49 

 

VI. daskvna 

 

samoqalaqo samarTlis procesSi mtkicebis tvirTis roli mar-

Tlac ganuzomelia. Tu sasamarTlo mtkicebis tvirTs sworad gaa-

nawilebs es umeteswilad samarTlebrivad swori gadawyvetilebis 

miRebas ganapirobebs. sxvadasxva samarTlebrivi sistema mtkicebis 

processa da mis elementebs gansxvavebulad udgeba, Tumca ZiriTadi 

aspeqtebi mainc erTnairia. es cxadad gamoCnda aSS-sa da didi bri-

taneTis sistemaTa urTierTSedarebis Sedegad. saxelmwifos kul-

turuli, socialuri Tu politikuri faqtorebi zogadad samar-

Tlisa da mtkicebis procesis gansxvavebul midgomas gansazRvravs. 

aSS-is da didi britaneTis mtkicebis procesebs Soris gansxvavebebi 

mainc sayuradReboa. naSromSi gamoikveTa gansakuTrebiT saintereso 

da gansxvavebuli midgomebi, romlebic am ori erTi da imave siste-

                                                           
48 Notes of Advisory Committee on Proposed Rules on Rule 301, Presumptions in 

Civil Cases Generally. 
49 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi - didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 29. 
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mis, magram mainc sxvadasxva mtkicebis samarTlis mqone saxelmwifo-

Si SeiniSneba. 

saqarTvelos mtkicebiTi samarTali did britaneTsa da aSS-sTan 

SedarebiT naklebadaa ganviTarebuli. gansakuTrebiT es exeba mtkice-

bis erTiani da universaluri standartis ararsebobas, radgan saka-

nonmdeblo doneze igi sakmarisad detalurad mowesrigebuli araa, 

xolo sasamarTlo praqtikiT ki mainc zogadi, naklebad gamosadegi 

da bundovani standartia dadgenili. amitom sasurvelia, Tu Semd-

gomSi saqarTvelos samoqalaqo saproceso samarTalSi mtkicebis 

standarti dadgindeba da umjobesia, es samosamarTlo samarTliT 

ganxorcieldes. aseTi standarti iqneba amosavali wertili rogorc 

mxareebisTvis, ise mosamarTlisTvis da misi gamoyenebiT sasamarTlo 

bevrad naTlad da iolad gadawyvets davas. 


