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IMPLEMENTATION OF THE EU TEMPORARY
PROTECTION DIRECTIVE FOR UKRAINIAN
REFUGEES: A COMPARATIVE ANALYSIS

OF MEMBER STATE RESPONSES

Mariam Jikia

[. Introduction

Russia’s military invasion of Ukraine, which began on the 24t of
February 2022, triggered widespread political, economic and social
changes that extended beyond Ukraine’s borders, especially affect-
ing neighbouring countries. The immediate challenge confronting
European Union member states was managing the massive influx of
Ukrainian refugees seeking safety, a situation that continues today,
though with reduced intensity.

Following Russia’s invasion, the European Union implemented a
significant policy decision regarding the protection of refugees. No-
tably, the EU activated Directive 2001/55/EC, which establishes tem-
porary protection measures (referred to as the Temporary Protection
Directive). This directive had remained unused since its creation, even
during previous situations involving large-scale population move-
ments.'

The Temporary Protection Directive’s Article 2 (d) characterizes
“mass influx” as the substantial arrival of displaced individuals from a
particular nation or region, occurring either through spontaneous mi-
gration patterns or organized evacuation efforts. Nevertheless, quan-
tifying “mass influx” remains challenging due to the absence of precise

' Kortukova et al., 668.



legal definitions in EU legislation and the lack of interpretive guidance
from the Court of Justice of the European Union.?

The temporary protection framework emerged from the European
Union's response to refugee emergencies during the late 1990s, estab-
lishing a vital safeguarding mechanism for war survivors,? in particular
it established reception procedures for displaced populations, with its
conceptual foundation rooted in the Yugoslav conflicts. During that
period, several European nations extended protection to individuals
fleeing conflict zones while circumventing traditional refugee status
procedures. Building on this approach, the European Union developed
this legal framework through the Temporary Protection Directive, en-
abling individuals to obtain temporary sanctuary without navigating
the complex and time-intensive refugee status determination process.

Currently, the Temporary Protection Directive creates a transna-
tional framework for coordinated responses when sudden, large-scale
displacement occurs. This means temporary protection applies when
substantial numbers of people enter the European Union fleeing
armed conflict, civil warfare, or widespread systematic human rights
violations, particularly when standard asylum procedures cannot be
implemented due to time constraints or practical limitations.* The tem-
porary protection system aims to prevent EU asylum frameworks from
becoming overwhelmed, as they lack the capacity to rapidly handle
hundreds of thousands or millions of cases.

Remarkably, from its establishment in 2001 until recently, the
European Union had never implemented the Temporary Protection
Directive, but Russia’s military aggression altered this precedent. The
EU Council formally activated the Temporary Protection Directive for
Ukrainian nationals on March 4, 2022.5> From February 24, 2022 on-

2 Sybirianska et al., 86.

3 Geng, Oner, 9.

4 Vitiello, 21.

> Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the
existence of a mass influx of displaced persons from Ukraine within the meaning of



ward, approximately 8 million individuals have departed Ukraine,
representing roughly 17% of the country’s total population. The vast
majority of Ukrainians seeking refuge from Russian military actions in
foreign countries consist primarily of women and children. Data from
the UNHCR indicates that around 8 million Ukrainian refugees have
been documented throughout Europe, with close to 5 million enrolled
in Temporary Protection programs or equivalent national protection
frameworks across European nations.®

The Temporary Protection Directive and especially its lack of ear-
lier activation has been widely criticized.” While some EU states like
Hungary and Croatia had built fences and used force to repel Syrian
asylum seekers in 2015, and others like Germany welcomed them
through standard asylum procedures, the EU never activated tempo-
rary protection for Syrians. However, the present research contends
that several interconnected elements influenced the European Union
decision to adopt a distinct approach during Ukraine’s 2022 crisis.
Contributing factors included Ukraine's close geographic location,
the view of the conflict as a temporary cross-border military interven-
tion, the refugee population being primarily comprised of women,
the presence of established Ukrainian communities within EU territo-
ries, existing visa-free movement arrangements for Ukrainian citizens
across the European Union. These combined elements generated an
extraordinary demonstration of public solidarity and citizen involve-
ment, which subsequently enabled the successful implementation of
the EU's temporary protection initiative.

The present research seeks to analyze EU migration policy and its
capacity to address humanitarian emergencies. It will examine the le-
gal framework governing temporary protection across the EU, investi-

Article 5 of Directive 2001/55/EC, and having the effect of introducing temporary pro-
tection, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32022D0382.

6 Kuzmenko et al., 225.

7 Tottos, 186.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32022D0382

gating its implementation within EU member states. Additionally, the
article will evaluate the obstacles and prospects related to implement-
ing temporary protection systems. This encompasses concerns includ-
ing service accessibility, community integration within host nations,
and potential system misuse. A thorough examination of these ele-
ments will allow policymakers to pinpoint improvement opportunities
and guarantee that temporary protection continues serving as a prac-
tical and successful instrument for safequarding displaced individuals
in years to come.

Il. The Temporary Protection Directive
— Development and Activation

1. Historical Basis of TPD

The European Union’s asylum framework has been and continues
to be founded upon the international legal obligations of its Member
States, requiring that EU asylum policy “must be in accordance with
the Geneva Convention of 28 July 1951 and the Protocol of 31 Jan-
uary 1967 relating to the status of refugees, and other relevant trea-
ties”.® Nevertheless, EU Member States gradually realized that apart
from refugees fulfilling the criteria set out in the Geneva Convention,
there are other groups of people that may require different forms of
international protection based on different types of recognition.’ Such
alternative protection mechanisms may differ from refugee status ei-
ther through subsidiary criteria or through temporal limitations in the
duration of protection provided.

The concept of temporary protection emerged during the Bal-
kan conflict of the 1990s. In the early 1990s, EU member states pro-
cessed 674,000 asylum applications.”® Following the commence-

8 Treaty on the Functioning of the European Union, 25 March 1957, Article 78(1).
9  Tottos, 186-187.
0 Koo, 103.



ment of hostilities in the former Yugoslavia, the UNHCR instituted
temporary protection as a humanitarian response mechanism and
advocated for state implementation of protective frameworks. Sub-
sequently, European nations initiated diverse schemes for the pro-
visional admission of displaced populations throughout the former
Yugoslav conflict.”” Consequently, no harmonized regulations or
methodologies existed for temporary protection provision during
this period. The European Commission therefore established the ob-
jective of coordinated collective action regarding the conflict. During
1992-1993, European ministerial consultations addressed displaced
persons’ circumstances and the imperative to formulate resolution
strategies. These deliberations culminated in Council Resolution No
31995Y1007(01) (1995) concerning burden-sharing mechanisms for
temporary admission and residence of displaced persons, and the
Council Decision of 4 March 1996 establishing alert and emergency
procedures for burden-sharing regarding temporary admission and
residence of displaced persons. These instruments defined the cat-
egories of individuals EU member states would provisionally accept
during armed conflicts or civil wars: prisoners-of-war, wounded per-
sons, those with severe illnesses, victims of sexual violence, and indi-
viduals arriving directly from conflict zones.'?

However, the temporary protection instruments introduced with-
in the EU lacked coherence, resulting in divergent policy implementa-
tions across EU Member States. The Treaty of Amsterdam served as a
pivotal agreement that established the foundation for harmonization
in migration and asylum matters. Under the provisions of Title Illa con-
cerning visas, asylum, immigration and related policies governing free-
dom of movement, specifically Article 73k, the EU Council is mandat-
ed to establish “minimum standards for giving temporary protection
to displaced persons from third countries who cannot return to their

" Geng, Oner, 7.
2. Malynovska, 59.



country of origin and for persons who otherwise need international
protection”.'?

As a result, Council Directive 2001/55/EC was specifically de-
signed to foster equitable burden-sharing in managing large-scale
displacement within Europe by providing immediate protection to
individuals fleeing armed conflict, thereby preventing the saturation
of Member States’ asylum frameworks. The Directive establishes an
exceptional mechanism whereby the existence of mass displacement
must be determined through a Council Decision adopted by qualified
majority voting upon the European Commission’s proposal. Such De-
cisions are legally binding upon all Member States regarding the dis-
placed populations within their scope. Upon adoption of the Council
Decision, Member States must facilitate entry to their territories for
individuals requiring temporary protection, minimizing administrative
procedures due to the exigent nature of the circumstances. Following
entry into the EU, any individual falling within the personal scope of
the Council Decision receives temporary protection and is entitled to
request official documentation confirming this status. Through this
mechanism, the protracted application processes typically required for
asylum claims can be circumvented.™

Under Article 1 of TPD, “the purpose of this Directive is to establish
minimum standards for giving temporary protection in the event of a
mass inlux of displaced persons from third countries who are unable
to return to their country of origin and to promote a balance of effort
between Member States in receiving and bearing the consequences
of receiving such persons”.’> Considering the extraordinary nature
of the measures established under this Directive to address mass dis-

3 Treaty of Amsterdam, 2 October 1997.

' Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving
temporary protection in the event of a mass influx of displaced persons and on meas-
ures promoting a balance of efforts between Member States in receiving such persons
and bearing the consequences thereof, Article 9.

> lbid.



placement or the imminent prospect of large-scale displacement of
third-country nationals unable to return to their countries of origin,
the protection provided should be temporally constrained.®

The TPD has remained unactivated throughout its existence. The
two institutions responsible for its activation — the Commission and
the Council — have frequently faced criticism for failing to utilize this
mechanism despite encountering substantial asylum-seeker influxes.
Academic scholars contend that justifications for reluctance to activate
the Directive, including concerns about creating attraction factors or
arguments regarding insufficient displacement volumes, lack ade-
quate foundation. Thielemann observes that migration patterns are
predominantly influenced by expulsion factors rather than attraction
factors,"” while Ineli-Ciger maintains that individuals escaping armed
conflict or violence are not necessarily seeking optimal conditions, but
rather any location offering safety.'

2. Activation of TPD

In the aftermath of Russia’s military aggression against Ukraine,
millions of individuals, predominantly women and children, entered
the EU during the initial months of conflict. The four EU Member States
sharing borders with Ukraine (Poland, Slovakia, Hungary and Roma-
nia) along with Moldova prioritized addressing the immediate accom-
modation and protection requirements of refugees. As a result, these
nations opened their eastern frontiers and facilitated unrestricted yet
regulated entry into their territories. The Commission similarly recog-
nized their contributions upon directly observing the extensive sup-
port initiatives these countries implemented.™

6 Tottos, 187.

7 Thielemann, 22.

% Ineli-Ciger, 234.

9 European Commission, "Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Com-
mittee of the Regions, European Solidarity with Refugees and Those Fleeing War in
Ukraine," COM(2022) 107 final, March 8, 2022, 4.



A significant proportion of arrivals benefited from visa-free move-
ment within the Schengen zone, while national immigration legisla-
tion of pertinent EU Member States also established various pathways
for obtaining residence permits, grounded in either humanitarian
considerations or legal migration frameworks (such as employment or
family reunification). During an extraordinary Justice and Home Affairs
Council session on 27 February 2022, Home Affairs Ministers assessed
responses to the consequences of the Ukrainian conflict. To facilitate
situation monitoring, coordinate solidarity initiatives, and engage all
relevant stakeholders, the Presidency subsequently implemented full
activation of the EU Integrated Political Crisis Response (IPCR) mecha-
nisms following these discussions. As arrivals increased, Member States
continued receiving individuals fleeing the Ukrainian war, though the
reception capacities of primary host countries, particularly Poland,
progressively reached saturation. Ministers also deliberated the estab-
lishment of suitable temporary protection arrangements for receiving
these nationals, which garnered widespread endorsement.

This development provided the Commission with the impetus to
propose TPD mechanism activation for the inaugural time on 2 March
2022.2° Subsequently, during their Council session on 3 March, Home
Affairs Ministers formally endorsed the Temporary Protection Direc-
tive activation through the adoption of a Council Decision.?' he pri-
mary objective was to enable EU Member States to furnish individuals
escaping the Ukrainian conflict with an adequate response tailored to
their circumstances by providing EU-harmonized status while simulta-
neously supporting Member States experiencing strain. Additionally,

20 European Commission, "Proposal for a Council Implementing Decision establishing
the existence of a mass influx of displaced persons from Ukraine within the meaning
of Article 5 of Council Directive 2001/55/EC of 20 July 2001, and having the effect of
introducing temporary protection," COM(2022) 91 final.

21 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the
existence of a mass influx of displaced persons from Ukraine within the meaning of
Article 5 of Directive 2001/55/EC, and having the effect of introducing temporary pro-
tection, ST/6846/2022/INIT.



this action carried symbolic significance, illustrating European unity
and solidarity in addressing this crisis unfolding within the continental
heartland. As a result, from the initial conceptualization on 27 Febru-
ary 2022 to its publication in the EU Official Journal on 4 March 2022,
the TPD mechanism activation required merely five days.

[Il. The scope and main concepts of TPD

The Council determined to establish three distinct categories of
eligibility for temporary protection:

a) Ukrainian citizens who were resident in Ukraine prior to 24
February 2022;

b) stateless individuals and third-country nationals other than
Ukraine who received international protection or comparable
national protection within Ukraine before 24 February 2022;

¢) family members of individuals specified in categories (a) and

(b).

In contrast to the Commission’s initial proposal, category (b) un-
derwent substantial restriction, as it was originally intended to encom-
pass all third-country nationals or stateless individuals with legal resi-
dence in Ukraine who were unable to return safely and sustainably to
their countries or regions of origin. The criterion of inability to return
safely and sustainably to their country or region of origin would not
apply to third-country nationals or stateless persons with established
long-term legal residence in Ukraine. Reports indicate that this modi-
fication occurred at Poland’s request along with several other nations,
and the narrowing of personal scope through the Council Decision may
be attributed to both political and legal considerations. Regarding TPD
application to non-Ukrainian nationals, this matter may invoke recent
troubling memories of irregular migration being weaponized by Belar-
us at the EU’s eastern frontiers. This hybrid warfare strategy may have
influenced Member States’ cautious stance when limiting mandato-



ry TPD application to those who had previously received internation-
al protection or equivalent national protection in Ukraine prior to 24
February 2022.

In implementing this scope limitation consistent with EU acquis,
the degree of harmonization could have served as a valuable bench-
mark. Although the EU acknowledges various international protection
statuses, no harmonized EU-level status exists for tolerated residence
that should be granted to individuals who cannot be removed either
due to the applicability of the non-refoulement principle?? or because
certain factors impede their removal. Therefore, the Council Decision
excluded such individuals from harmonized temporary protection cov-
erage even when fleeing Ukraine, instead delegating this determina-
tion to Member States. However, the Council Decision further subdi-
vides this category by establishing a mandatory protection obligation
for those with permanent Ukrainian residence, while merely offering
discretionary TPD application to those with temporary legal residence
in Ukraine. It should be emphasized that where the non-refoulement
principle applies, domestic legislation should permit affected individu-
als to remain even when the Council Decision does not mandate or au-
thorize EU harmonized temporary protection status for that particular
category. The second category, where the Council prioritizes protec-
tion substance over classification type, encompasses stateless individ-
uals and third-country nationals other than Ukraine who can demon-
strate legal Ukrainian residence prior to 24 February 2022 based on
valid permanent residence permits issued under Ukrainian law, and
who cannot return safely and sustainably to their countries or regions
of origin. The third category, to whom TPD may be discretionally ap-
plied, includes stateless persons and third-country nationals other than

22 Under international human rights law, the principle of non-refoulement guaran-
tees that no one should be returned to a country where they would face torture, cru-
el, inhuman or degrading treatment or punishment and other irreparable harm. This
principle applies to all migrants at all times, irrespective of migration status.

10



Ukraine who maintained legal Ukrainian residence and cannot return
safely and sustainably to their countries or regions of origin.

TPD sets out various forms of solidarity for the activation of the
Directive. Within the contemporary framework of the ongoing Com-
mon European Asylum System (CEAS) reform spanning several years,
the central inquiry concerned whether these solidarity measures
should be implemented mandatorily or whether Member States re-
tain discretionary authority over their application. To comprehend
the legal framework, it is essential to recognize that the TPD rep-
resents the inaugural EU Directive enacted within the asylum do-
main. As it constitutes a Directive "belonging to a different era where
the EU had different legal competences in the Treaties and migration
priorities”,? the articulation of the Directive's provisions remains rel-
atively imprecise. Nevertheless, it establishes a repertoire of solidarity
instruments that may be implemented should Member States elect
to do so upon Directive activation. Accordingly, the mechanisms em-
ployed during specific activations and their legal character depend
upon Council determination.

Multiple assistance instruments are available, including oper-
ational support from pertinent EU agencies. On 7 March 2022, the
EU Agency for Law Enforcement Training (CEPOL), situated in Buda-
pest, Hungary, issued a declaration on behalf of the consortium of
nine EU Agencies operating within the freedom, security and justice
framework.?* According to this statement, EU Justice and Home Af-
fairs Agencies support EU institutional and Member State efforts in

3 Carreraetal, 16.

24 The European Institute for Gender Equality (EIGE), the European Monitoring Cen-
tre for Drugs and Drug Addiction (EMCDDA), the EU Agency for Asylum (EUAA), the
EU Agency for the Operational Management of Large-Scale IT Systems in the Area of
Freedom, Security and Justice (eu-LISA), the EU Agency for Criminal Justice Coopera-
tion (Eurojust), the EU's Law Enforcement Agency (Europol), the EU Agency for Funda-
mental Rights (FRA), the European Border and Coast Guard Agency (Frontex) and the
EU Agency for Law Enforcement Training (CEPOL).

1



assisting Ukraine and its population as conflict has once again reached

European territory. Through collaborative efforts and leveraging each

agency’s specialized expertise, they respond urgently to assist EU

Member States regarding humanitarian support, fundamental rights

observance, EU external border management, visa measures, hybrid

threat anticipation, and reception of war refugees.

Subsequently, three principal forms of assistance established and

provided at EU level merit emphasis:

Financial Support — Article 24 of the TPD establishes financial
assistance provisions for Member States. While the Directive
originally referenced the European Refugee Fund (now the
Asylum, Migration and Integration Fund — AMIF), this does
not encompass all available financial support mechanisms.
Through its Communication, the Commission articulated ob-
jectives to facilitate rapid and flexible EU fund utilization by
Member States, enabling tailored funding to expeditiously
support Member State, organizational, and civil society ef-
forts in actualizing temporary protection rights.

On 4 April 2022, the Council enacted legislative amend-
ments to EU funds, demonstrating sustained EU solidarity
with Ukrainian refugees and hosting Member States, partic-
ularly those bordering Ukraine. These modifications ensure
adequate resources for addressing escalating housing, edu-
cation, and healthcare requirements by providing enhanced
flexibilities for both cohesion policy and home affairs funds
while redirecting resources to assist individuals escaping Rus-
sian military aggression.?

Regarding cohesion policy, the Council adopted the
Cohesion’s Action for Refugees in Europe (CARE) Regula-
tion, amending the 2014-2020 European Structural and In-

2> Tottos, 192-193.



vestment Funds (ESIF) and Fund for European Aid for the
Most Deprived (FEAD) frameworks. These changes intro-
duce exceptional flexibility for resource transfers between
European Regional Development Fund and European Social
Fund programs to address refugee influx, including reallo-
cating infrastructural project resources for Ukrainian refu-
gee healthcare and education. Member States can access up
to EUR 9.5 billion through REACT-EU’s 2022 allocation and
unallocated 2014-2020 cohesion resources, with CARE ex-
tending 100% EU budget financing for cohesion programs
by one accounting year, potentially releasing approximately
EUR 17 billion.?®
Monitoring and coordination - Article 25 of the Directive
emphasizes Member States’ capacity to accommodate indi-
viduals benefiting from the Directive’s activation. The TPD
theoretically requires Member State reception capacity to
be specified in the Council Decision through numerical or
general terms. However, current practice renders this po-
tentially impractical or ineffective, as certain Member States
may expand capacities when necessary, while other Member
States’ available capacities could become occupied by non-
Ukrainian asylum-seekers. Consequently, rather than adher-
ing strictly to the Directive’s provisions, the Council Decision
adopted an alternative approach by establishing a ‘Solidar-
ity Platform’ where Member States share information re-
garding reception capacities and the number of individuals
enjoying temporary protection within their territories, en-
abling Union coordination and close monitoring to provide
additional support as required.

Recently, various platforms have been created to facilitate
Member State cooperation, with the EU Migration Prepared-

26

Ibidem.

13



ness and Crisis Blueprint Network (Blueprint Network)?” be-
ing the most recent initiative from the Commission’s Asylum
and Migration Pact Communication. This framework aims to
monitor and anticipate migration flows and situations, build
resilience, and organize crisis responses. Member States also
contribute to collective situational awareness through inte-
grated political crisis response (IPCR) arrangements.

The new European response and Solidarity Platform spe-
cifically monitors the Ukrainian war situation and Member
State capacities, while the Blueprint Network and IPCR con-
tinue collecting information. The Solidarity Platform gathers
information, examines Member State needs, and coordinates
operational responses, while the Blueprint Network shares
situational information and consolidates migration manage-
ment data related to Russian aggression against Ukraine,
including Directive 2001/55/EC implementation. Although
parallel networks with overlapping information collection,
analysis, and coordination functions may create duplicative
processes, Member State officials are encouraged to regularly
share and assess information through these networks.?®

e Assistance related to intra-EU mobility — A crucial question
concerns why certain Member States’ capacities become ex-
hausted. The answer may be found in Article 26 of the TPD,
which stipulates that “for the duration of temporary protec-

27 European Commission, "Commission Recommendation (EU) 2020/1366 of 23 Sep-
tember 2020 on an EU mechanism for preparedness and management of crises related
to migration (Migration Preparedness and Crisis Blueprint)," C/2020/6469.

28 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the
existence of a mass influx of displaced persons from Ukraine within the meaning of
Article 5 of Council Directive 2001/55/EC of 20 July 2001 on minimum standards for
giving temporary protection in the event of a mass influx of displaced persons and on
measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof, and having the effect of introducing
temporary protection, Article 3.

14



tion, Member States shall cooperate regarding transferal of
residence of persons enjoying temporary protection from
one Member State to another, subject to the consent of the
persons concerned.”?°

The Directive employs the term “transferal of residence,”
potentially synonymous with the contemporary term “re-
location.” In ongoing CEAS reform debates, the key issue is
whether this constitutes an obligation or option. The Direc-
tive only mandates Member States to communicate transfer
requests and inform requesting states of their reception ca-
pacity, while no distribution mechanism is envisioned, though
it does not prohibit establishing one for this specific situation.

However, a different legal context must be considered.
Ukraine is listed in Annex Il to Regulation (EU) 2018/1806,°
exempting Ukrainian nationals from visa requirements for
stays up to 90 days within any 180-day period. Therefore,
Ukrainian citizens with biometric passports enjoy visa-free
Schengen travel for three months, enabling many Ukrainian
refugees to practice short-term free movement within the EU.

Commission Guidelines emphasize that TPD beneficia-
ries also enjoy movement rights after Member States issue
residence permits under Article 8, allowing travel to other
Member States for 90 days within 180-day periods. However,
double statuses must be avoided; when individuals move to
another Member State, the initial residence permit and as-
sociated rights must expire and be withdrawn according to

Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving
temporary protection in the event of a mass influx of displaced persons and on meas-
ures promoting a balance of efforts between Member States in receiving such persons
and bearing the consequences thereof, Article 26(1).

Regulation (EU) 2018/1806 of the European Parliament and of the Council of 14
November 2018 listing the third countries whose nationals must be in possession of
visas when crossing the external borders and those whose nationals are exempt from
that requirement.

15



Articles 15(6) and 26(4) of Directive 2001/55/EC. While the
Eurodac Regulation does not cover temporary protection
beneficiaries’ data, Member States and the Commission are
developing an ad hoc scheme compliant with EU data protec-
tion provisions for regular data exchange to identify poten-
tial double statuses.?!

Importantly, it is the Council Decision, not Member
State-issued residence permits, that creates temporary pro-
tection rights for those within the personal scope categories.
Consequently, while Article 11 requires Member States to
take back temporary protection persons who remain or seek
unauthorized entry into another Member State’s territory,
this is hardly implementable given residence permits’ declar-
ative nature.

Therefore, applying the provision allowing Member
States to decide bilaterally not to apply this Article was logical.
Supporting Member States serving as main entry points for
Ukrainian mass arrivals, Member States agreed not to apply
Article 11 when activating the TPD through the Council De-
cision.> This approach proves practical for two reasons: first,
it allows Ukrainian nationals to find optimal Member States
providing ideal family, friend, employer, or state support cru-
cial for integration during longer stays; second, it alleviates
pressure on EU Member States bearing disproportionate bur-
dens from Ukrainian mass influx. Rather than artificial relo-
cation schemes where Member States decide transfers, this
Article 11 disapplication allows situations more focused on
Ukrainian refugees’ needs. Nevertheless, this approach was
only possible because it extends solely to those enjoying tem-
porary protection from their initial EU territory entry, distin-
guishing them from other international protection seekers.

31

32

Tottos, 195.
Ibidem, 196.



IV. Temporary Protection in Practice

From the conflict’s onset through 15 June 2022, over 7.7 million
border crossings from Ukraine were documented, with more than 5
million Ukrainian refugees reaching Europe. Primary host nations in-
cluded Poland (1170000) and Germany (780000), alongside addition-
al neighboring countries such as Slovakia (78500), Hungary (24500),
Romania (98000), and Moldova (85500).3* Western European nations,
including France, Italy, the UK, Spain, and the Netherlands, also served
as significant host countries for refugee assistance, along with Bulgar-
ia (80000) and Turkey (70000).3*

The circumstances on 19 July 2022 remained comparable, with
5988696 Ukrainian refugees documented across Europe. European
“temporary protection” or equivalent national protection schemes
registered 3709329 individuals. Border crossings from Ukraine be-
tween 24 February 2022 and 19 July 2022 reached 9567033, while bor-
der crossings into Ukraine since 28 February 2022 totaled 3793403.%
Poland remained the primary destination for Ukrainian refugees on 19
July due to geographical and cultural proximity, with 1234718 individ-
uals registered for temporary protection, followed by other neighbor-
ing Ukrainian countries including Slovakia (8577 1), Romania (45530),
and Hungary (26932).3

Following eight months of conflict, Russian aggression had dis-
placed one-third of Ukraine’s population. Nearly 7.8 million individu-
als had departed Ukraine for other European countries, while over 6.2
million were internally displaced within Ukraine. Among those who
left Ukraine, more than 4 million enrolled in EU temporary protection
or comparable national temporary protection programs. EU Member

33 UNHCR, Ukraine Situation: Global Report 2022 (Geneva: 2022).

34 Koroutcheyv, 305.

3% UNHCR, Operational Data Portal: Ukraine Refugee Situation (Geneva: 2022),
https://data.unhcr.org/en/situations/ukraine.

36 UNHCR, "Ukraine Situation: Global Report 2022" (Geneva: 2022).
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States mostly bordering Ukraine, but not only, documented the high-
est registration numbers for temporary protection, in particular:

Country Num_ber of Persons
registered for TP
Poland 1,470,000

Czech Republic 455,000
Slovakia 99,000
Romania 78,000
Hungary 31,000
Bulgaria 145,000
Lithuania 70,000
Latvia 42,000
Estonia 38,000
Germany 710,000
Italy 160,000
Spain 145,000
France 105,000

Based on Member State feedback regarding Council Decision
and Temporary Protection Directive implementation, the Commission
identified several areas requiring guidance and issued operational
guidelines for Member States. The addressed issues primarily con-
cerned the Council Decision’s scope, including individuals excluded
from coverage, child handling procedures (particularly for unaccom-
panied minors), questions regarding inter-Member State movement
rights, registration processes, and information provision.

Commission Guidelines stipulate that no application procedure
for temporary protection or equivalent national protection should oc-
cur, as these individuals’ protection rights are immediate. Consequent-
ly, persons presenting themselves to authorities to access temporary
protection rights need only demonstrate their nationality, interna-
tional protection status, Ukrainian residence, or family connections
as applicable. However, the Council Decision’s special legal character
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generates several practical concerns.>” Primarily, declaratory documen-
tation remains practical and is anticipated by Article 8 of the Directive
to prevent questioning eligibility for additional temporary protection
rights. Secondly, requirements persist despite the absence of applica-
tion procedures, including evidence that individuals belong to speci-
fied Directive categories and verification that exclusion criteria do not
apply. Therefore, Member States must organize proper administration
and registration of concerned persons.

Another challenge for national legislators involves determining
the Council Decision’s personal scope. As previously discussed, the
Council Decision provided Member States discretionary flexibility re-
garding the second and third beneficiary categories. Subsequently,
this analysis examines EU harmonization’s diverse effects on different
member states.

Article 7 TPD permits Member States to extend temporary protec-
tion to additional displaced person categories beyond those specified
in Article 5 of the Council Decision. Member States must immediately
notify the Council and Commission upon applying this provision. Ac-
cording to Section 19 of Hungary’'s Act LXXX of 2007 on asylum,*® Hun-
gary grants temporary protection both under the TPD and through
Government decision. Prior to 2014, Parliament held this authority,
but competence transferred to the Government in 2014 — presumably
following the Crimean conflict — to establish expedited activation pro-
cedures. Nevertheless, like the TPD, national application processes re-
mained unactivated before the Ukrainian war.

On 24 February 2022, the Hungarian Government immediately
activated national temporary protection mechanisms for Ukrainian
refugees through Government Decree. The national activation’s per-
sonal scope was remarkably broad, extending to all Ukrainian citizens
arriving from Ukraine and all third-country nationals legally residing

37 Tottos, 197.
38 Act XVI of 2014 on the Amendment of Certain Acts Related to the Reinforcement
of the Effectiveness of Procedures Related to Immigration, Section 277(2).



in Ukraine, including those with temporary legal residence. However,
following EU-level TPD activation, a new Government Decree repealed
the previous one, significantly narrowing eligible temporary protec-
tion categories.>®

Regarding the second personal scope category, Section 2(2) de-
clares Hungary's decision not to apply the Council Directive to stateless
persons and third-country nationals with valid permanent Ukrainian
residence permits who cannot safely return to their origin countries.
Section 2(3) stipulates that immigration authorities shall apply gen-
eral national rules instead of EU harmonized temporary protection
status. Hungary's humanitarian legislation provides ample protection
alternatives, including Section 13(2) of Act Il of 2007, which permits
exceptional entry and residence for international obligations, urgent
humanitarian reasons, or national interests.

Concerning optional personal scope extension, while nation-
al activation initially covered third-category persons with temporary
Ukrainian legal status regardless of return ability, the Hungarian Gov-
ernment subsequently excluded such persons from temporary protec-
tion eligibility. Although not contrary to EU law, this results in rejection
of temporary protection applications submitted between 24 February
and 7 March 2022 under the initial Government Decree. However, im-
migration authorities issue temporary stay certificates, allowing ad-
equate time for residence decisions and subsequent Hungarian resi-
dence permit applications.

Ireland and Denmark maintain opt-outs from EU home affairs
harmonization. While Ireland is bound by the Temporary Protection
Directive and participated in the Council Decision’s adoption, Den-
mark, pursuant to Articles 1 and 2 of Protocol No 22 concerning Den-
mark’s position (annexed to the TEU and TFEU), does not participate

39 Decree N56/2022 (lI. 24.) of the Government of Hungary on the different appli-
cation of the transitional rules of the asylum procedure set out in Act LVIII of 2020
on transitional rules and epidemiological preparedness related to the cessation of the
state of emergency.
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in Council Decision adoption and remains unbound by its provisions
or application. However, Denmark unilaterally demonstrated solidar-
ity by enacting special legislation on temporary residence permits
for Ukrainian displaced persons.*® The new Danish provisions enable
Ukrainians to apply for Danish residence permits. Individuals may ob-
tain temporary residence permits under the Ukrainian displaced per-
sons law if residing in Denmark and holding either Ukrainian citizen-
ship or recognized refugee status in Ukraine. Close family members of
persons in Denmark who have received residence permits under this
Special Act are also eligible for residence permits.

Romania encountered significant implementation challenges
across multiple sectors while applying the Temporary Protection Di-
rective for Ukrainian refugees. The labor market integration proved
particularly problematic despite being relatively faster compared to
other refugee groups. Language barriers constituted a primary obsta-
cle, with Romanian language courses available only through territorial
employment agencies and select NGOs, limiting accessibility for many
refugees. Additionally, childcare responsibilities prevented many Ukra-
inian women from entering the workforce, as children under six years
could not enroll in kindergartens due to linguistic barriers and insuffi-
cient information regarding diploma recognition procedures.*!

Healthcare access presented equally formidable challenges,
primarily stemming from systemic inefficiencies within Romania’s
healthcare infrastructure. The national digitalized system failed to
accommodate Ukrainian citizens, preventing their registration with
family doctors. Although authorities established a free Ukrainian-lan-
guage medical telephone hotline, its practical effectiveness remained
limited.*?

4 Act on Temporary Residence Permits for Displaced Persons from Ukraine (Special
Act), adopted by the Danish Parliament on 16 March 2022, entered into force on 17
March 2022.

41 UNHCR, "Situation Ukraine Refugee Situation," January 3, 2025, https://data.un-
hcr.org/en/situations/ukraine.

42 Raluca Tudor, 62.

21


https://data.unhcr.org/en/situations/ukraine
https://data.unhcr.org/en/situations/ukraine

Educational system constraints further complicated the integration
process, particularly in large urban centers where state kindergartens
and schools faced severe overcrowding. This situation became so acute
that Romanian parents occasionally relocated to secure preschool plac-
es for their own children. The shortage of Ukrainian-speaking teachers
and inadequate teaching methodologies in Ukrainian language creat-
ed additional barriers for refugee children’s educational integration,
while communication difficulties between educational institutions and
Ukrainian families persisted throughout the implementation period.*?

Administrative and social challenges compounded these sectoral
difficulties. Bureaucratic delays plagued the 50/20 financial assistance
program, causing months-long payment delays to beneficiaries. Infor-
mation dissemination proved inadequate, with few Ukrainians access-
ing official platforms like dopomoha.ro, instead relying on unofficial
sources such as Facebook groups for crucial information. Moreover,
populist narratives and discriminatory attitudes emerged within Ro-
manian society, particularly targeting perceived wealthy Ukrainian ref-
ugees, creating additional social integration obstacles.

Bulgaria faced several key challenges while implementing the
Temporary Protection Directive for Ukrainian refugees that mirror
broader European integration difficulties. The primary obstacle cen-
tered on economic factors, as most available employment opportuni-
ties offered only minimum wage compensation, which proved insuf-
ficient to cover the monthly living expenses of refugees, particularly
women with children who comprised the majority of arrivals. This eco-
nomic constraint was compounded by significant childcare complica-
tions, as working mothers encountered substantial difficulties due to
the nationwide shortage of municipal nurseries and kindergartens,
creating a barrier to workforce participation that ultimately contribut-
ed to massive outflows from the country.*

43 |bidem, 63.
4 Koroutchev, 307.
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Labor market integration presented additional structural chal-
lenges despite Bulgaria’s cultural and linguistic similarities with Ukraine
that theoretically should have facilitated smoother adaptation. While
approximately 7,400 Ukrainian refugees had secured employment
by July 2022, representing 11.4% of working-age temporary protec-
tion recipients, the concentration of opportunities remained heavily
skewed toward the hospitality sector (64%) and coastal regions, par-
ticularly around resort areas like Nessebar, Varna, and the Black Sea
coast. This geographic concentration reflected both the seasonal na-
ture of available work and the presence of established Russian and
Ukrainian-speaking communities that could provide linguistic support,
but it also highlighted the limited diversification of employment op-
portunities across different sectors and regions.*

The implementation process revealed significant administrative
and institutional weaknesses that hindered effective integration. De-
spite the government’s initial humanitarian response program provid-
ing accommodation support of 40 BGN per day per refugee for shelter
and food, bureaucratic barriers prevented optimal labor market entry
for skilled refugees. The ongoing issues with skills assessment and rec-
ognition of qualifications, a problem that extends across Europe but
was particularly relevant in Bulgaria’s case given the high education-
al background of many Ukrainian refugees. Additionally, the uncer-
tainty surrounding long-term accommodation arrangements with the
transition from hotel accommodation to recreational facilities in June
2022 created instability that encouraged many refugees to leave the
country, with departure numbers initially exceeding arrivals until the
situation stabilized. These challenges underscore the complexity of
implementing temporary protection measures even in countries with
favorable cultural conditions for integration.

4 |bidem, 306.

23



V. Conclusion

The temporary protection framework, though a relatively con-
temporary development within international legal doctrine, has estab-
lished itself as an essential instrument for preserving the fundamental
rights of forcibly displaced populations during humanitarian emer-
gencies. This distinctive protection mechanism functions as an expe-
dited collective response designed to furnish immediate interim safe-
guards for individuals experiencing large-scale displacement events.
In contrast to conventional refugee determination procedures, which
operate through individualized assessments requiring comprehensive
evaluation of persecution claims or substantiated fears thereof, tem-
porary protection constitutes a group-based intervention applicable
to populations fleeing specific armed conflicts or humanitarian crises.
The mechanism distinguishes itself from traditional refugee status
through divergent legal architectures, beneficiary categories, and pro-
cedural methodologies. This structural differentiation facilitates accel-
erated administrative processes, thereby enabling state authorities to
deliver critical services and assistance to displaced populations with
enhanced efficiency.

Nevertheless, the directive's operationalization has encountered
significant implementation obstacles. Concerns regarding discrimina-
tory practices and differential treatment standards, particularly affect-
ing third-country nationals, have emerged as prominent issues. Addi-
tionally, the lack of harmonized implementation across EU member
states has generated procedural inconsistencies and disparate protec-
tion outcomes. Such disparities compromise the effective safeguard-
ing of displaced persons while undermining the European Union's co-
ordinated approach to migration governance. These implementation
deficiencies highlight the imperative for systematic refinement and
standardization of the temporary protection legal framework.

Addressing these institutional deficiencies there is a need for re-
inforcement of the legal architecture underpinning temporary pro-
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tection mechanisms, advancement of standardized implementation

protocols, and assurance of equitable application across all beneficiary

categories. Drawing upon the analytical findings presented herein, this

study proposes several strategic recommendations to enhance the op-

erational efficacy of temporary protection within the European Union

framework and preserve its viability as a rights-protective instrument
for displaced populations:

European Union should undertake a revision of the Tempo-
rary Protection Directive, incorporating empirical insights and
institutional knowledge acquired through its implementa-
tion during the Ukrainian displacement crisis. Such reforms
may encompass the clarification of beneficiary eligibility pa-
rameters, expansion of service accessibility provisions, and
consolidation of compliance enforcement mechanisms.
Member states should collaborate in establishing harmonized
standards and operational guidelines governing temporary
protection implementation. This standardization process will
facilitate uniform and equitable treatment of displaced per-
sons throughout EU territories.

Member states must intensify their collaborative frameworks
and coordination mechanisms in administering temporary
protection programs. This encompasses enhanced informa-
tion sharing protocols, dissemination of best practices, re-
source pooling arrangements, and collective problem-solving
approaches to address shared implementation challenges.

Through the operationalization of these strategic recommenda-

tions, the European Union can optimize the effectiveness of tempo-

rary protection mechanisms while ensuring their continued utility as

essential instruments for displaced persons’ rights protection during

humanitarian emergencies.
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THE EVOLVING ROLE OF SLOVAK LOCAL
GOVERNMENTS IN INTEGRATING MIGRANTS
FROM UKRAINE IN SLOVAKIA

Jaroslav Mihalik

|. Introduction

Geographically positioned at significant European crossroads, Slo-
vakia has historically experienced emigration rather than immigration.’
Since gaining independence in 1993, this trend has continued, with Slo-
vakia remaining a less common destination for migrants. Since joining
the European Union in 2004, Slovakia has been subject to EU immigra-
tion policies and has participated in the Schengen Area.? Currently, the
country is working to overcome the challenges of immigration while
adapting to shifting geopolitical dynamics and economic changes.?

Slovakia’s migration patterns underwent significant transforma-
tion since its inception. After the dissolution of Czechoslovakia, em-
igration was the main trend.* This trend continued after 1993, with
Slovakia remaining a less favored destination for international mi-
grants. The reasons include Slovak nationalism?®, political uncertainty in

' Privarova, 1084-1093.

2 OECD,"InternationalMigration Outlook2024:Slovak Republic." 2024. https://www.
oecd.org/en/publications/international-migration-outlook-2024_50b0353e-en/
full-report/slovak-republic_09b0120f.html.

3 Migration and Home Affairs, “Migrant Integration in Slovakia.” February 28,
2025. https://home-affairs.ec.europa.eu/policies/migration-and-asylum/legal-migra-
tion-resettlement-and-integration/integration/eu-migrant-integration-platform/eu-
countries-updates-and-facts/migrant-integration-slovakia_en.

4 Divinsky.
5 Meseznikov, 2000, 55-60.
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the 199058, shifts in the economy and lower income levels in the early
years of independence.” New migration patterns emerged in the late
1990s.8 Slovakia has become more of a transit country than a final des-
tination for immigrants, along with relatively low immigration rates
and a significant number of high-skilled Slovaks emigrating to pursue
opportunities abroad.®

In recent years (especially after EU accession in 2004), however,
the country has witnessed an increase in immigration, including labour
migration and refugees seeking asylum.' Furthermore, shifts in demo-
graphics have structural implications for the nation’s economic and
social dynamics.”" After thirty-two years of the Slovak Republic’s inde-
pendence, the inflow of foreign immigrants increased gradually, in line
with the evolution of migration policies, the country’s accession to the
European Union, economic development, and its democratic nature.?
Bargerova further asserts that between 1993 (the year of the Slovak
Republic’s establishment) and 2004 (the year of its EU accession), the
topic of migration was virtually absent from political, public, and media
discourse.”A considerable discourse transformation regarding migra-
tion in Slovakia occurred during the migrant and refugee crisis in Eu-
rope since 2015." The influx of migrants, particularly from the Middle
East and North Africa, led to migration becoming a political and debat-
ed issue, significantly influencing the 2016 Slovak elections.’ Security

6 Bargerova, 17-36.

7 Privarova.

8 Bargerova.

9 IOM Slovakia. "Migration in Slovakia." Last modified March 27, 2023. https://www.
iom.sk/en/migration/migration-in-slovakia.html.

9 OECD, "International Migration Outlook 2024: Slovak Republic."

" Migration and Home Affairs, “Migrant Integration in Slovakia.”

12 ]OM Slovakia. "Migration in Slovakia."

3 Bargerova.
4 Karolewski, Benedikter, 98-132.
5 Meseznikov.
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concerns'® became a vital aspect of the political discourse surrounding
migration.”” More recently, following the military invasion by Russia in
February 2022, Slovakia has experienced a continuous influx of people
fleeing Ukraine which we will explore further.

This article, designed as a qualitative study, examines the evolv-
ing role of Slovak local governments in the process of Ukrainian
migrants’ integration after the 2022 Russian invasion. We identi-
fy the main challenges for local governments including insufficient
resources, gaps in legislation, and the lack of effective coordination
between central institutions, non-governmental organisations and
local authorities. Furthermore, the article draws attention to the most
effective strategies currently employed by Slovak sub-national gov-
ernments in their attempts to facilitate the integration of Ukrainian
migrants. The strategies include the provision of linguistic instruction,
employment support services for those seeking to enter the labour
market, as well as programs and activities for children and young peo-
ple. Utilising both qualitative and quantitative data, the article inves-
tigates the factors that either enhance or hinder the success of these
integration measures.

Research emphasises the need for better inter-institutional collab-
oration, better laws and more flexible access to funding and human-
itarian needs. It also underlines the importance of local governments
working together to help Ukrainian migrants fit into Slovak society.
Our critical approach demonstrates the importance of local govern-
ance in crisis response and the need for continued collaboration. To
address these challenges, we need stable financial support, better co-
ordination, clear long-term policies for refugees, targeted integration
programmes and better governance.

6 Mihalik, Jankola, 1-25.
7 Filipec, Mosneaga, Walter.
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[I. Migration Policy of the Slovak Republic
in the 21t Century

The evolution of migration policy in Slovakia has been shifted sev-
eral times since its independence in 1993. As we mentioned earlier,
Slovakia was primarily a country of emigration due to political and
economic challenges.’® However, after its accession to the European
Union in 2004, the number of migrants in Slovakia increased. This rise
in immigration is driven by factors such as family reunification, mar-
riage, business, and education.’ Economic reasons also motivate some
internal migration within Slovakia, with a significant percentage of re-
spondents in under-developed regions expressing a desire to move for
better opportunities.?® After Slovakia's entry into the European Union
in 2004, its labor market opened to EU citizens, which increased the
immigration resulting mainly in an influx of workers.?" On the other
hand, Slovakia was required to adopt EU laws related to migration, the
protection of migrants” rights and their integration.?? Slovakia joined
the Schengen Area in 2007 which helped opening the borders for sim-
plified movement of people within the EU, but also created new chal-
lenges for external border protection and the regulation of illegal mi-
gration. Despite often being a transit country, Slovakia’s international
migration patterns were largely shaped by its history, with only few
permanently settled migrants.?*> The 2015 migration crisis was also a
critical point in Slovakia’s migration policy. As Gruszczynski and Fried-
ery argue, Slovakia engaged in a contentious debate with the Europe-
an Union regarding the distribution of refugees based on established

'8 Divinsky.

19 Stefancik, Stradiotova, Seresovd, 965-981.

20 Kahanec, Kurekova.

21 Pfivarova, Rievajova, Galstyan, Gavurova, 305-322.
22 Filipec, Borarosova, 55-71.

2 Praznovska, 2019, 211-219.
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guotas.?* This period gave rise to extensive discourse on the matter of
migration policy, with Slovakia adopting a position of opposition to
the implementation of mandatory quotas, a stance that aligned with
the positions of other Central European countries.? As illustrated in
Table 1, there has been a clear trend in the number of asylum grants
from 1993 to 2025.

TABLE 1: Number of Asylum Applications and First Instance Decisions in
Years (1993-2023)

tions Total Granted Granted Decisions Procedure
1993-2003 33289 459 X 1560 28499
2004 11395 15 X 1592 11782
2005 3549 25 X 827 2930
2006 2849 8 X 861 1940
2007 2642 14 82 1177 1693
2008 909 22 66 416 457
2009 822 14 98 330 460
2010 541 15 57 243 284
2011 491 12 91 120 232
2012 732 32 104 264 340
2013 441 15 34 137 292
2014 331 14 99 99 137
2015 330 8 41 72 128
2016 146 16 12 56 35
2017 166 29 25 34 73
2018 178 5 37 46 69
2019 232 9 19 51 179
2020 282 11 27 40 177

24 Gruszczynski, Friedery, 221-244.
25 Praznovska, 2023, 95-117.

32



2021 370 29 13 90 212
2022 547 23 48 76 387
2023 416 37 43 77 322
2024 165 41 22 59 58
31.3.2025 66 17 7 12 23
Total 60889 870 925 8239 50709

Source: Ministry of Interior of the Slovak Republic, “Statistiky,” 2025

Building on this historical context, the present study explores
the socio-economic challenges currently being experienced by Slovak
migration policy, particularly with regard to the labour market and
the integration of workers from non-EU countries. Recent economic
growth has attracted primarily unskilled workers, but Slovakia is also
focused on labour migration, including integration issues, and aims
to attract high-skilled experts. Conversely, Slovakia grapples with de-
ficiencies in institutional coordination, an absence of reliable data,
and ambiguous objectives within its migration strategy. Brain drain,
defined as the emigration of skilled professionals, constitutes a signif-
icant challenge for the country.?®
The Slovak migration policy reflects both national legislation and
EU directives. As an EU member state, it aligns its immigration regula-
tions with broader European frameworks. Stojarova frames the legis-
lation on migration in Slovakia into five stages?’:
e Alien Act from 1992 which was adopted during Czech and
Slovak Federal Republic (Act no. 123/1992 Coll.)

e Slovak Alien Act (Act no. 73/1995 Coll.) and Refugee Act (Act
no. 283/1995) which have been in force until 2002 and re-
placed by Act no. 48/2002 Coll. on Residence of foreigners

26 Ministerstvo vnutra Slovenskej republiky, Migracna politika Slovenskej republiky
s vyhladom do roku 2025 (Bratislava: Ministerstvo vnutra SR, schvalené vladou 8. sep-
tembra 2021), available at https://www.minv.sk/?zamer-migracnej-politiky-sloven-
skej-republiky&subor=419162.

27 Stojarova, 97-114.
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that has replaced the original Alien Act; and Act no. 480/2002
Coll. on Asylum which has replaced the Refugee Act

Concept of the Migration of the Slovak Republic approved in
2005

Concept of the Integration of Foreigners in the Slovak Re-
public from 2009 and the Act on Residence of Aliens (Act no.
404/2011 Coll.)

Amendments to the Alien Act and the ,migration crisis” since
2011.2%8

One of the current strategic documents governing migration in Slo-
vakia is the Migration Policy of the Slovak Republic with a view to 2025.%°
There is no update yet considering the lifespan of the document.

In the past, strategic documents were focused on the migration
and asylum policy of the Slovak Republic:

Migration Policy of the Slovak Republic overlooking the year
2020,

Conceptual intentions of the Migration Policy of the Slovak Re-
public for the period 2011-2015,

The Concept of the Integration of Foreigners in the Slovak Re-
public 2009-2011,

The Concept of Migration Policy 2005-2010.%°

The above mentioned strategies, concepts and legislation con-

firm that Slovak migration policies are governed by a comprehensive
legislative framework. The Act on Residence of Foreigners (404/2011)
and the Act on Asylum (480/2002) form the cornerstone of migration
law, addressing the legal aspects of residence and asylum-seeking. Ad-
ditionally, adherence to EU directives and the Schengen Agreement
shapes the country’s approach to migration.

% Mihalik, Garaj.
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No significant migration legislation was adopted before Slovakia
joined the EU. The Principles of Migration Policy (adopted through
Government Resolution no. 846/1993) marked the start of Slovakia’s
migration policy after Czechoslovakia’'s breakup. However, the Slovak
government focused on asylum policy rather than the broader migra-
tion framework,*" and the Principles failed3? to address specific foreign
migration challenges.?

The Challenges of Slovak Migration
and Integration Policies

Joining the EU hasnt made Slovakia more liberal on migration,
even though it is part of this global movement. The government has
hesitantly followed EU policies, but not on matters of mandatory re-
location. In 2015 it blocked the relocation of 120,000 asylum seekers.
The European Court of Justice later approved the relocation, but this
didn’t make the EU more generous on migration.?*

Slovakia opposed mandatory quotas along with the Visegrad
Group states, calling for a voluntary approach in accepting refugees.®
The Slovak government argued about the technical ineffectivity and
unfeasibility of the quotas, stressing the importance of protecting na-
tional interests and sovereignty in migration matters. Central Europe’s
migration policy is cautious, with several countries choosing national
solutions over European initiatives. This demonstrates the tension be-
tween EU membership and national sovereignty, which is important

for Slovakia’s approach to European migration initiatives.>

31 Praznovska, 2019.

32 Bolecekova,.

33 Divinsky.

34 Folk,.

3% Zachova, Zgut, Gabrizova, Zbytniewska, Strzatkowski.

3% Jaroslav Mihalik and Matus Jankola, "European Migration Crisis: Positions, Polari-
zation and Conflict Management of Slovak Political Parties"
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The Migration Policy of the Slovak Republic with a view to 2025
constitutes an ambitious and broadly conceived document aimed at
addressing the main challenges associated with migration. It includes
measures to support legal migration, prevent illegal migration flows,
and integrate migrants. Despite its positive aspects, however, the policy
faces criticism from various perspectives, which we elaborate furtherin
this chapter. International migration, according to Castles and Miller,
is a phenomenon that requires comprehensive, long-term sustainable,
and flexible approaches.?” This reflects an attempt to harmonize Slo-
vak policy with European Union legislation, while maintaining security
and human rights. However, the dominance of security aspects may
lead to an insufficient consideration of the root causes of migration,
such as conflicts, economic inequalities, and climate change.?®

The primary objective of Slovak policy is the combatting of ille-
gal migration and the protection of the EU’s external borders; a goal
which is aligned with the legislation and strategies established by the
Union. However, this approach may fail to address the causes of mi-
gration, focusing only on security, as argued by Carrera and Lannoo.*
Although the Slovak migration policy highlights the need for integra-
tion, its practical implementation lags behind. According to Gallo Kri-
glerova et al., insufficient systemic measures complicate the involve-
ment of immigrants in society and the labor market.*® The policy fails
to effectively address language and cultural barriers, which remain sig-
nificant obstacles to integration.*'

Slovakia faces a significant outflow of skilled professionals, and
reintegration programs have proven to be unattractive.*? Francelova

37 Castles, Miller.

3% @eddes, Scholten.

39 Carrera, Lannoo.

40 Kriglerova, Kadlecikovd, Chudzikova, Pisova.
41 Bolecekova, Olejarova, 225-239.

42 Behunova, Obonova.
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Hrabovska suggests that effective reintegration policies must offer
competitive conditions and incentives for the return of professionals,
yet such policies are notably absent in the Slovak context, hindering
efforts to reverse the brain drain.** The growing influence of misinfor-
mation and negative prejudices against migrants presents a significant
challenge.** The authors emphasize that public institutions should pro-
vide accurate and balanced communication to combat misinforma-
tion, a goal the current policy fails to achieve effectively, thus perpetu-
ating public misconceptions (lbid).

Finally, issues of climate migration are marginally reflected in
Slovak policy. Scissa and Martin warn that climate change will in-
creasingly influence migration flows, making it crucial to integrate
this dimension into future policy planning and measures.*> However,
Slovak policy has yet to adequately consider the potential impact of
climate-related migration.

In response to these identified shortcomings, academic research
and practical experience suggest several remedial measures to im-
prove Slovakia’s migration policy. The introduction of inclusive pro-
grams to support the integration of migrants, which would consider
their language and cultural needs, is one such measure.*® Additionally,
strengthening cooperation with countries of origin and transit to miti-
gate conflicts and economic inequalities is essential.*” Another import-
ant aspect is the implementation of public campaigns to promote a
positive image of migration and combat misinformation.

Slovakia’s migration policy represents an important step toward
modern and effective migration management. Its success depends on
adapting to challenges and implementing recommendations from

4 Hrabovska.

4 Komendantova, Erokhin, Albano, 168.

4 Scissa, Martin.

4 Drozd, Duchovi¢, Lukacovi¢ova, Paulenova, Taska.
47 Geddes, Scholten.

4 Szakacs, Bognar.
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critical analysis. Managing migration requires a systematic approach
considering national and international contexts. The strategy also
takes Slovakia’s historical experience of significant emigration, due
to socioeconomic and political issues such as labour outflow, into ac-
count. This shapes Slovakia’s current stance on migration, combining
caution with pragmatism.

Value frameworks and strategic priorities are central to Slovakia’'s
migration policy, with a focus on pragmatism and security. Migration
is viewed as a tool for economic development, but must be strictly
controlled to ensure it doesn’t threaten security. Three main areas of
focus reflect these concerns: border protection, combating illegal mi-
gration and development cooperation with third countries. This sug-
gests a preference for addressing migration challenges away from its
own territory. On the other hand, the internal dimension highlights
the need for an integrated policy towards foreigners, but such inte-
gration is conditioned on respecting Slovakia’s cultural, linguistic, and
legal norms. This creates the impression of an asymmetric integration
process, where foreigners are expected to adapt to the majority soci-
ety, which remains unchanged.

Slovakia must balance its commitments to the EU with its national
priorities. It is willing to cooperate with the EU but wants flexibility on
obligations like asylum seeker relocation. It must also address demo-
graphicissues, an ageing population and labor shortages.*

The document also reflects the influence of globalization and
geopolitical contexts. Slovakia recognises the growing importance of
globalisation in migration. Its strategic position between Eastern and
Western Europe affects its geopolitical interests, particularly with the
Western Balkans and Ukraine. These countries are important to Slova-
kia, especially during war conflicts, economic inequalities and climate

49 "Integration Policy of the Slovak Republic," Bratislava: Ministry of Labour, Social
Affairs and Family of the Slovak Republic, 2014.
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change. The document also addresses rising xenophobic sentiments
and misinformation. The policy is neutral and aims to maintain order.
The Migration Policy of the Slovak Republic with a view to 2025 is prag-
matic, security-based, and economically focused. Slovakia does not see
migration as an opportunity for cultural and societal transformation.
Instead, it is controlling, restricting and regulating in migration flows.
This may be effective in addressing short-term challenges, but could
limit Slovakia’s potential to engage with the multicultural discourse
within the EU.

Criticism of the migration or integration policies has been voiced
by various organizations including the Supreme Audit Office of the
Slovak Republic.*® The Human Rights League points out the lack of
specificity and timeliness in the document. They argue that the pro-
posal is overly general, without a deeper analysis of the situation or
an evaluation of previous measures.>' Furthermore, there was insuffi-
cient participation in the creation process, as non-governmental orga-
nizations and representatives of migrants were not invited to consul-
tations, which, according to the League, contradicts the principles of
open governance (lbid). Finally, the document overlooks the need for
institutional reforms, such as the establishment of a separate immigra-
tion office to handle the natural process of integration and naturaliza-
tion, a step that had previously been considered in the government’s
program declarations (lbid).

In conclusion, the migration policy of Slovakia reflects a combi-
nation of national security interests, economic priorities, and cautious
pragmatism. While it aligns with EU commitments, its focus on restric-
tive measures may limit its capacity to contribute to a more dynamic
and inclusive European migration discourse.

%0 Supreme Audit Office of the Slovak Republic, "Bez jasného ciela a merania vysled-
kov v integréacii cudzincov Slovensko preslapdva na mieste," 2025.

51 The Human Rights League, "Pripomienky Ligy za ludské prava k navrhu Migracnej
politiky Slovenskej republiky s vyhladom do roku 2025," 2020
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I1l. Slovak Local Governance Framework
and Key Responsibilities

Slovakia is a unitary country with two distinct subnational tiers of
self-governing bodies (municipalities and regions/Higher Territorial
Units). Municipalities gained autonomous authority in 1991; region-
al governments were established in 2001. Following the collapse of
communism, this dual system of publicadministration was fully re-es-
tablished in 1990. Slovakia currently has eight Self-Governing Regions
and approximately 2,890 municipalities. The capital city, Bratislava and
the eastern metropolis, KoSice hold special status.>?

In Slovakia’s decentralized system of state authority, regional and
local governments possess distinct competencies, finances, and admin-
istrative structures as shown in the Table 2.

TABLE 2: Key Responsibilities of Slovak Municipalities and Regions

Category Municipalities (Examples of | Regions (Examples

Responsibilities) of Responsibilities)
General Public Internal administration; Man- | Internal administration;
Services agement of movable prop- International and trans-

(Administration) erty and real estate; Building | regional cooperation.
permits; Registry offices.

Public Order and Municipal police; Public order; | Civil defence (in co-operation

Safety Fire-fighting; Civil defence with State bodies).

(in co-operation with State

bodies).
Economic Affairs / | Supervision of economic Transport (roads, railways);
Transports activities; Consumer protec- Regional economic

tion; Local roads; Local public | development.
transport; Tourism.

Environment Protection of the environ- Protection of the environment,
Protection ment; Sewage; Heating; Refuse
collection and disposal.

52 There are a total of 2927 municipalities and city parts in Slovakia. This number
includes 17 city parts belonging to Bratislava and 22 city parts belonging to Kosice. If
we consider Bratislava and KoSice as single units and exclude their city parts, the total
number of municipalities is 2890.
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Housing and
Community

Housing and town planning;
Cemeteries; Public lighting;

Housing and town planning.

schools; Kindergarten and
nurseries.

Amenities Water supply; Parks and open
spaces; Urban regeneration;
Social housing.
Health First aid stations and primary | Secondary hospitals;
medical centers. Management of non-State
healthcare (e.g., psychiatric
hospitals, dental services).
Culture and Sports facilities; Cultural Regional theatres;
Recreation facilities. Libraries; Museums;
Galleries; Cultural centers.
Education Pre-school and primary Secondary, professional,

art and vocational
schools; Construction and
maintenance of buildings;
Payment of teachers (on
behalf of the State).

Social Welfare

Social aid for elderly and
children.

Homes for children.

Crisis Management
/ Civil Protection

Develop analysis of possible
emergency events; Prepare
protection plans; Organize
civil protection training;
Oversee rescue operations;
Plan and execute evacuation;
Provide emergency accommo-
dation; Create municipal civil
protection units; Keep records
of evacuated persons.

Analyze possible emergencies
within Regions; Plan and
ensure coordination of
evacuation; Train people for
self-defense; Promote civil
defense activities; Provide
necessary materials for
regional analysis and action
plans to District office.

Source: World Observatory on Subnational Government Finance and Investment. Slovak

Republic, 2025

There is a degree of overlap in crisis management responsibilities,

with municipalities focusing on local-level planning and immediate

response, while regions provide broader coordination and analytical

support. The Ministry of Interior plays a central role in coordinating

national and regional risk assessments, and municipalities are specifi-

cally responsible for preparing local flood plans, which are crucial doc-

uments for managing common risks in Slovakia.
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IV. Immediate Response and Emergency Measures:
The Role of Local Authorities

The full-scale Russian invasion of Ukraine on February 24, 2022,
was Europe’s largest and deadliest conflict since World War I1.>3 The
aggression caused an immediate humanitarian crisis, with 11 million
people fleeing within the first eight months.> Slovakia, a neighbour,
became a transit and host state for those seeking refuge. Since Febru-
ary 2022, over 840,000 refugees have been registered, and as of Feb-
ruary 2024, the temporary protection status was granted to more than
139,000 Ukrainians.>> The majority are women, children, and older
adults, presenting unique and complex needs (lbid). The influx caused
substantial logistical challenges for Slovak authorities and exacerbat-
ed existing internal dynamics.>®

Beyond the central state authorities, these sub-national entities
have been instrumental in addressing the significant influx of indi-
viduals fleeing the war in Ukraine. Their crucial contributions include
the provision of healthcare, shelter and accommodation, educational
enrollment (kindergartens, primary, and secondary schools), consulta-
tions, psychological support, child vaccinations, and social care services.
As interpreted in the Ukraine Situation Regional Refugee Response
Plan: “local communities have taken a welcoming stance, with human-
itarian actors, civil society, the private sector and community volunteers
complementing the governmentled efforts by providing significant
support at border reception points and urban areas.””” These efforts led
to strengthening the capacities of local institutions providing services
both for refugees and local communities “to streamline the legislative

> Bowen.

% Seberini, Lacova, Gubalova, Svidroriova.

% UNICEF, "Delivering Humanitarian Cash Transfers to Ukrainian refugees in Slova-
kia," 2024.

%6 Ogrodnik.

57 UNICEF, "UNICEF Emergency Response Office Slovakia," 2023, 8.
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framework and create a favourable protection environment to enable
refugees’ socio-economic inclusion and integration”.>®

In the first months, local authorities were vital frontline respond-

ers, providing essential services such as shelter and food, working close-
ly with NGOs and international bodies such as UNICEF and UNHCR.This
highlighted the role of civil society in complementing the state. Local
governments shifted their focus towards long-term strategic integra-
tion.As the crisis evolved from an emergency to a protracted situation,

From the onset of Russia’s full-scale military intervention in

Ukraine, the Slovak Republic has extended multifaceted support
through its state administration at various levels, local government
bodies, and the private and civil sectors. Between 2022 and early 2024,
this support encompassed:

e At the state administration and main institutional levels
(Government of the Slovak Republic, National Council, Pres-
ident of the Slovak Republic, ministries), Slovakia's support
for Ukraine has included: dispatching a diplomatic convoy to
Kyiv; providing humanitarian and development aid; voting in
favor of UN General Assembly resolutions condemning Rus-
sian aggression; formally receiving the Ukrainian ambassa-
dor; advocating for Ukraine’s EU membership; planning for
involvement in Ukraine's reconstruction; establishing initial
reception points; conducting public information campaigns
for Ukrainian arrivals; creating a temporary refuge system for
displaced individuals; issuing statements strongly condemn-
ing Russia’s annexation of Ukrainian territory; supporting the
establishment of an OECD office and analytical unit in Kyiv;
sharing refugee stories on public broadcaster RTVS; supplying
military equipment; monitoring the situation and collecting
relevant statistics; and implementing financial assistance pro-
grams for those arriving from Ukraine.

%8 UNICEF, "UNICEF Emergency Response Office Slovakia," 2023, 16.
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e At the municipal level, support has involved: assisting in the
establishment of temporary accommodation facilities; pro-
viding aid at border crossings; offering financial and material
support; re-establishing cooperative relationships between
Slovak and Ukrainian cities; and ongoing monitoring and as-
sistance efforts.

e The private and civil sectors, including municipalities, have
contributed through: organizing financial and material
aid collections for Ukraine; preparing Slovak businesses for
Ukraine’s post-war reconstruction; tracking data and moni-
toring the situation; providing healthcare, psychological sup-
port, and social assistance; offering various forms of aid and
remote support; arranging temporary housing; providing
Slovak language courses; conducting interviews; facilitating
accommodation; supporting education and social inclusion;
delivering food and medicine; and offering financial aid to in-
dividuals arriving from Ukraine.

Since the outbreak of Russia’s ongoing war of aggression against
Ukraine, Slovakia has experienced an unprecedented number of new
arrivals displaced from Ukraine. This is illustrated in Chart 1 below.
More than 130 000 such people have applied for temporary protection
by 2025, leading to significant pressure on public authorities to adopt
various local integration measures. These include, for example, the de-
velopment of strategic documents for integration at the local level.

One of the mostimmediate priorities for Slovak authorities was pro-
viding emergency accommodation and services. In the Kosice Self-gov-
erning Region, officials established shelters in hostels and school dor-
mitories, while information stands at transport hubs helped refugees
navigate their new environment. A free hotline, available in Slovak and
Ukrainian, and free transportation within the region further under-
scored the commitment to ensuring refugees’ safety and mobility.>®

% Kosice Regional Authority, "Vsetky zakladné informacie k pomoci Ukrajine," 2022.
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CHART 1: Net Migration and Refugee Numbers in Slovakia (1993-2024)
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Source: United Nations High Commissioner for Refugees (UNHCR ) and UNRWA through
UNHCR'’s Refugee Data Finder at unhcr.org/refugee-statistics

CHART 2: Ukraine Assistance Dashboard UNHCR Slovakia — December
2023 Achievements
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Nitra identified integration as a priority. The city adopted a com-
prehensive Strategy for the Integration of Foreigners, developed with
input from the Centre for the Research of Ethnicity and Culture and
UNICEF Slovakia.®® This strategy aims to integrate foreigners into Nitra

60 “Strategy for the integration of foreigners (including refugees and displaced per-
sons) in the city of Nitra with a outlook until 2035," 2024.
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and is primarily for those involved in managing migration. It includes
a migration and integration situation analysis. The plan outlines path-
ways to facilitate employment, education, housing and community
involvement for refugees, with ambitious integration goals through
2035. Slovakia introduced a funding scheme allocating 12 million eu-
ros to municipalities for humanitarian and integration initiatives to
support these efforts.

Equally important was ensuring access to healthcare and social
services. Local governments worked with the Ministry of Interior and
organizations such as UNHCR to provide schooling for refugee chil-
dren and secure appropriate housing. These efforts aimed to balance
immediate needs with the long-term sustainability of refugee support
systems.®' Similar efforts have been introduced by regional authorities,
especially in PreSov and Kosice regions which are situated at the bor-
der with Ukraine. In PreSov the region set up accommodation for refu-
gees in the former school which also includes social and psychological
counseling. The temporary shelter has been used here by Ukrainian
mothers with children. Trnava Region provided refugees from Ukraine
with beds at dormitory. They also provide psychological and material
assistance together with all important information. They helped the
refugees to handle all administrative matters at the Foreign Police
and the Labor Office. Additionaly, the regional council of the Trnava
Self-Governing Region canceled a memorandum on mutual cooper-
ation with the government of the Leningrad region of the Russian
Federation. This symbolical gesture expressed disagreement with the
unjust unilateral aggression of Russia against Ukraine, accompanied
by numerous civilian victims. At the same time, it has approved sever-
al measures allowing the helpful steps of regional self -government
against refugees from Ukraine, including EUR 100,000 for humanitar-

61 UNHCR Slovakia, "Slovakia launches the 2025-2026 Refugee Response Plan for
Ukrainian refugees," 2025.
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ian purposes. Both Kosice and Presov regions have established free
travel for Ukrainian citizens heading for Slovakia.

All regions have also introduced free hotlines for refugees from
Ukraine to seek assistance, counselling and established humanitarian
aid warehouses. Slovakia mobilized a broad wave of solidarity for a
humanitarian response that involved state agencies, municipalities, in-
dividuals, and civil society organizations from the outset in a prompt,
efficient, and humane manner. The UN agencies, such as UNICEF, UN-
HCR, IOM, and WHO that provided support for Ukraine’s refugee cri-
sis response through its current municipal and government structures
were warmly welcomed by the Slovak government.®?

The Ministry of Labour, Social Affairs and Family of the Slovak Re-
public, in cooperation with the Office of the Plenipotentiary of the Gov-
ernment of the Slovak Republic for the Development of Civil Society
have prepared a new funding scheme for regional and local govern-
ments " authorities to financially contribute to humanitarian and inte-
gration activities and costs associated with such expenses. The primary
effort was to focus on several key areas related to the quality of life,
and therefore topics such as housing, education, employment, health
or social care. These components of life of refugees from Ukraine in
Slovakia are the aim of measures to support the integration of refunds
at different levels and thus help the state to be most effectively inte-
grated. Previously, the self-governing entities have used their own re-
sources which was in direct opposition to government promise about
reimbursing such costs. This funding scheme provided financial sup-
port to local governments in order to maintain their activities related
to Ukrainian refugees lasting until the end of 2023 but using retroac-
tivity since February 2022.% The eligibility of the funding scheme was

62 UNICEF, "UNICEF Emergency Response Office Slovakia," 2023.

63 European Commission, "Slovakia: New funding scheme for municipalities and
self-governments promotes the integration of people displaced from Ukraine," 2023.
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granted to municipalities and self-governing regions including entities
established or founded by them. The total sum allocated for this call
was more than 12 million EUR.%4

Another call for applications was announced in March 2023 by the
Ministry of Investment, Regional Development and Informatisation of
the Slovak Republic as a managing body for the Integrated Regional
Operational Program. Financial contributions to support operations
aimed at addressing migration challenges as a result of military ag-
gression against Ukraine could have been reached by municipalities
with a total fund allocation of EUR 126 916 400.%°

The Shift from Emergency
to Long-Term Integration Strategies

As the humanitarian crisis evolved into a protracted displacement
situation, Slovak local governments necessarily adapted their ap-
proach. Slovak local governments have shifted their approach towards
more comprehensive and long-term integration strategies in various
sectors. The plan for 2025-2026 is to move from emergency to integra-
tion. The Ministry of Interior and UNHCR have identified key priorities:
refugee enrolment in schools, access to healthcare, and self-reliance.%®
The Slovak government reduced asylum seeker waiting times through
2022 legislative amendments and increased access to social services
and counselling. Slovakia’'s approach is multi-pronged: emergency
measures addressed urgent needs, while integration strategies (with
financial support) ensured long-term assistance. Collaboration be-
tween local, international and national authorities was crucial in the
establishment of a robust and sustainable framework for refugee as-

% Implementation Agency of Ministy of Labour, "Solidarita s Ukrajinou," 2023.

8 ZMOS, "Vyzva pre miestne samospravy na rieSenie migracnych vyziev v désledku
vojenskej agresie voci Ukrajine," 2023.

% UNHCR Slovakia, "Slovakia launches the 2025-2026 Refugee Response Plan for
Ukrainian refugees," 2025.
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sistance (Scheme 1). This comprehensive response demonstrates Slova-
kia's solidarity with Ukraine and sets a precedent for EU refugee policy.

SCHEME 1: Policy pathway for Ukrainian refugees in Slovakia
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Source: https://www.unesco.org/en/ukraine-war/education/slovakia-support

Integration Pillars

Local governments prioritized education as a primary focus. The
Ministry of Interior has been actively engaged in intensive collabora-
tion with local governments to facilitate the enrollment of refugee
children in schools.®” The City of Bratislava, for instance, in partnership
with UNICEF, has developed a diverse range of support programs, in-
cluding language courses for children and youth, and providing recre-
ational opportunities through Leisure Centres.®® By November 2024,
a substantial majority of children aged 6 to 14 (93%) were attending
primary schools, and 89.7% of those aged 15 to 17 continued their
studies in secondary schools. Despite this high enrollment, language
barriers continue to pose a significant obstacle to their full integration
into the school environment.®

57 UNHCR Slovakia, "Slovakia launches the 2025-2026 Refugee Response Plan for
Ukrainian refugees," 2025.

% UNICEF, "City of Bratislava, Eurocities and UNICEF call for continued solidarity and
support for Ukrainian refugees as war persists," 2023 .

% European Commission, "Slovakia: Progress and challenges in the integration of
people displaced from Ukraine," 2025.
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Access to Healthcare for Temporary Protection status holders also
saw an evolution. Initially, from January 2023, only those under 18
years of age had access to free emergency and primary healthcare,
while adults were limited to emergency life-saving services.”® How-
ever, recognizing the pressing need, the Government of Slovakia
announced new legislation in June 2023 to extend social coverage,
granting all TP holders, including adults, access to primary healthcare
from September 2023. To bridge the gap during this transitional pe-
riod, the Slovak Red Cross and IFRC implemented an innovative cash-
for-health program (lbid).

In terms of Employment, national policies are designed to elimi-
nate legal obstacles and promote positive actions for integration into
the labor market. By December 2023, 39,307 Ukrainian migrants were
employed in Slovakia.”? A November 2024 study indicated that 67%
of Ukrainian refugee respondents were engaged in paid work, with
nearly two-thirds securing employment corresponding to their quali-
fications.”?> Nevertheless, challenges persist, particularly for vulnerable
groups such as single mothers, with 22.3% of workers on temporary
contracts, leading to lower incomes and job instability. A notable dis-
parity in earnings was also observed, with men earning significantly
more than women (lbid).

Securing decent and stable Housing remains a considerable chal-
lenge for many displaced persons. The reduction of financial support
foraccommodation providers has exacerbated this uncertainty, partic-
ularly affecting larger families and single mothers with children.”

7 Kuchumov, Sujanska.

1 Seberini, Lacova, Gubalova, Svidroriova.

72 European Commission, "Slovakia: Progress and challenges in the integration of
people displaced from Ukraine," 2025.

73 European Commission, "Slovakia: Progress and challenges in the integration of
people displaced from Ukraine," 2025.
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Multi-Stakeholder Collaboration

Local governments play key role in coordinating the response to
the refugee crisis together with UNICEF, UNHCR and IFRC. These in-
ternational organisations provide important services, including educa-
tion, mental health support, and helping people to fit in with society.
They are very important in managing cash assistance programmes.’
The UNHCR is working on a plan to help refugees called the Refugee
Response Plan 2025-2026. The plan is being run with the help of 19
other organisations, and more than half of these are from the coun-
tries where the refugees are. These partners are working to provide
support to Ukrainian refugees and the communities that are hosting
them.”® Working together with Ukrainian cities across the border has
also been very important. Projects like the one involving the City of
KoSice, which is working with partners from Slovakia and Norway,
have increased cooperation between institutions in Ukraine. These
plans look at things like good management, being open about what
they are doing, and how they can improve their business. It should be
noted that the project adapted to the wartime context by moving ac-
tivities online and using saved funds to provide humanitarian aid.”® In
addition, an organisation called the “Ukrainian-Slovak House"” was set
up to help Kharkiv and Slovakia work together more closely. The Euroc-
ities network has organised important meetings. The City of Bratisla-
va works closely with other European towns and cities and UNICEF to
share experiences and develop long-term plans for including refugees.
This work always highlights the need for local governments to pro-

74 UNICEF, "Delivering Humanitarian Cash Transfers to Ukrainian refugees in Slova-
kia," 2024.

7> UNHCR Slovakia, "Slovakia launches the 2025-2026 Refugee Response Plan for
Ukrainian refugees," 2025.

76 EFTA, "Cities in the Enlarged European Area: Joint Development of Capacities of
Public Institutions by Slovak-Ukrainian Cross-border Cooperation and Improving In-
tegrity in Public Affairs (CEEA)," 2025.
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vide ongoing financial support to effectively move from emergency
responses to long-term strategies.”

The data reveals a significant, often overlooked, economic bene-
fit of refugee integration. The activation of the Temporary Protection
Directive, granting the right to work, directly enabled this economic
contribution.” This challenges the common perception that refugees
are solely a financial burden. Local governments, by facilitating access
to services like education and healthcare (which enable employment),
indirectly contribute to this economic boost. The fact that two-thirds
of the direct assistance costs were covered by the EU further amplifies
the net positive financial impact for Slovakia’s national and, by exten-
sion, local budgets.” This supports the argument for investing in refu-
gee integration, especially in employment and education.Viewing ref-
ugees as economic contributors, not just recipients of aid, can change
policy towards integration measures that yield societal and economic
benefits for host nations.Local governments can help by creating an
environment that encourages employment and social inclusion.

This policy framework facilitated the observed evolution in local
government roles from immediate humanitarian aid coordination to
active, strategic integration efforts, demonstrates a critical adaptive
capacity within Slovak local governance. Initially, they acted as crucial
facilitators and conduits for immediate humanitarian aid, often rely-
ing on the rapid mobilization of NGOs and international partners. As
the crisis persisted, their role matured into that of strategic integrators,
actively shaping and implementing policies for long-term inclusion in
education, healthcare, and social life. This evolution showcases their
ability to move beyond reactive crisis management to proactive policy
development and service delivery, reflecting a deeper understanding
of the protracted nature of the displacement.

7 UNICEF, "UNICEF Emergency Response Office Slovakia," 2023.
78 Seberini, Lacova, Gubalova, Svidroriova.
79 Kulakova.
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The following Table 3 details the key measures adopted by Slovak
local governments and their crucial collaborations.

TABLE 3: Key Local Government Measures and Collaborations

Response Area

Specific Local Government
Measures

Key Collaborating Partners

Humanitarian Aid
/ Reception

Provision of temporary
shelter, food, basic supplies;
Free local transport;

Initial psychological and
social support.

NGOs (Slovak Red Cross,
People in Need, Slovak
Humanitarian Council,
Human Right League,
Mareena, SME SPOLU);

UN Agencies (UNICEF, UNHCR,
IFRQ); Volunteers; Central
Government (Ministry of
Finance, Ministry of Interior).

Crisis Management
/ Civil Protection

Local emergency planning
and execution; Management
of rescue operations;
Provision of emergency
accommodation;
Maintenance of records for
evacuated persons.

Regional departments
of civil protection and
crisis management
(District offices);
Ministry of Interior.

Education

Intensive efforts for school
enrollment of refugee
children; Provision of
language courses for children
and youth; Support for
children in Leisure Centres.

Ministry of Interior; UNICEF;
Eurocities; Local schools.

Healthcare

Coordination with health
providers to ensure access;
Support for primary health-
care access for all

TP holders.

Ministry of Interior;
Slovak Red Cross; IFRC;
Health insurance companies.

Employment
Support

Facilitating access to labor
markets; Coordination with
Central Office of Labor,
Social Affairs, and Family;
Information provision on job
opportunities.

Ministry of Labor, Social
Affairs and Family; UNHCR;
UNICEF; Private sector.
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Housing Provision of emergency UNHCR; IOM; Accommodation
accommodation; Site mapping| providers.

and monitoring of collective
accommodation.

Financial Facilitating access to nation- | Ministry of Labor, Social
Assistance al Material Needs Benefit Affairs and Family; UNICEF;
program; Partnering for UNHCR; IFRC; Western Union.

Humanitarian Cash Transfers;
Cash-for-shelter programs.

Cross-Border Intensified institutional Ukrainian cities (Uzhhorod,

Cooperation cooperation with Ukrainian Kharkiv, etc.); FEMAN Asso-
cities (e.g., Kosice-Uzhhorod) | ciation; Centre for Central
on good governance, trans- | European Cooperation.

parengy, business infrastruc-
ture; Allocation of funds for
humanitarian aid to Ukraine;
Organization of humanitarian
convoys to Ukrainian cities.

Source: UNHCR Slovakia, “Slovakia launches the 2025-2026 Refugee Response Plan for
Ukrainian refugees,” 2025; Andrea Seberini, Zaneta Lacovd, Jolana Gubalovd, and Méria
Murray Svidroriovd. 2024. “The Challenges of Ukrainian Refugees in Slovakia — Labour
Market Integration Aspects with the Help of NGOs,” 2024.

V. Conclusion

Slovakia’s decentralized local government structure, established
after 1990, was crucial for a immediate humanitarian response during
the initial crisis. Local municipalities and regions had existing laws and
the ability to act independently of the central government. This local
control allowed for fast and flexible actions on the ground, leading
to a more organized initial response. This demonstrates that a strong,
decentralized government with clear local responsibilities is key to a
country’s ability to handle major crises effectively and build national
resilience. The inherent local autonomy, distinct from central govern-
ment directives, enabled agile actions that would otherwise have been
significantly hampered.
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Despite the commendable efforts and adaptive capacity demon-
strated by Slovak local governments, several significant challenges and
limitations continue to impact their ability to sustain and optimize ref-
ugee integration efforts.

First, the initial response to the humanitarian crisis highlighted a
“lack of experience, coupled with scarce infrastructure, insufficient legal
framework and resourcing, and poor coordination” among various ac-
tors, particularly within the Visegrad Group countries, including Slova-
kia.®> While international and national support has been substantial, lo-
cal governments continue to face significant financial limits. Although
the European Union has funded a considerable portion of refugee
assistance, there remains a pressing need for continued and stable fi-
nancial support at the local level. This support is crucial to enable the
transformation of emergency responses into long-term strategic ap-
proaches without compromising essential services for refugee children
and host communities. The reduction of financial support for accom-
modation providers, for example, has already introduced uncertainty
regarding housing stability for refugees. The sheer volume of displaced
individuals (over 139,000 Temporary Protection holders in a country of
approximately 5.5 million inhabitants) has inevitably strained human
resources and administrative capacities at the local level.

Local government responses are inevitably influenced by broad-
er national political and economic contexts. The situation in Slovakia
has been challenging due to its unstable political climate. The central
government is struggling to make decisions about important issues
because of arguments within the ruling coalition and the need to deal
with the pandemic, energy crisis and war in Ukraine.®' It is challenging
to implement effective policies and ensure fair resource distribution
when confronted with significant challenges, which places additional
pressure on local communities. The Ukrainian refugee crisis exposed

80 Seberini, Lacova, Gubalova, Svidronova.
81 Nemec, Flaska, Kolosta, Malova, Guasti.
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significant flaws in Slovakia’s governance system, particularly in its in-
teraction with local administration. It is clear that when there are clear
legal rules for local self-government, big problems like political inter-
ference, corruption, and making policies without evidence can stop us
from responding to a crisis in a strong and lasting way. These challeng-
es can strain the capacity of local administrative entities.

The shifting national stance on aid only adds to this complexi-
ty. Despite initial strong diplomatic, humanitarian, and military sup-
port for Ukraine, the government under Prime Minister Robert Fico
announced a halt to military aid in late 2023. The Prime Minister has
also warned that he will stop all humanitarian aid and significantly
reduce or completely withdraw benefits for Ukrainian war refugees
if certain reciprocal measures with Ukraine are not met. This creates
considerable uncertainty and potential challenges for local govern-
ments, which are heavily reliant on national policy frameworks and fi-
nancial support for their integration programs. Local governments are
significantly dependent on national policy frameworks and financial
support. This means that their commendable efforts in refugee inte-
gration are highly vulnerable to shifts in central government political
will and priorities. For effective long-term refugee integration, there is
a critical need for national policies that are insulated from short-term
political fluctuations and are based on evidence (e.g. economic bene-
fits of integration). International partners must explore mechanisms to
directly support local governments and civil society. These mechanisms
are the key to making sure that essential services continue, especial-
ly when people in the country are not as committed. This shows how
important local groups like the Association of Towns and Villages of
Slovakia (ZMOS) are in explaining what municipalities need and what
problems they have.
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DIVERSITY MANAGEMENT IN THE CZECH REPUBLIC:
THE FOCUS ON UKRAINIAN REFUGEES

Nikola Medova

Lucie Mackové

[. Introduction

Diversity management has been resonating among the Czech
society now more than before. With the influx of Ukrainian refugees,
the country had to adopt many new measures and policies in order
to manage the situation that emerged almost immediately after the
Russian invasion in Ukraine in February 2022. Having Ukrainian chil-
dren enrolled into Czech schools has been one of many issues related
to this topic, which has been brought into the public discussion. Yet,
the case of the Czech Republic and its experience is important as it
shows the engagement of actors at the governmental, regional and
municipal levels.

The main source of understanding the status and rights of Ukrai-
nians within the Czech Republic can be found in the law. So-called “Lex
Ukraine” was the first established law at the institutional level that
became effective on 21t March 2022. It is important because it sets
conditions for the temporary protection of the refugee (in accordance
with the EU law) and also divides competencies among three levels of
the state actors when it comes to the accommodation and access to
health care.” On June 12, 2024, the government approved the amend-
ment to the law Lex Ukraine 7, which was prepared by the Ministry
of the Interior. The amendment will enable Ukrainian refugees who

' Filipec, Mackova, Medova, 1-24.

62



are economically self-sufficient and independent of the benefit system
to obtain regular residence status. Instead of temporary protection,
they will now be able to obtain long-term residence under the Act on
Residence of Foreigners. This will enable the Ukrainians who are eco-
nomically independent, do not receive any benefits and who want to
live in the Czech Republic for a long time, to stay and get a long-term
residence.? However, the income threshold is limited to a majority of
refugees and many of them will continue to stay in the Czech Republic
under the framework of temporary protection.

The temporary protection enables Ukrainians to participate in
the labour market and while its application varies across EU coun-
tries, itis an important tool which gives certain benefits to its holders.
However, all EU states set their own rules about application of the
directive. Temporary protection is a legal mechanism designed to of-
fer immediate and short-term refuge to individuals fleeing conflict,
generalized violence, or humanitarian crises.> Unlike refugee status
determined under the 1951 Refugee Convention, temporary protec-
tion is typically granted on a group basis and often involves fewer
procedural safeguards.* It is characterized by expedited access to
shelter, residency rights, and often basic social services, while remain-
ing limited in duration and scope.

The European Union activated its Temporary Protection Directive
in 2022 (after having been first drafted in 2001) to respond to the
large-scale displacement caused by the war in Ukraine, granting dis-
placed persons immediate access to residence, education, and employ-

2 Ministry of the Interior of the Czech Republic. (2024). Vlada schvdlila Lex Ukrajina
7. Ekonomicky sobéstacni uprchlici z Ukrajiny budou moci ziskat dlouhodoby pobyt.
[The government approved Lex Ukraine 7. Economically self-sufficient refugees from
Ukraine will be able to obtain long-term residence.] https://www.mvcr.cz/clanek/vla-
da-schvalila-lex-ukrajina-7-ekonomicky-sobestacni-uprchlici-z-ukrajiny-budou-moci-
ziskat-dlouhodoby-pobyt.aspx

3 UNHCR. (2014). Guidelines on Temporary Protection or Stay Arrangements.
4 Foster, Lambert.
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ment without the need for individual asylum claims.> Similarly to the
EU, temporary protection works in other geographical contexts such
as in the United States or Latin American countries. While temporary
protection schemes provide urgent humanitarian relief, scholars have
raised concerns over their ambiguity and the potential for extended
temporariness without durable solutions.®

This study aims to explore the evolving perception of Ukrainian
migration to the Czech Republic and the corresponding institutional
and societal responses, with particular emphasis on the role of edu-
cation in the integration of Ukrainian students. This chapter will now
turn to discussing the concept of diversity management and the back-
ground of migration policies in the Czech Republic. It will then delve
into the methodology of this study and its findings. Finally, conclusion
and policy implications follow.

Il. Understanding the concept
of diversity management

Before diving into the specifics of the Czech Repubilic, it is import-
ant to clarify how to define and explain diversity management and
other related terms. The first among them is diversity, which is a no-
ticeable heterogeneity referring to identities among people existing in
social surroundings. Heterogeneity is the quality of being diverse and
not comparable in kind. Another term worth explaining is a diversity
of workplace that includes the differences relating to human beings
such as ethnic heritage, race, sexual orientation, mental/physical abili-
ties and characteristics, age and gender that are not changeable within
the company staff.” Diversity management, originated in the US, was
later introduced to Europe in the 1990s. Although, in practice, this type

> European Commission. (2022). EU Temporary Protection Directive: Ukraine crisis
response.

6 Gammeltoft-Hansen, Tan, 28-56.

7 Danullis, Dehling, Pralica.
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of management has started to develop and to be implemented just
recently within the European companies.® The basis of diversity man-
agement concept can be seen in the natural substance of diversity ex-
isting in the human society.® It refers to organizational strategies and
practices aimed at creating a more inclusive work environment where
differences such as ethnicity, gender, age, religion, and other aspects
are valued and respected.

It is also important to emphasize why diversity management is
crucial for business success, innovation, and social cohesion. It often
includes fight against stereotypes, prejudice and all kind of discrim-
ination due to the individual perceptions and assumptions. The aim
of diversity management is to focus on the benefits and avoid differ-
ent approaches from people within a company.’® Within the concept
of diversity management, there are many components that should
be considered (e.g., ethnicity, nationality, cultures, demography, com-
petencies, organizational functions and processes, network...). These
can be seen as a limitation.

European diversity management reflects a more complex context
shaped by multiple countries with different histories of immigration,
minority relations, and legal frameworks."" While anti-discrimination
laws exist broadly across the EU,'> many European countries empha-
size integration and social cohesion over explicit affirmative action.'
The focus is often on managing diversity related to nationality, ethnic-
ity, religion, and recently migration status, with particular sensitivity
to historical memories of conflict, nationalism, and social welfare con-

8 |vancevich, Gilbert, 75-92.

9 Egeretal.

9 Danullis, Dehling, Pralica.

" Egeretal.

12 European Commission. (2024). Governance of migrant integration in Czechia.
https://migrant-integration.ec.europa.eu/country-governance/governance-mi-
grant-integration-czechia_en

13 Schmid et al.,, 149-164.
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siderations.’ European diversity management practices frequently
prioritize intercultural dialogue, inclusion policies embedded within
broader social policies, and legal protections without necessarily using
explicit quotas.’

Another difference lies in its scope: The US primarily uses the term
diversity management with a strong HR focus, whereas Europe often
refers to intercultural management or integration policies involving
public institutions and social actors rather than the workplace.'® Addi-
tionally, the European approach tends to balance individual rights with
group rights and collective integration, while the US model emphasiz-
es individual identity and empowerment."’

In the Czech Republic, the concept of diversity management
has become important especially after the country joined European
Union in 2004 as it opened up and had easier and better access to in-
ternational workers.'® The period after 2000 has also led to the imple-
mentation of more restrictive migration policies in the Czech Repubilic,
reflecting broader regional trends in securitizing migration and prior-
itizing state control. After the EU accession in 2004 and increasing in-
tegration into the Schengen Area, the Czech Republic restructured its
migration governance framework to align with EU standards, but this
alignment was accompanied by tighter visa regimes, stricter border
controls, and more selective admission criteria.”® These changes were
particularly evident in the treatment of non-EU migrants and asylum
seekers, with policy shifts emphasizing temporary labour migration
over long-term integration.?°

4 Vertovec, Wessendorf.
> Egeretal.

6 1bid.

7 Kymlicka.

'8 Egeretal

9 Drbohlav, 389-409.

20 Barsova, Barsa.
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[ll. Historical and socio-political background
of the Czech Republic

Until the 1990s, the Czech Republic primarily served as a transit
country for migrants. According to the European Commission, the
number of migrants residing in the Czech Republic today is fourteen
times higher than in 1989. Historically there has always been a large
number of ex-Soviet citizens seeking international protection as well
as increased labour migration due to a significant economic growth
the country experienced in the late 2000s.2' While transit migration
had existed earlier, it became significantly more prominent during the
2015-2016 European refugee crisis. Following the 2015-2016 Europe-
an refugee crisis, Czech migration policy became more restrictive, em-
phasizing border security and limiting refugee intake, reflecting wide-
spread public scepticism towards large-scale asylum migration. At the
same time, policies supporting integration — particularly in education,
labour market access, and social services — were developed but often
remained fragmented. Recent years have seen legislative adjustments,
such as the Lex Ukraine acts, aimed at providing temporary protection
and facilitating the integration of Ukrainian refugees following the
2022 Russian invasion.

The Russian invasion of Ukraine in February 2022 triggered un-
precedented migration flows, when its neighbouring countries, re-
gions and cities were significantly affected. The Czech Republic has
been a country hosting the largest number of Ukrainian refugees per
capita among the EU countries.?? In total, over 530,000 Ukrainians were
granted Temporary Protection status in the country. Currently, there
are around 360,000 refugees with an active status.?* Since the people

21 European Commission. (2024). Governance of migrant integration in Czechia.
https://migrant-integration.ec.europa.eu/country-governance/governance-mi-
grant-integration-czechia_en

2 Klime$ova, Satava, Ondrugka.
2 Eurostat. (2024). Temporary protection for persons fleeing Ukraine — monthly
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fled their country of origin in a relatively short time, authorities in oth-
er states did not have enough time to prepare all necessary tools to
receive such numbers of refugees. Also, the reactions of the locals have
been changing over time.

With all these changes — including the shift from being a transit
country to a destination country and the impact of broader migration
trends — the total number of foreigners residing in the Czech Republic
has risen sharply. Between 2010 and 2022, the foreign population in-
creased by nearly 70%, surpassing one million in 2022.2* This growth
reflects not only the position of the Czech Republic but also broader
EU mobility patterns that have made the Czech Republic an increasing-
ly attractive destination. As a result, various types of migration —includ-
ing labour, family, and humanitarian — are now present in the country.

IV. Methodology

This study employs a document analysis to examine the situation
of Ukrainian refugees in the Czech Republic between 2022 and 2024.
Document analysis was chosen as the primary method due to its suit-
ability for exploring public attitudes and institutional responses over
time. This approach allows for a systematic review and interpretation
of texts to identify themes relevant to the experiences of displaced
Ukrainians in the Czech Republic.

The paper has focused on the surveys of public opinions to illus-
trate the shifts in public perceptions of Ukrainian refugees. We have
also included further publicly available documents produced between
February 2022 and April 2024. Sources are comprised mainly of surveys
of the Center for Public Opinion Research, which document the chang-

statistics. https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Tempo-
rary_protection_for_persons_fleeing_Ukraine_-_monthly_statistics

24 European Commission. (2024). Governance of migrant integration in Czechia.
https://migrant-integration.ec.europa.eu/country-governance/governance-mi-
grant-integration-czechia_en
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es in the public perception towards Ukrainian refugees. Government
reports and legislative documents from the Ministry of the Interior
of the Czech Republic and other relevant state agencies were used as
supporting sources. This research also draws on other documents from
international organizations (e.g., UNHCR and the European Commis-
sion) and reports from Czech NGOs involved in refugee support.

Documents were retrieved through official websites. Inclusion
criteria focused on relevance to Ukrainian refugee arrivals, public per-
ception of refugee integration measures, and inclusion of Ukrainian
students in the school system.

Documents were analysed thematically using an inductive ap-
proach. Special attention was given to attitude shifts over time, partic-
ularly comparing early responses in 2022 with developments in 2023-
2024, allowing for an assessment of societal changes. The analysis was
also sensitive to the ways different types of documents (e.g., official vs.
civil society) presented and framed refugee-related issues.

V. Changing perspectives

During the period prior to the main refugee influx in 2022, Czech
people looked at Ukrainians from different perspectives. Some saw
them as immigrants who take jobs meant for Czechs, others perceived
them as hard workers improving their life thanks to difficult jobs in
construction companies. The fact that prevails even until nowadays is
that Ukrainians accept jobs that local people are unwilling to take any-
more. Unlike around 2018-2019, when most of the Czechs were indif-
ferent towards Ukrainians, current surveys show different and chang-
ing results.?®

In a survey conducted from late May to mid-July 2023, the Centre
for Public Opinion Research explored the attitudes of the Czech society
towards accepting Ukrainian refugees. Respondents shared their views

25 Kobzova.
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on allowing refugees to settle permanently in the Czech Republic and
whether they believe Ukrainian refugees are successfully integrating
into society. The survey also examined public interest in the ongoing
developments related to the refugee situation. Over two-fifths (43%)
of Czech citizens expressed an interest in the state of Ukrainian refu-
gees; 9% of respondents were in favour of the possibility of Ukrainian
refugees’ permanent residency and around 64% preferred their tem-
porary stay and return to their home country. Almost half of the citi-
zens (43%) think that Ukrainian refugees were integrated into a Czech
society and approximately the same number thought the opposite.?®

About half a year later, between late January and early March
2024, the Centre for Public Opinion Research conducted another sur-
vey on the attitudes of Czech citizens toward Ukrainian refugees. The
survey also assessed public interest in current issues related to the ref-
ugee situation. The results were as follows: around 40% of Czech cit-
izens showed interest in the situation of the refugees from Ukraine.
Approximately 11% of citizens were in favour of the possibility of per-
manent residency of Ukrainian refugees, while another 60% of people
preferred only temporary stay followed by return to Ukraine. Another
opinion of 59% of the respondents is that the Czech Republic has ac-
cepted more refugees than the country is able to handle.?”

When comparing the results from both surveys, the proportion
of people opining that the Czech Republic is doing well in integrat-
ing the refugees increased to 55%. The vast majority of Czechs (87%)
stated that they most often encounter refugees from Ukraine in public
places. Around a fifth of the population have refugees among their

%6 Cervenka (2023). Attitude of Czech Public to Accepting of Refugees from Ukraine
—June/July 2023. Centrum pro vyzkum vefejného minéni. https://cvvm.soc.cas.cz/en/
press-releases/political/international-relations/57 15-attitude-of-czech-public-to-ac-
cepting-of-refugees-from-ukraine-summer-2023

27 Kyseld (2024). Attitude of Czech Public to Accepting of Refugees from Ukraine —
February 2024. Centrum pro vyzkum vefejného minéni. https://cvwm.soc.cas.cz/en/
press-releases/political/international-relations/5818-attitude-of-czech-public-to-ac-
cepting-of-refugees-from-ukraine-february-2024
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colleagues, friends or children’s classmates. Around half of the citizens
(52%) view refugees from Ukraine as a problem in the context of the
country as a whole. But if focusing on the place of residence alone,
only a quarter (24%) of the population considers refugees problematic
there.?® This shows the discrepancy between the discursive sphere and
the lived experience of people in the Czech Republic.

Another survey was conducted from the end of January to the be-
ginning of March 2024. This one focused on the public opinion about
the conflict in Ukraine and support to refugees. The research sought to
determine whether people are interested in the development of the
situation in Ukraine and whether they consider Ukrainians to be a secu-
rity threat to the Czech Republic, Europe and world peace, how citizens
feel about the government’s actions in support of Ukraine and how
they assess possible measures by the international community. More
than two-fifths of the citizens (43%) agree with the government’s ac-
tions to support Ukraine, the overwhelming majority (54%) disagree
with them. Two fifths (40%) of Czech citizens think that the Czech gov-
ernment supports Ukraine adequately, and only a small portion of the
respondents stated that there is a lack of support (3%); more than half
(54%) think they support Ukraine too much.?® When compared with
the last comparable survey from June and July 2023, it is possible to see
that interest in the situation in Ukraine has not changed significantly.

While there was strong initial support for Ukrainian refugees, pub-
lic sentiment has gradually declined, leading to increased polarization
within Czech society. This shift indicates that while there is broad back-
ing for temporary protection, there remains notable reluctance toward
permanent settlement. As a result, the prevailing focus is on short-term,
return-oriented solutions. At the same time, the Czech economy bene-

28 |bidem.

2 Cadova, Cervenka (2024). Citizens on the situation in Ukraine — February 2024.
Centrum pro vyzkum verejného minéni. https://cvvm.soc.cas.cz/en/press-releases/
political/international-relations/5816-citizens-on-the-situation-in-ukraine-febru-
ary-2024

71


https://cvvm.soc.cas.cz/en/press-releases/political/international-relations/5816-citizens-on-the-situation-in-ukraine-february-2024
https://cvvm.soc.cas.cz/en/press-releases/political/international-relations/5816-citizens-on-the-situation-in-ukraine-february-2024
https://cvvm.soc.cas.cz/en/press-releases/political/international-relations/5816-citizens-on-the-situation-in-ukraine-february-2024

fits significantly from the contributions of Ukrainian workers, creating
a tension between economic reliance and societal hesitation. Integra-
tion efforts appear to function effectively at the local level; however,
at the national level, concerns over housing, education, and resource
allocation continue to fuel uncertainty. In the following section, the
paper will examine the role of education as a key area of diversity man-
agement in the Czech Republic.

V1. Inclusion of Ukrainian students
in the school system

The Czech education system — across all levels — has faced consid-
erable pressure in response to the influx of Ukrainian refugees, par-
ticularly in certain regions. The number of Ukrainian children fleeing
the war and entering Czech schools rose sharply in the spring of 2022
and has continued to fluctuate since. According to the Czech School
Inspectorate, although the overall number of nursery schools is gradu-
ally increasing, approximately one-fifth still experienced capacity issues
when enrolling Ukrainian children. The refugee wave has significant-
ly impacted school capacities, resulting in regional disparities — some
areas, especially large urban centres, face shortages in nursery school
placements, while others report a surplus.>°

Since 2010, the number of children in elementary schools has gen-
erally been rising, with the influx of around 68,983 Ukrainian children,
aged 6-14, further increasing pressure on Czech primary schools by
May 2022. Over 28,000 of these children enrolled in primary schools,
especially in large cities like Prague (also Brno, Ostrava and others).
Czech upper secondary education has also faced capacity issues, with
a 13% rise in applicants in 2023, partly due to Ukrainian pupils. Tertiary
education saw a decline since 2010 but has slightly increased recently.

30 European Commission. (2023). Czechia. Eurydice. https://eurydice.eacea.ec.euro-
pa.eu/national-education-systems/czechia/population-demographic-situation-lan-
guages-and-religions
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In response to the Ukraine conflict, the Czech Ministry of Education has
implemented legislative changes, financial support, and guidelines to
help schools include Ukrainian students, as detailed on their website.
By March 2023, schools reported having 51,281 Ukrainian refugee chil-
dren enrolled, with a rise of nearly 1,000 since September 2022, and
2,090 Ukrainian staff members on board. Ukrainian pupils are concen-
trated in preparatory and basic schools, with a slight decrease in upper
secondary school.*’

However, there are differences in the school attendance among
Ukrainian children. Ukrainian refugee children currently make up 4%
of all pupils in Czech primary schools, forming the largest group of for-
eign nationals in the Czech education system. There is strong interest
in education among Ukrainian refugees, particularly at the primary
level. Data from 2023 show that 66% of Ukrainian children aged 3-5
are enrolled in Czech nursery schools, 92% of those aged 6-14 attend
Czech primary schools, and 43% of Ukrainian adolescents aged 15-17
are enrolled in Czech secondary schools. Some students also continue
their Ukrainian education in parallel, typically through online school-
ing: up to one-third of Ukrainian primary-age children and about one-
tenth of adolescents follow both the Czech and Ukrainian curricula
simultaneously.3?

Many NGOs were of help to Ukrainian families, trying to work with
the directors of individual schools. There were voices saying that accep-
tance of a Ukrainian child to the educational system does not depend
only on the capacity of the school but also on a pro-active approach
of individual directors or teachers. Also, some websites for support of
Ukrainian children in the Czech educational system were made (for ex-

ample: https://www.edu.cz/ukrajina/).

31 |bid.

32 Kavanovd, Ostry, Prokop, (2023). Hlas Ukrajincl, Vzdélavani déti uprchlikd v
Cesku [Voice of Ukrainians, Education of refugee children in the Czech Republic].
https://www.paqresearch.cz/content/files/2023/07/PAQ_HlasUkrajincu_Vzdela-
vani_2023.pdf
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Recent reports highlight both significant efforts and notable chal-
lenges in educating Ukrainian refugee children in the Czech Republic.
UNICEF, in partnership with Czech NGOs such as META and the Consor-
tium of Migrants Assisting NGOs, has launched campaigns like Starting
Together at School to promote inclusion, establish Ukrainian teaching
assistant positions, and foster interschool collaboration to support lan-
guage and social integration.>®* However, UNICEF also cautions against
segregated enrolment practices introduced under the Lex Ukraine VI
legislation, arguing that separate intake systems could stigmatize refu-
gee children and negatively affect their right to education.?* Moreover,
a study involving peer-network analysis found that Ukrainian students
frequently form separate friendship circles, suggesting social segre-
gation that hinders wider social integration.?® In response, NGOs and
UNICEF have pushed for increased placement of teaching assistants,
psychologists, and intercultural workers in schools, as well as accessi-
ble multilingual support systems to better facilitate full inclusion for
Ukrainian pupils.®

Despite the Czech Republic’s prompt institutional response to the
arrival of Ukrainian refugee children, several systemic gaps still persist.
Regional disparities in school capacity remain pronounced, particular-
ly in urban areas where demand for nursery and primary education
outpaces availability. While primary school enrolment rates among
Ukrainian children are high, attendance declines notably at the sec-
ondary level, indicating challenges in sustaining educational partici-
pation as children age. The dual enrolment of many students in both

3 Consortium of Migrants Assisting NGOs. (2023). Starting together at school:
Supporting the inclusion of Ukrainian children in Czech education. https://www.mi-
gracnikonsorcium.cz

34 UNICEF. (2023). UNICEF in Czech Republic: Response to Ukrainian refugee chil-
dren’s needs. https://www.unicef.org/eca/reports/unicef-czech-republic-ukrainian-
refugee-response

3 SYRI (2024). Peer-network analysis of Ukrainian students in Czech schools. [Re-
port].

36 Consortium of Migrants Assisting NGOs. (2023).
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Czech and Ukrainian systems suggests uncertainty around long-term
settlement and poses integration barriers. This is also one of the key
barriers of diversity management in the Czech Repubilic. Social integra-
tion is further hindered by limited peer interaction between Ukrainian
and Czech students, pointing to the need for more comprehensive and
inclusive education policies. The role of the Czech language remains
key to successful integration.

VII. Policy implications and conclusions

Migration to the Czech Republic has significantly increased since
the 1990s, when the country transitioned from being a transit zone
to becoming a destination for migrants. In 2024, the number of mi-
grants was fourteen times higher than in 1989, largely driven by la-
bour migration and the influx of people fleeing the Russian invasion
of Ukraine in 2022. Currently, the Czech Republic hosts around 360,000
Ukrainian refugees, making it the EU country with the highest num-
ber of Ukrainian refugees per capita. This situation has contributed to
a 70% rise in the foreign population, which surpassed one million in
2022. The Czech society’s opinion on Ukrainian refugees has evolved
over time, with mixed perspectives emerging about their integration
and the level of support they should receive. Surveys from 2023 and
2024 indicate that many Czechs support temporary stays rather than
permanent settlement, expressing concerns about the country’s ca-
pacity to manage the refugee influx. One of the most visible areas of
pressure has been the education system, where many schools have
struggled with overcrowding due to the arrival of Ukrainian students.
Nevertheless, various forms of legislative and financial assistance have
been introduced to support their inclusion, complemented by initia-
tives from NGOs and school leaders.

To address current challenges associated with the migration, a
range of measures could be considered. First, expanding school ca-
pacity is essential. The significant strain on the Czech education sys-
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tem — especially in major cities like Prague, Brno, and Ostrava — requires
long-term investment in infrastructure. This could involve constructing
new schools, enlarging existing classes, or using modular classrooms as
a temporary solution. Second, it is important to provide more support
for teachers and the educational staff. Additional training to prepare
Czech teachers for working with Ukrainian students, along with the
hiring of Ukrainian professionals with educational backgrounds, could
help overcome language and cultural barriers. Increased funding for
professional development would also empower teachers to better
manage diverse classrooms.

Another important step is to enhance integration programs tai-
lored to the needs of Ukrainian refugees. These programs might in-
clude Czech language courses, cultural orientation, and employment
assistance not only for students but also for their parents. Speeding
up the recognition of Ukrainian qualifications would further facilitate
access to the labour market for adults. Public awareness campaigns
could also play a role in reshaping attitudes. By highlighting the con-
tributions of refugees and promoting empathy, such campaigns could
address public concerns and help mitigate rising polarization. Empha-
sizing the positive economic and social impact of migration might help
shift public sentiment.

Moreover, decentralizing refugee settlements could ease the bur-
den on overcrowded urban areas. By encouraging resettlement in less
populated regions — where school capacity and job opportunities may
be more available — migration could be distributed more evenly. How-
ever, this approach comes with challenges, as refugees often prefer
larger cities due to better access to jobs, housing, healthcare, language
courses, and other essential services. Finally, given that most Czechs
support the temporary protection of Ukrainian refugees, a long-term
strategy that prepares for the potential return of refugees while ensur-
ing their meaningful integration in the meantime could help balance
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societal expectations with humanitarian obligations. This intention is
reflected in the evolution of relevant legislation, such as the most re-
cent version of Lex Ukraine, which came into effect in July 2024.

By addressing both the educational and broader societal chal-
lenges through these interlinked measures, the Czech Republic could
establish a more inclusive migration response system grounded in
effective diversity management. Strengthening school infrastructure
and teacher support not only ensures access to quality education for
refugee children but also creates opportunities for intercultural learn-
ing and inclusive classroom practices. This supports broader efforts to
manage diversity constructively within public institutions. At the same
time, public engagement strategies and tailored integration programs
can help dispel misconceptions among the host population, fostering
mutual understanding and reducing social tensions. A strong commit-
ment to diversity management requires continued collaboration be-
tween governmental bodies, local authorities, and NGOs to provide
culturally sensitive and equitable support services. Strategic regional
planning and a realistic approach to both long-term settlement and
potential return pathways can further align humanitarian efforts with
public expectations. Collectively, these actions strengthen national
capacity to manage migration in a way that upholds social cohesion,
promotes the well-being of those seeking refuge, and embraces the
opportunities that diversity can bring to Czech society.
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PUBLIC NARRATIVES AND ATTITUDES TOWARDS
REFUGEES AND OTHER MIGRANTS: A CASE STUDY
OF THE REPUBLIC OF NORTH MACEDONIA

Ivona Shushak Lozanovska

Larisa Vasileska

[. Introduction

Migration is as old as human existence itself, and is seen as one
of the biggest moving forces of human development and progress.’
Throughout history, people have always migrated, as individuals, ei-
ther in larger or smaller groups, to escape various conflicts and wars,
hunger and poverty, religious or political repression and intolerance,
or simply to find new economic opportunities and even to trade and
travel to new places.? Around the world, migration patterns fluctuate
due to these changing conditions.

Planned or forced, migration drastically affects not only migrants,
but also the countries where migrants permanently or temporarily
settle, changing numerous social characteristics such as labor markets
and labor prices, demographics, and even crime. This is primarily a re-
sult of the fact that migrants are often ethnically, culturally, and even
religiously different from the domestic population, and also differ
among themselves. The recent migrant crisis in Europe has brought to
light the conflicts that exist between accepting refugees and dealing
with such serious issues as economic stability, cultural integration and
national security.

' Stanojoska, Shushak, 2.
2 Anitha, Pearson.
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The Balkan Peninsula has been a crossroads of migration move-
ments of refugees and migrants for centuries.®> North Macedonia, lo-
cated in the heart of the Balkans, is strategically placed to be a fre-
quent migration crossing point. Since its independence, it has become
the destination of refugees from the Yugoslav wars of the 1990s
fleeing conflict or persecution. The Kosovo conflict has brought many
changes to the country, and the ongoing migration flows from 2015
to the present, continue to bring serious challenges along with con-
tinuous international pressure for North Macedonia to deal with all
migrant problems, while balancing humanitarian obligations with se-
curity concerns.

The dynamics of migrations in Northern Macedonia over the
years, but also all historically unfulfilled promises in each subsequent
migration wave, have intensified the concerns of Macedonian citizens
related to their security, national identity, and economic stability and
have created a negative climate and poor public perception of refu-
gees and migrants. Through data elaboration and discussion, this pa-
per will show how these migration narratives are constructed in North
Macedonia and which factors predominantly generate acceptance or
resistance. By analyzing the role of political discourse, social networks,
as well as the historical context itself, the study aims to determine the
situation in order to make recommendations for fostering more inclu-
sive attitudes towards migrants and refugees in the future.

Il. Migration Waves and its Implications
in Post-Independence North Macedonia

As a country located in the heart of the Balkan Peninsula, the Re-
public of North Macedonia has historically been a crossroads of nu-
merous migration movements, whether driven by war, economic rea-
sons, or political instability.

3 Samardic, Djordjevic, 7.
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Immigration flows in the Republic of North Macedonia since its
independencein 1991 can be divided into several distinct periods, each
triggered by different regional and global events. These periods reflect
changing political, economic, military and social circumstances both
within the country and in the wider Balkans, Europe and the world, but
as we will analyze later, they are an important reason for the changing
perceptions towards migrants.

The Bosnian Crisis (1992—-1995)

Often labeled as the deadliest crisis in Europe since World War
I, the Yugoslav Wars were a series of ethnic conflicts that facilitated
the breakup of the Soviet-style Yugoslav federation created in 1946.
During one of these conflicts, the Bosnian War (1992-1995), around
two million people were forced to leave their homes, and more than
one million people left Bosnia and Herzegovina altogether.* Bosnia, as
the most affected country, became home to more than 70% of all refu-
gees and internally displaced persons from the former Yugoslavia.

The largest part of these migration flows moved towards Serbia
and Croatia. According to UNHCR data, the number of Bosnian refu-
gees in Croatia reached its maximum in 1993 with 287,000 persons,
and in Serbia, it was in 1992 with 349,000 displaced persons.®

The Republic of Macedonia was also among the first countries
to accept the wave of refugees fleeing these wars, taking in around
35,000 refugees. The refugees were housed in seven shelters and in
households. They were cared for by authorized institutions in Macedo-
nia until 1997, when, following the stabilization of Bosnia and Herze-
govina, they returned to their homes.®

4 Franz, 4.
5> Bonifazi, 16.

6 Biljana Apostolovska Toshevska et al., 63.
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The Kosovo Crisis (1999)

The Kosovo War was also a military conflict with intricate and
longstanding roots, involving ethnic tensions as well as political ma-
neuvers by major powers. The conflict was between the troops of the
Federal Republic of Yugoslavia (FRY) holding power over Kosovo prior
to the war, and the separatist group referred to as the Kosovo Libera-
tion Army (KLA). The conflict was concluded when NATO troops inter-
vened by initiating air strikes in March 1999, leading to the withdrawal
of Yugoslav forces from Kosovo.’

This situation again led to a phase of mass emigration. Between
March and June 1999, an estimated 850,000 Kosovo refugees fled to
neighboring countries, threatening wider regional instability. Some
200,000 people were internally displaced or left homeless inside Koso-
vo itself. The majority of refugees remained in Albania, Macedonia,
Montenegro, while approximately 90,000 of them - by total — moved
to over 25 countries around the world through legal arrangements.®

As a result of the Kosovo crisis, in the spring of 1999, the Republic
of Macedonia experienced a massive influx of migrants, mainly ethnic
Albanians, seeking international protection. According to UNHCR and
the Red Cross, the number of migrants who entered the Republic of
Macedonia is estimated at around 360,000 people. Around 170,000
people were accommodated with host families, while the rest were ac-
commodated in one of the 11 refugee camps.® Albania, hosting around
435,000 refugees on its territory, was the only one that faced similar
burden to Macedonia’s in this crisis.’

Itis estimated that this wave, an influx of refugees into the Repub-
lic of Macedonia, expressed as a percentage, amounts to almost 18 per-

7 Quackenbush, 202.
8 Gollopeni, 296.

9 (MCIC) Macedonian Center for International Cooperation, “Annual report '99”,
(1999): 10.
9 Bonifazi, 16.
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cent out of the total population. According to some analysts, the mas-
sive influx of refugees at some point even changed the demographic
structure of the population in the country. Even developed countries
would have struggled with such a burden, not knowing how to avoid
it."" Humanitarian aid arrived much slower than the military troops,
while the Macedonian state and Army were facing bankruptgy. Ref-
ugees spent huge amounts of the country’s funds; plus, the Yugoslav
market (including Kosovo) was closed for the Macedonian companies.
Economic indicators noted the fast-moving downward trends - the
Macedonian economy was facing a complete collapse.?

Out of all misfortunes, the biggest problem caused by this refugee
crisis was the deterioration of the already tense relations in Macedonia
between the country’s ethnic Macedonian majority and the significant
ethnic Albanian minority.’® This tension would escalate in 2001, when
the NLA (National Liberation Army),' whose members were also for-
mer members of the paramilitaries who participated in the conflict in
Kosovo, started a war conflict in the Republic of Macedonia with the
aim of ‘fighting for human rights of the Albanians in Macedonia and
constitutional reforms.""

Resulting in more than 200 casualties, approximately 90 civilian
victims, and 170,000 internally displaced persons and refugees, the sev-

" Vankovska, 84.

2 Nenovski, Smilkovski, 419.

3 At the end of 1999, Macedonia hosted about 17,000 refugees, including about
10,000 ethnic Albanians from Kosovo, 4,000 Roma from Kosovo, 3,000 ethnic Alba-
nians from southern Serbia, and 400 refugees from Bosnia. (United States Committee
for Refugees and Immigrants, U.S. Committee for Refugees World Refugee Survey 2000
— Macedonia, (2000)). Over the past years, the number of Kosovo refugees in the Re-
public of North Macedonia has significantly decreased. According to official statistics,
by the end of 2023, the number of Kosovo refugees remaining in the country had been
reduced to 302 individuals. See: Kostadinovska, 23.

4 NLA, in English; ONA, in Macedonian; and UCK, in Albanian.

5 Zhidas Daskalovski, “The Right to Rebel: the National Liberation Army and the
‘Macedonian Crisis’ of 2001”, Romanian Journal of Political Science, Vol.3 No.2.,
(2003): 52
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en months of hostilities brought the state to the verge of a full-fledged
civil war. The armed exchanges were eventually settled with the Ohrid
Framework Agreement (OFA) on 13 August 2001.'¢ Brokered by for-
eign diplomats and signed by representatives of the largest political
parties in the state, this agreement gave greater rights and autono-
my to ethnic Albanians, ensured the disarmament of rebel forces, and
helped achieve at least formal peace in the region.

The European Refugee Crisis and The Balkan Route (2015)

The European Migrant Crisis, also known as the Refugee Crisis, re-
fers to the mass influx of refugees and migrants into Europe, particu-
larly from 2015 onwards, when over a million refugees and migrants
arrived in Europe from the Middle East, South Asia, East and West Af-
rica to escape conflict, violence, economic upheaval, lack of opportuni-
ties and increasing negative effects of climate change."”

Migrants and refugees try to reach Europe mainly via two main
migratory routes: ‘Central Mediterranean Route’ and the ‘Eastern
Mediterranean Route.' During the summer 2015, all eyes turned to the
Western Balkans route, as the main track shifted from the dangerous
Mediterranean crossing from Libya to Italy, towards the east, from Tur-
key to Greece, through the Balkans to Central Europe. This route was
mainly used by Syrians and Afghanis, and comparably smaller were the
applicants from Iraq.'®

North Macedonia has played a significant role in the Balkan Route.
The geographical location, situated between Greece and Serbia, ren-
dereditacrucial segment of the transit route for approximately 800,000
to 1,000,000 individuals.” At the peak of the crisis, 13,000 people en-

® Trajanovski, Georgieva, 15.

7 (UNICEF) United Nations Children’s Fund, “Refugee and migrant crisis in Europe —
Consolidated Emergency Report 2018, (2018): 7.

'8 Wagner, 2.
9 lievski, Bozhinovski, Popchev, 61.
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tered the country per day.?° Registration, recording and control of ref-
ugees has become almost impossible. The predominant demograph-
ic among migrants was male, with a lesser representation of women,
alongside both accompanied and unaccompanied children. This refu-
gee crisis was very different from those remembered in the 1990s. This
time, a great many people came from completely different corners of
the world to a completely unknown territory.?' In terms of nationality,
the largest group consisted of Syrian citizens, followed by individuals
from Afghanistan, Iraq, Pakistan, Palestine, Somalia, Bangladesh, Congo,
Iran, Nigeria, Cameroon, Eritrea, Ethiopia, and Sudan — although these
latter nationalities were represented in smaller numbers.?

Macedonia’s approach to refugees varied according to the policies
of the major players who were points of destination; however, since
March 2016, the Balkan route has been effectively closed to people
who lack legal entry documents, leaving thousands of people stranded
along the route, and push-backs, or the informal returning of refugees
by the state from their territory to another country, has become more
common practice.”

This may have emerged as a result of the lack of a functional system
for dealing with the migrant crisis; as a result, the countries focused on
reassessing their hospitality and reacting in the direction of protecting
national interests. It is evident that the countries of the Western Bal-
kans were caught off guard and unprepared to deal with the wave of
migrants and refugees on their own, but the refugee crisis also brought
to the surface the EU’s unpreparedness to deal with such challenges
and the lack of leadership capacity in coordinating and managing cur-
rent problems. The crisis also showed the EU’s cynical and unprincipled

20 Natasa Jancic, “There are fears of a new wave”, MRT, (2017), https://mrt.com.mk/
node/39404

21 Zendeli, Shabani, 1.

22 Mitko Chavkov, “The reasons for declaring a state of crisis continue to exist”, Minis-
try of Interior Affairs, (2015), https://mvr.gov.mk/vest/392

2 EleniTakou, et al., 19.
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attitude towards the countries of the Western Balkans, especially since
they were required to build reception camps and receive migrants
and refugees while some EU countries were reluctant to receive ref-
ugees and others were waiting for the selection of refugees that was
taking place at the southern borders.?* Moreover, they didn't make a
difference between the humanitarian and the security aspect of the
crisis. Everybody was preoccupied with the humanitarian flow of the
crisis. Republic of Macedonia supported this aspect and provided the
opportunity to the humanitarian organizations to give the necessary
assistance to the migrants and refugees. However, in September 2015,
we witnessed numerous anomalies. Most of the refugees and migrants
were 18 to 30-year-old men. Part of the migrants coming from Greece
had burns and wounds on their right arm, and a dozen of persons had
IDs with the same identity, and most of the Frontex documents showed
that the people had been born on January 1 or May 5.2°

Contemporary Trends

Despite the closure of the Balkan route, irregular movements
along the route continued, undoubtedly with less intensity, but the
smuggling networks adapted to the new situation and adjusted the
routes of movement. The Republic of North Macedonia has remained
one of the central points for transit through the Balkan route to the
final desired destinations all these years. The state of emergency on
part of the territory of the Republic of Macedonia declared on 19 Au-
gust 2015 is still in force. In accordance with it, two temporary transit
centers were established in the immediate vicinity of the southern
and northern borders and they are still in operation. Perceiving the
Republic of Macedonia as a country of transit, and not a final destina-

24 According to the 17-point Action plan for cooperation in dealing with the wave of
refugees and migrants passing through the Balkans which was adopted after a meet-
ing in Brussels on 25 October 2015.

% lvanov, 13.
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tion; the average time of detention of refugees in the transit center is
several days.?®

If we talk about numbers, according to the Ministry of Interior
of the Republic of North Macedonia, the number of people whose
attempt to illegally enter the Republic of North Macedonia has been
prevented is around 20,000 people annually, and the number of peo-
ple caught and returned to one of the neighboring countries is higher,
ranging from 11,332 in 2023, to a maximum of 29,706 in 2020.%”

In February 2022, the Russian Federation’s full-scale invasion of
Ukraine created new displacement crisis. In the early days of the war,
more than 200,000 refugees per day sought safety across borders, ini-
tially in countries neighbouring Ukraine. At the end of 2022, 11.6 mil-
lion Ukrainians remained displaced, including 5.9 million within their
country, and 5.7 million in neighbouring countries and beyond.?®

From 24 February to 15 August 2022, it is estimated that around
182,000 Ukrainians entered the Western Balkans (WB), and nearly
16,000 Ukrainians entered North Macedonia, of whom nearly 13,000
left the country. Most of the ones who stayed in North Macedonia, re-
side in Skopje, staying with friends or relatives or renting houses/apart-
ments.?® According to UNHCR, by September 2023, 67.151 Ukrainians
have arrived in North Macedonia; while many left shortly afterwards,
the number of refugees from Ukraine residing in North Macedonia
reached 19,187 in 2024.%°

According to reports and statistics received by UNHCR from the
Ministry of Internal Affairs, currently, around 1071 persons from Ukraine

26 Kostadinovska, 4.

27 |bidem, 7.

2 (UNHCR) United Nations High Commissioner for Refugees, “Global trends forced
displacement in 2022”, (2023): 8.

2 (IOM) The International Organization for Migration, “Ukraine response 2022- Rap-
id impact assessment refugees from Ukraine — North Macedonia”, (2022): 1.

30 (UNHCR) United Nations High Commissioner for Refugees, Refugee Data Finder,
(2024).

88



reside in the Republic of North Macedonia and have a regulated status
on various grounds. The largest group so far includes 685 persons who
have temporary residence on humanitarian grounds in accordance
with the Law on Foreigners. This status provides the right to reside in
the country, but the persons do not have access to other rights. This
is followed by a group that includes 351 persons who have regulated
their residence on various grounds such as marriage, work, etc.”'

On 08 August 2023, the Government of the Republic of North
Macedonia activated temporary protection for persons from Ukraine
for a period of one year and on 30 July 2024 extended its validity for
another year,ie, until 09 August 2025.32 Currently, a total of 35 persons
have been granted temporary protection in the country.?

lll. Macedonian Citizens' Attitudes towards Migrants

Macedonia has historically been a crossroads of nations, civiliza-
tions, information, languages, and religions, and Macedonians have
also been known for their ability to accept and integrate diversity for
centuries. However, a historical struggle for recognition of the state,
as well as serious challenges after its independence, with an emphasis
on current sensitivities about national identity and continuing internal
ethnic dynamics, contributed to Macedonia appearing on the Gallup
International list as a country with one of the lowest indexes for accep-
tance of migrants.*

The fears of Macedonians, as reflected in the opinions shared on
social media, generally focus on the following four main issues:

31 The data was obtained in response to a public information request submitted to
UNHCR Skopje.

32 The Official Gazette of the Republic of North Macedonia, No. 161 (5 August 2024).
3 The data was obtained in response to a public information request submitted to
UNHCR Skopje.

3 Martinovski etal., 12.
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Economic reasons

Many people on social networks express concern that migrants
could create additional pressure on the already difficult economic situ-
ation that has prevailed in our country and region for years. According
to the World Population Review, the countries of the Western Balkans
are on the list of the ten poorest countries in Europe. With 5,888 USD
per capita, North Macedonia is ranked 6%, with about 450,000 of the
population of North Macedonia (21.5%) suffering from some form of
poverty.>> A few years ago, more precisely in 2019, around 56,000 peo-
ple in the RSM were living in extreme poverty, with less than one dol-
lar per day, and the results show that in 2022, the number increased
dramatically, by 24%.%° This situation is one of the main reasons why
600,000 citizens emigrated from the country.

Under these circumstances, the rhetoric on social media sounds
like the following:

“"We can barely survive in this poor country, and they expect us
to take in refugees? Do they even know how many people here can't
afford even a loaf of bread?"*’

“We don't have a war, but there is more poverty than in Ukraine,
tell the people just this year how many homeless people you have in
this country”®

"Our poverty is on the rise, and we will still import.. Is there a cap-
tain on the ship?”3°

3 Tuna, Simonovska, Petrovska, 52.

36 Jovanovic, 13, 15.

37 The comments are available on the post from the following link: https://www.
facebook.com/watch/?v=378531710485759&rdid=YFILgEsL6ezyTYeh

3% The comments are available on the post from the following link: https://www.
facebook.com/story.php?story fbid=5914552275227982&id=111709452178989&r-
did=tFRKXAwf6rw5TFiQ#

3% The comments are available on the post from the following link: https://www.
facebook.com/story.php?story_fbid=5914552275227982&id=111709452178989&r-
did=tFRKXAwf6rw5TFiQ#
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“When they realize where they've ended up, when they start run-
ning in panic — who will be able to stop them?"4°

“Macedonians collect food in containers, Afghans in hotels,
Ukrainians to be cared for with food... heavy clouds hang over sad
Macedonia.”*

Ethnic (demographic) changes

During the second half of the 20* and the beginning of the 21%
century, Macedonia’s demographic composition shifted notably, par-
ticularly regarding its ethnic aspects. These changes are the result of
both natural population growth and the political and migration trends
that have occurred in the country. According to data from previous
censuses, the number of Albanians has grown constantly since 1953, in
comparison with the other inhabitants of Macedonia. They comprised
13% in 1961, 17% in 1971, 19.7% in 1981, and 21% in 1991.%2 Alba-
nians accounted for 25% of the total population of North Macedonia
in 2002; according to the 2021 census, of the total population, 54.21%
declared themselves as Macedonians, 29.52% as Albanians, and a small
percentage as Turks, Roma, Serbs, Bosnians, and Vlachs.*?

Macedonians frequently link this shift in ethnic composition to
the policies implemented by the state in recent years, along with the
refugees and migrants received from the region. This may be a valid
explanation for the noticeable level of xenophobia and islamophobia

4 The comments are available on the post from the following link: https://www.
facebook.com/RSEMK/posts/pfbid0GfKXV8HkCZnVR8ZeiCS5tZ52YdgwwPeiAVyM-
rYpA2GjMgZw25zfEBSTQ2w4BdDeAl

41 The comments are available on the post from the following link: https://www.
facebook.com/story.php?story_fbid=5668032066576620&id=401640679882478&r-
did=aQO01sxYMleXvwrlu#

42 QOrtakovski, 26.

43 State Statistical Office in Republic of North Macedonia, “Population, households,
and housing units census in the Republic of North Macedonia 2021 - first dataset”,
(2022)

91


https://www.facebook.com/RSEMK/posts/pfbid0GfKXV8HkCZnVR8ZeiCS5tZ52YdgwwPeiAVyMrYpA2GjMgZw25zfEBSTQ2w4BdDeAl
https://www.facebook.com/RSEMK/posts/pfbid0GfKXV8HkCZnVR8ZeiCS5tZ52YdgwwPeiAVyMrYpA2GjMgZw25zfEBSTQ2w4BdDeAl
https://www.facebook.com/RSEMK/posts/pfbid0GfKXV8HkCZnVR8ZeiCS5tZ52YdgwwPeiAVyMrYpA2GjMgZw25zfEBSTQ2w4BdDeAl
https://www.facebook.com/story.php?story_fbid=5668032066576620&id=401640679882478&rdid=aQ01sxYMleXvwrlu
https://www.facebook.com/story.php?story_fbid=5668032066576620&id=401640679882478&rdid=aQ01sxYMleXvwrlu
https://www.facebook.com/story.php?story_fbid=5668032066576620&id=401640679882478&rdid=aQ01sxYMleXvwrlu

towards refugees and migrants who have passed through or are cur-
rently passing through RNM on social networks.

This is how separate narratives on social media sound:

“"Why don’t they take them to Saudi Arabia, the United Arab Emir-
ates and Qatar, aren’t they rich countries and plus Muslim, they can’t
help them??? So, someone is deliberately taking them to Europe, so
that they can Islamize and destroy Europe on a demographic, financial,
cultural and religious level!”4*

"What if someone told us that this would change the demograph-
ic structure? Our people are going abroad to live, and other nationali-
ties are continuously settling in our country.”4

"What do | know? We received 300,000 refugees from Kosovo,
took them in, opened camps for them, cared for them, and kept them
safe.. we know what happened to us. Now, we must not allow other
refugees to just pass through Macedonia. No, we must not allowv it!!"4¢

“I remember well when there was a conflict in Kosovo in 1999,
and Macedonia received Albanian refugees in the Stenkovec refugee
camp. Now, they are tearing down the flag of the same country that
provided them with shelter and humanity."#

“Let’s take in another 360,000, so that like those ten years ago,
they too can return to us with guns in their hands and Islamize our
country.”#8

4 The comments are available on the post from the following link: https://www.fa-
cebook.com/stop.za.migrantskite.kampovi.vo.mk/photos/a.372918163639088/543-
590203238549/ ?type=3&rdid=wudUPwwGaCtw9IXUk&share_url=https%3A%2F%2-
Fwww.facebook.com%2Fshare%2F18E9FLFXXY %2 F#

45 Post available at: https://www.facebook.com/1788325667/posts/10212313429-
429376/?rdid=rRNerinp4pugM5k0#

4 Post available at: https://www.facebook.com/story.php?story_fbid=2471395589
51113&id=100009652126038&rdid=3mgBf5mzTyU 1wpyW#

47 Post available at: https://www.facebook.com/story.php?story_fbid=1023405346
20154828&id=1154644523&rdid=nyFHjcWNeaO3bpGH#

4 The comments are available on the post from the following link: https://www.
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https://www.facebook.com/1788325667/posts/10212313429429376/?rdid=rRNerinp4puqM5k0
https://www.facebook.com/story.php?story_fbid=247139558951113&id=100009652126038&rdid=3mgBf5mzTyU1wpyW
https://www.facebook.com/story.php?story_fbid=247139558951113&id=100009652126038&rdid=3mgBf5mzTyU1wpyW
https://www.facebook.com/story.php?story_fbid=10234053462015482&id=1154644523&rdid=nyFHjcWNeaO3bpGH
https://www.facebook.com/story.php?story_fbid=10234053462015482&id=1154644523&rdid=nyFHjcWNeaO3bpGH
https://www.facebook.com/search/top/?q=360.000%20%D0%B1%D0%B5%D0%B3%D0%B0%D0%BB%D1%86%D0%B8

The comments may not be great, but the rhetoric is completely
different when it comes to Ukrainian refugees. While they are still con-
sidered undesirable for economic reasons, invitations to accommodate
them in private homes were circulating on social networks as they are
seen as a “Fraternal Slavic Orthodox people.” This unequal treatment
was also criticized in comments such as this one: “That’s all well and
good, but why, when there were refugees from Syria, Afghanistan, and
other Muslim countries, did no one show kindness towards them? They
are people too, and yet you called them terrorists.”#°

Security issues

Migrants in many countries, are often perceived with prejudice
and fear, and are linked to crime and terrorism.

Throughout the refugee crisis, as migrants from Muslim countries
gravitated towards Europe, there was a fear that the refugee waves
were a Trojan horse through which Muslims would carry out an orga-
nized invasion of Europe. This rhetoric was intensified by reports that
young, unmarried, unaccompanied males were dominant at the bor-
ders, and the situation culminated when the person responsible for the
November 18 terrorist attack in Paris was identified as someone who
had reached Europe via the Balkan route.>®

In addition, many countries have raised concerns about rising crime
rates, particularly violent crimes, due to the presence of migrants. For
example, in 2023, according to data from the German Interior Ministry,
Germany saw a total of 3,175,282 solved criminal cases, with 2,017,552
suspects investigated. Non-Germans accounted for 34.4 percent of all
offenses, excluding immigration violations, which is a notable increase

facebook.com/search/top/?9=360.000%20%D0%B1%D0%B5%D0%B3%D0%B0%-
D0%BB%D1%86%D0%B8

49 The comments are available on the post from the following link: https://www.fa-
cebook.com/watch/?v=1118510168963094

50 Etemi, Dalipi, Muaremoska, 237, 238.
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from the previous year.>' It is data like this that can fan the flames of
fear and mistrust towards migrant populations.

Such narratives, fueled by the fresh wounds left by the 2001 con-
flict in the collective memory of the Macedonian people, have led to
social networks being once again filled with comments labeling mi-
grants as “something we don’t need in our country”.

Below are some of them:

"As if we don't already have enough problems of our own — now
we need the Taliban to blow us up in some shopping mall!”>2

“"Do we need them? Are we going to import terrorists again!!!
What are they looking for in Macedonia??? Let them catch a plane and
make their way to Europe!”>3

"You will feel it later, there are many of them in Europe, they attack
the elderly, rape young girls, steal, they are raised “beyond the law,” the
female gender is exposed to danger, think before you accept them...”>

"You offer us everything wrapped in a wafer, like everything else —
refugees, it's sad, we have to accept them, it's inhumane to chase them
away, etc. Women, children, old people in pictures and videos, and the
truth is that they are young, militarily capable men..”>

“"We have plenty of them in our country, we don’t need that kind."*¢

>1 Natasha Mellersh, N., “Behind the statistics: Crime, migration and labor shortages
in Germany”, InfoMigrant, (2024), https://www.infomigrants.net/fr/post/60311/be-
hind-the-statistics-crime-migration-and-labor-shortages-in-germany

52 Marija Tumanovska, “The Macedonians are “loud” about the arrival of the Af-
ghans”, Radio Free Europe, (2021), https://shorturl.at/eHWn7

% The comments are available on the post from the following link: https://www.
facebook.com/stop.za.migrantskite.kampovi.vo.mk/photos/a.372918163639088/
543590203238549/?type=3&rdid=wudUPwwGaCtwIXUk&share_url=https%3A%-
2F%2Fwww.facebook.com%2Fshare%2F18E9FLFxXY %2F#

> The comments are available on the post from the following link: https://www.face-
book.com/100028975346241/posts/10158653138298353/?rdid=m0OmDJgZbTyihgba0
% The comments are available on the post from the following link: https://www.
facebook.com/RSEMK/posts/pfbid0GFKXV8HkCZNVR8ZeiCS5tZ52YdgwwPeiAVyM-
rYpA2GjMgZw25zfEBSTQ2w4BdDeAl

%  The comments are available on the post from the following link: https://www.
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Apart from the above, there are also comments that promote ex-
treme hate speech, as well as discriminatory and humiliating practic-
es. For Muslim refugees, there are comments such as: “Where is Hitler,
to welcome them with dignity?”*’, “They're just for soap”>® or “Fire to
burn them. Europe is for Christians.”>®* And when it comes to Ukrainian
refugees there are comments like "I will only feed them with Russian
salad"®® or “If there are Ukrainian women, | would take two, only on
the condition that they walk around the house naked. To see some
benefit at least.”®

Frustrations from the international
community and politicians

The non-acceptance of refugees in North Macedonia is also due to
frustrations towards the international community, which continuously
demands from the country, in times of deep crises, to act as economi-
cally developed countries, while remaining silent in situations in which
the progress of Northern Macedonia is met with vetoes and conditions
from several sides.

facebook.com/stop.za.migrantskite.kampovi.vo.mk/photos/a.37291816363-
9088/381796572751247/?type=3&rdid=IT7DROxaXkL9CzsM&share_url=https%-
3A%2F%2Fwww.facebook.com%2Fshare%2F19jmLg5pW5%2F#

> The comments are available on the post from the following link: https://www.
facebook.com/stop.za.migrantskite.kampovi.vo.mk/photos/a.372918163639088/
543590203238549/?type=3&rdid=wudUPwwGaCtw9XUk&share_url=https%3A%-
2F%2Fwww.facebook.com%2Fshare%2F18E9FLFxXY % 2F#

% The comments are available on the post from the following link: https://www.
facebook.com/watch/?v=206773004022454&rdid=0Gc9pzY3rm8SNFJf

% The comments are available on the post from the following link: https://www.
facebook.com/stop.za.migrantskite.kampovi.vo.mk/photos/a.37291816363908-
8/543590203238549/?type=3&rdid=wudUPwwGaCtw9IXUk&share_url=https%3A%-
2F%2Fwww.facebook.com%2Fshare%2F18E9FLFxXY % 2F#

% The comments are available on the post from the following link: https://www.
facebook.com/story.php?story_fbid=10165601266915212&id=114648395211&rd
id=aBB6INIPkZ)Jcou7t#

81 lbid
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In addition, there is a deep outrage directed at Macedonian poli-
ticians, who are often perceived as supporters of foreign interests, and
not as carriers of an independent policy that will reflect the needs and
interests of the Macedonian people. This creates a feeling of power-
lessness and disappointment among citizens, who feel like they are
victims of global political dynamics, and migrants and anger towards
them is perhaps only a by-product of all those processes.

Below are some of those comments:

“They'll do whatever it takes to stay in their post. This is no longer
normal.”®?

“I am afraid that Macedonia will remain short-sleeved again this
time and will not see a coin from the Americans, as with the Kosovo cri-
sis, and for the refugees...as all the Kosovars have not left, the Afghans
will not leave either.”

“"Wouldn't it be 190? How did we end up taking in 450 refugees
now? Take it easy.. are we going to reach 4,000?!"%3

"The EU has recommended that its member states take in 500
citizens from Afghanistan (translators, collaborators, and their fami-
ly members). Croatia, as a member state, will accept 20 people. North
Macedonia, as a candidate country — much poorer than Croatia, not to
mention the rest of the EU — will take in 450 refugees?! Who are you
trying to fool — the people, or yourselves?”%

“That's what they told you from ‘the Fortress’ (US. Embassy), and
you will just listen!"¢>

62 The comments are available on the post from the following link: https://www.
facebook.com/RSEMK/posts/pfbid0GfKXV8HkCZnVR8ZeiCS5tZ52YdgwwPeiAVyM-
rYpA2GjMgZw25zfEBSTQ2w4BdDeAl

8 The comments are available on the post from the following link: https://www.face-
book.com/100028975346241/posts/10158653138298353/?rdid=m0OmDJgZbTyihgbal
®  The comments are available on the post from the following link: https://www.
facebook.com/story.php?story _fbid=10161070720269115&id=215687669114&r-
did=yxL3X2ahYWxRPGC4#

% The comments are available on the post from the following link: https://www.
facebook.com/watch/?v=378531710485759&rdid=YFILgEsL6ezyTYeh
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V. Conclusion

For long historical periods of human and societal development,
migration was considered a phenomenon that was desirable, natural,
sometimes even inevitable for the realization of ideas such as global-
ization and the so-called “borderless world.” These were concepts that
were supposed to be the triggers of economic development and facil-
itate the free movement of goods, services and people. However, the
new winds of civilizational development have significantly shifted the
discourse, moving migration into phenomena that are not perceived as
an opportunity, but on the contrary, are a threat to national security,
public safety, cultural identity or economic stability. This transforma-
tion in perception has caused profound challenges in contemporary
societies, revealing the growing tension between the ideals of open-
ness and the impulse towards protectionism and exclusion, and these
processes as such have not bypassed the Republic of North Macedonia.

In the paper, the analysis of migration processes after indepen-
dence clearly indicated that the topic is not new for Macedonian so-
ciety, but that the contemporary attitude towards migrants is shaped
by new, complex factors such as political, economic, and even media
influences. The analysis of comments on social networks indicated the
dominant negative discourse towards refugees, an attitude based on
fears of additional economic burden, fear of ethnic and demographic
changes, and even fear of renewed destabilization of the state through
migration policies. Particularly worrying is the perception that both do-
mestic and international actors do not act in the interests of citizens
when it comes to these issues, which further fuels distrust and resis-
tance.

The results of this survey, while worrying, are not surprising. Mace-
donian citizens often perceive themselves as “second-class” citizens —
marginalized and undervalued, both domestically and internationally.
They feel like the people who have made significant sacrifices over the
years for goals such as NATO and EU membership, but have received
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nothing more in return than empty promises, pressures, and symbol-
ic recognition. In this context, refugees and migrants easily become
symbols of all social problems, and are rarely considered as individuals
with specific human destinies.

The narratives will change as individuals’ trust in the concept of
change shifts. And change needs to come, first and foremost, from the
top - from policymakers at the international and national levels, who
will demonstrate that words carry weight and responsibility. Then,
through changing public discourse, quality media reporting, and sys-
tematic investment in quality education, a different social climate can
be built — one in which fear is replaced by understanding, and resis-
tance by cooperation.

We are convinced that taking a joint effort and cooperation at all
levels of society will change perceptions towards migrants and con-
tribute to inclusive and cohesive societies shaped by trust, mutual un-
derstanding, and respect for diversity.
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MIGRATION AS A POLITICAL TOOL:
A STUDY OF SLOVAK PARTY MANIFESTOS

Jakub Bardovié

|. Introduction

Migration is an essential principle underlying the functioning of
any society. It is by no means exclusive to humans - it affects virtually
all living organisms within the animal kingdom. Its character has con-
tinuously evolved throughout the development of human civilization
and technological advancement. In the present day, it is common for
a portion of the population to change their place of residence during
their lifetime. The reasons for such movements may take various forms
and are often classified into so-called pull factors and push factors.
As the terminology suggests, pull factors attract potential migrants,
whereas push factors compel individuals to leave their place of origin
for another destination.! The typology of migration is highly depen-
dent on the perspective of the author and the theoretical framework
adopted. Some typologies strive for comprehensiveness by incorpo-
rating multiple indicators. For instance, scholars Mathias Czaika and
Constantin Reinprecht base their typology on nine “driver dimen-
sions” and 24 “driving factors.”?

Alexander Onufrak notes that, when comparing the present cen-
tury with the past ones, two distinct migration-related phenomena
can be identified in the European context. While previous centuries
were often characterised by significant emigration from Europe, the

' Walter, 35-49.
2 Czaika, Reinprecht, 49-82.
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continent has recently become a primary destination for migratory
flows.? This shift also affects Slovakia, which historically experienced
emigration rather than immigration. In fact, historical context may
shape public attitudes toward migration in specific regions, including
Slovakia. Karen Henderson points out this connection by highlighting
several potential reasons for the negative perception of migration
within the Visegrad Group region. Among other factors, she empha-
sizes the legacy of communism, which continues to influence public
perception.

In Slovakia, migration has been a recurring topic in political dis-
course. Its prominence has fluctuated over time and has undergone
subtle transformations. It can also be observed that at certain times,
migration has emerged as a significant factor influencing voter be-
haviour. As such, it serves as a tool for political differentiation and posi-
tioning among political rivals.

The aim of this article is to explore to what extent and in what
form the selected Slovak parties communicate the issue of migration
in their manifestos for the 2023 elections. The following two research
guestions are formulated in this context: 1) to what extent do the se-
lected political parties deal with the issue of migration in their election
manifestos? and 2) what issues do these actors address in this field?

According to the stated aim of the article, the identification of a
separate chapter/subchapter and its scope is examined. The next step
is to identify the specific content focus of the political party in this area.
Four thematic categories are created to cover this area. Each category
is explained in the table below.

3 Onufrak, 32-79.
4 Henderson, 47-60.
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TABLE 1: Categories created for the monitoring of the content of the
manifestos of selected political parties

Description Description
/ Category
Category 1 It includes the question of dealing with incoming migration

itself, how to deal with it, the question of cooperation, etc. This
category is mostly associated with negative connotations and
with the form of migration that is undesirable or problematic
for political parties and society.

Category 2 It covers potential migration in a more positive way. It refers to
desirable migration that is necessary for society and its future.
It is about the arrival of foreigners to work in specific profes-
sions, or the arrival of students. It also includes the creation of
conditions for their arrival.

Category 3 It includes the area of dealing with migration already in the
case of presence in Slovakia / in their daily life. This means,
for example, creating conditions for their life, integration into
society, etc.

Category 4 It covers the topic of Slovaks living abroad and their potential
return, as well as the issue of emigration from Slovakia.

In the case of the political parties of the government coalition, the
mutual programmatic coherence is also reflected, as well as how the
priorities of the election manifestos have been translated into the gov-
ernment’s programme statement. Based on the focus of the text, the
main source of data are the manifestos of the selected political parties
for the early elections to the National Assembly of the Slovak Republic
in 2023, which reflect all key attributes related to the migration issue.
The key elements of the analysis are the words migration, foreigner,
foreign / abroad, including their linguistic equivalents in Slovak. Based
on the results of the 2023 elections, the group of monitored political
parties includes those that fulfilled the conditions for entering the par-
liament. The monitored group of political parties includes SMER-SD,
Hlas-SD, SNS, Progressive Slovakia (PS), Freedom and Solidarity (Sa$),
Ordinary people and independent personalities and friends (OLaNO a
friends), and The Christian Democratic Movement (KDH).



The article is divided into two main chapters. Chapter Il provides
an overview of researchers’ current findings on the nature of politi-
cal discourse relating to the topic of migration in Slovakia. Chapter IlI
analyses the relevant election manifestos and the government’s pro-
gramme statement.

Il. The topic of migration in the political
discourse in Slovakia

Shortly after the formation of the party system, the development
of political parties in Slovakia began to diverge from the classical
cleavages conceptualised by Seymour Martin Lipset and Stein Rok-
kan.> Since the 1990s, Slovak society has been consistently shaped by
one dominant cleavage, accompanied by various secondary cleavages.
This primary cleavage has significantly influenced the configuration
of the party system and, to a certain extent, has fostered the creation
of two opposing political camps. In several periods, these camps have
also been personalized, for example, during the 1990s, as Mediar vs.
Anti-Mediar,® and later as Fico vs. Anti-Fico. Amidst these cleavages, the
issue of migration has also gradually entered political discourse.

In the Slovak context, the topic of migration has become a key
area of interest across various academic disciplines. A prominent
role is played by research into political discourse, whether through
the analysis of political communication by individual actors across
different platforms and communication channels or through the ex-
amination of party manifestos.” Slovakia and its representatives have
been studied within comparative frameworks, for instance, alongside
Hungary,® the Czech Republic,’ and other countries,’ as well as inde-

> Lipse, Rokkan.

6 See more on cleavages in the early years of the Slovak Republic: Krno, 61-71.
7 E.g.: Futdk-Campbell, 541-561; Zvada, 216-235; Mihdlik, Jankola, 1-25.

8 Futdk-Campbell, 541-561.

9 Navratil, Kluknavska, 250-268.

1 Henderson.
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pendently as a standalone case.” These studies frequently adopt an
individualized approach, focusing on key leaders and public figures
such as the prime ministers of Slovakia and Hungary,'? or on political
parties -although even in the latter case, individual politicians often
remain central to the analysis.’> In examining political discourse, tra-
ditional media such as print media,' television, and radio’ are not
overlooked. Research also does not overlook another significant actor
in political discourse in recent years — namely, the alternative media.®

The Slovak political discourse on migration is characterised by
negative emotions and connotations. In the Slovak context, migration
is often associated with potential security threats."”” Research often
concludes that securitization dominates in the context of migration,
meaning that it is primarily viewed through a security lens, while other
significant aspects are overlooked.'® The nature of political discourse
on migration in the past has contributed to the emergence of anti-mi-
gration sentiment in society, often pragmatically employed for elec-
toral gain. As noted by Viera Zuborova and Ingrid Borarosova, an indi-
cator of this is the noticeable decline in negative rhetoric by political
representatives in the media after elections.’ It is also important to
emphasize that Slovak political figures—such as Prime Minister Robert
Fico — have repeatedly linked migrants with terrorism.?® Anti-Muslim
and anti-Islam rhetoric is also present in the political discourse.?’ Ad-
ditionally, Christianity is often instrumentalized as a means of draw-

" Mihalik, Jankola, 1-25; Zvada, 216-235; Grancayova, Kazharski, 259-277.
2. Futdk-Campbell, 541-561.

3 Mihalik, Jankola, 1-25.

4 7Uborovéa, Borarosovd, 1-19.

5 Kissova, 743-766.

6 |zak, 53-57.

7 Futdk-Campbell, 541-561.

'8 Androvicova, 319-339; Androvicova, Bolecekova, 7-27.
19 ZUborova, Borarosova, 1-19.

20 Futdk-Campbell, 541-561.

21 Zvada, 216-235.



ing boundaries and emphasizing a distinct collective identity.?> Re-
search by Michaela Grancayova and Aliaksei Kazharski, which focuses
specifically on the portrayal of Muslims in Slovak political discourse,
highlights several key findings. Among them is the observation that
while direct contact with Muslim communities is often positive or at
least neutral, the portrayal in the media — where political messaging
dominates — is shaped by factors not grounded in real experience, but
rather in constructed narratives.?* Despite this, it is important to note
the presence of a deliberately constructed dichotomy in political dis-
course: a positive “us” versus a negative “them”.?* This media narra-
tive inevitably filters into public opinion. Existing surveys, including
research conducted among residents of the Nitra region, demonstrate
that respondents frequently associate migrants with predominantly
negative perceptions.?

Several scholars?® agree that the topic of migration is often em-
ployed in a pragmatic manner, as previously mentioned, with the aim
of increasing electoral support. It can also be argued that multiple po-
litical parties have adopted rhetorical narratives traditionally associat-
ed with the far right.?” Some scholars go even further, claiming that
migration has become one of the core electoral issues in selected elec-
tions,?® or that it has significantly shaped pre-election discourse.?® The
issue of migration gained greater prominence in Slovak political dis-
course following the major migration crisis between 2015 and 2016.3°

22 Kissova, 743-766; Walter, 2016, 39-60.

2 @rancayova, Kazharski, 259-277.

24 Kissova, 743-766.

% Filipec, Vargova, 165-175.

% E.g.: Futdk-Campbell, 541-561.

27 Androvicova, 2016, 39-64.

28 Zvada, 216-235.

29 Walter, 2016, 39-60.

30 Androvi¢ovd, 319-339; Androvic¢ova, 2016, 39-64; Stefantik, Bilikova, Goloshchuk,
173-185.
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In effect, one can identify two distinct thematic waves related to mi-
gration in the Slovak political discourse in recent years. The first one
began in 2015 and 2016, while the latter is associated with the war in
Ukraine.3' It is also important to note that the nature of the discourse
and the perceived threats communicated in the context of migration
have evolved over time. As the findings of Radoslav Stefan¢ik and his
colleagues indicate, while the discourse around 2015 predominantly
emphasized cultural differences, in the case of refugees from Ukraine,
this aspect has been relatively marginalized. Instead, economic con-
cerns — such as the idea that support for refugees might come at the
expense of domestic citizens — have come to the forefront, along with
discussions about threats to personal safety. The authors also empha-
size that the construction of a negative image and perception of threat
is not always directly initiated by politicians. Social media users, partic-
ularly those operating anonymous accounts, play an important role by
extending or amplifying the critical remarks made by politicians with
their own highly negative commentary in online discussion threads.>

[ll. Migration issues and political
party manifestos

In the election manifestos of the monitored political parties, the
issue of migration was reflected in different ways. First of all, it is worth
noting that the Slovak political parties in general take a different ap-
proach in their manifestos. Basically, there are two heterogeneous
groups. The first group has a more elaborate document. It covers sever-
al sectors and tries to be more detailed. The SaS party, for example, has
long been profiled according to the scope and quality of the content
elaborated in the manifesto. On the other hand, there are parties that
offer only short manifestos, often expressed in just a few points. For ex-

31 Praznovska, 95-117.
32 Stefandik, Bilikovd, Goloshchuk, 173-185.
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ample, in 2016, the most successful political party in modern Slovak his-
tory, the SMER-SD, offered a five-point manifesto with priorities in the
areas of economy, state security, public services, raising living standards
and strengthening the rule of law.3 The 15-point electoral manifesto
of the SNS for the 2023 elections, presented in a three-page document,
is also a good example that falls into this category.3* With this in mind,
it is appropriate to consider the following table and the possibilities
for addressing the issue. The opposite approach is taken in the case of
the SaS or the OLaNO and friends. For the elections they have prepared
election manifestos of more than 200 pages, the OLaNO and friends
241 pages®® and the Sa$ 260 pages.3¢

The focus of this chapter is therefore on the issue of migration in
the context of the treatment of the issue by selected political parties. The
first step is an examination of the extent to which the issue is addressed
in each party’s manifesto. This is followed by an examination of the con-
tent itself. Four thematic categories are created to cover this area.

As can be seen in Table 2, only two political parties devoted a sep-
arate, comprehensive section of their manifestos to the issue of migra-
tion. This is the case of the Hlas-SD and the KDH. In the case of the Hlas-
SD, the relevant part of the manifesto is 401 words long and is located
in the sub-chapter entitled Borders and Migration under the broader
theme of Security and Defence. A second example of a separate sec-
tion can be found in the KDH manifesto. It is 166 words long and en-
titled ‘Migration’. It is included in the section on ‘Slovakia’s Position in
the International Community.

3 SMER-SD, Priority programu strany SMER —SD pre roky 2016 — 2020 (2016), https://
stwebsmer.strana-smer.sk/priority-programu-strany-smer-sd-pre-roky-2016-2020-0.

34 SNS, 15 programovych priorit Slovenskej narodnej strany pre Slovensko (2023),
https://www.sns.sk/wp-content/uploads/2023/09/VP_Web.pdf.

3% OLANO a priatelia, Vyhré mafia alebo ludia. Ty rozhodnes (2023), https://www.
obycajniludia.sk/volebny-program-2023/.

36 Sloboda a Solidarita, Program ekonomického rastu (Bratislava: Sloboda a Solidari-
ta, 2023), https://drive.google.com/file/d/1LtK9nyfIRI1KKWEbGn3ro310zAgbavwk/
view.
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As can be seen from the above, the other party manifestos did not
have a separate chapter on migration. In several cases, the issues related
to migration were presented in several parts, depending on the issue. For
example, in the case of the OLaNO and friends, migration issues can be
found in the section on research and innovation, people in material need
and at risk, or security. At the same time, there is also a situation where,
despite the absence of a separate chapter/subchapter dedicated to this
topic, the issue of migration is concentrated in the specific section/sec-
tions. The very short SNS manifesto is such an example; this topic is con-
centrated in a section entitled “The Rule of Law and the Secure State.”

The government’s manifesto reflects the approach of two of the
three ruling parties. There is no separate chapter on migration, al-
though the issue is addressed in several parts.

TABLE 2: Election manifestos of political parties — basic characteristics

Political Separate Extent of ) PDE /
Part chapter / a separate Title docx File
y subchapter chapter
SMER-SD no 401 - yes
Security and defence
Hlas-SD yes 0 - Borders and yes
migration

SNS no 0 Part of item: Rul_e of Ves
law and security

Government'’s
programme no 0 - yes
statement
Slovakia's position
KDH yes 166 words in the mtern.atlonal yes
community —
Migration
SaS no 0 - yes
PS no 0 - no
OLaNO and no 0 i o
friends y

Source: Author based on the manifestos of political parties
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This chapter also includes an analysis of the content of political
parties’ manifestos. As mentioned above, different political parties ap-
proach the issue of migration in different ways. The table below sum-
marises the coverage of the four categories created. The SMER-SD par-
ty covers the fewest categories. In fact, in its manifesto, it deals almost
exclusively with the issue that falls under category 1. The SNS, despite
its rather sparse manifesto, was able to cover two categories with its
issues. The election manifesto of the Sa$ is similar. It also covers two
defined categories. The PS manifesto does not include the solution of
migration problems related to the presence of migrants on the territo-
ry of Slovakia and their potential life, and therefore, the topics falling
under category 3. The other political parties, namely the Hlas-SD, the
OLaNO and friends and the KDH, covered all the established catego-
ries in their electoral programme documents. It should also be noted
that there are also political parties that, paradoxically, do not have the
most thematically covered category 1, but develop another one of the
created categories to a greater extent. It is positive that practically all
other political parties, with the exception of the two governing parties,
reflect the needs of the Slovak market and that the arrival of either
workers or students from abroad can be important for Slovakia as such.

TABLE 3: Coverage of migration issues in the manifestos of selected
political parties in the 2023 elections

Political Party |Category 1: Category 2: Category 3: Category 4:
Migration Migration Solving the Foreign
from the as a need problem of Slovaks;
perspective for Slovakia migrants, on | emigration
of incoming (rather the territory
migrants positive) of Slovakia
(rather
negative)

SMER-SD covered uncovered uncovered uncovered

Hlas-SD covered covered covered covered
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SNS covered uncovered uncovered covered
Government'’s
programme covered covered covered covered
statement
PS covered covered uncovered covered
SaS covered covered uncovered uncovered
OLaNO and

h covered covered covered covered
friends
KDH covered covered covered covered

Source: Author based on the manifestos of political parties

The analysis of election manifestos reveals several rather par-
adoxical situations. Although the topic of migration was one of the
key themes for several political parties during the election campaign
—frequently communicated to voters and often used as a tool to evoke
negative emotions— it is not strongly reflected in their official manifes-
tos. One of the more prominent examples of this is the political party,
SMER-SD, which mentions the topic of migration in only a single in-
stance. It states that any solution to European migration policy must
reflect the interests of Slovakia.?” This point can be interpreted as a
negative stance in this area, as the party has long positioned itself in
opposition to migration itself, as well as to European migration policy.
This statement only fulfils the first of the monitored categories related
to this issue. A similarly sparse treatment of the topic is found in the
election manifesto of the SNS. There are two points that fall under cat-
egory 1:the rejection of mandatory quotas and of the Marrakesh Pact
on migration.?® In both cases, the issue is addressed through a negative
stance. However, the SNS also addresses a topic falling under category
4 in its manifesto: it expresses an ambition to create conditions to limit
the brain drain abroad - thus touching upon a certain form of emi-

37 SMER-SD, Volebny program strany SMER — slovenska socidlna demokracia (2023),
https://www.strana-smer.sk/aktuality/blogy/post/volby-2023.

3 SNS, 15 programovych priorit, 2023.
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gration. As can be seen, two of the three political parties forming the
governing coalition based on the 2023 election results addressed this
issue in only a very limited way.

In stark contrast stands the third governing party, the Hlas-SD. It
belongs to the smaller group of parties that address the issue of mi-
gration in greater detail. The drafters of its manifesto even dedicated
an entire chapter or subchapter specifically to this topic. Despite this
deeper focus, certain commonalities with its coalition partners can still
be found. Similar to the SNS, the Hlas-SD program rejects mandatory
guotas and emphasizes the principle of voluntariness—stating that the
scope of solidarity among states should remain fully within their na-
tional competence. Like the SMER-SD, it declares that Slovakia should
be an active contributor to developing solutions in this area (both of
which fall under category 1). Like the SNS, the Hlas-SD also highlights
the need to prevent the emigration of Slovak citizens (category 4).3°

The Hlas-SD party addresses all four defined categories in its man-
ifesto. In addition to the points already categorized, it also emphasizes
the necessity of European cooperation in solving issues related to mi-
gration. It calls for the joint protection of external borders and sup-
ports return policies that would increase the rate of return of illegal
migrants. The manifesto reiterates a long-standing idea present in Slo-
vak political discourse: the need to address the root causes of migra-
tion in the countries of origin. The program also contains a negative
observation that uncontrolled migration poses a potential threat. Nev-
ertheless, in some instances, the Hlas-SD manifesto treats migration as
a positive phenomenon. According to the party, state-regulated and
controlled migration can contribute to economic growth, particularly
by addressing labour shortages in key professions.®® Given the current
demographic trends — for example, the year 2024 marked a historically

39 Based on: Hlas-SD, Rezortny program (2023), https://strana-hlas.sk/wp-content/
uploads/2023/09/Rezortny-program-HLAS.pdf.
40 Based on: Hlas-SD, Rezortny program, 2023.
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low number of births*' - this may represent one of the viable solutions
to stabilize the population outlook. This ambition falls under category
2. Additionally, the manifesto includes proposals to simplify or revise
the conditions for foreign labour and potentially to recruit interna-
tional students in the critical fields of study.*

Category 3 is represented in several areas within the Hlas-SD elec-
tion manifesto. Notably, the party expresses the ambition to create con-
ditions for the integration of migrants and aims to reform the current
system of recognizing migrant qualifications. The manifest also reflects
the party’s self-identification as a “party of the regions,” as it acknowl-
edges the role of self-governing regions in this area. These regional
authorities are expected to act as relevant stakeholders in migration
matters, and they should receive the necessary support.**

The Hlas-SD also addresses category 4 in its manifesto. Specifically,
it declares an interest in creating conditions that would encourage cur-
rent students to remain in Slovakia and promote the return of Slovaks
living abroad. The party aims to increase support for expatriate Slovaks,
establish a dedicated centre for this purpose, and direct attention to-
ward them via public television and radio broadcasting.**

To some extent, the 2023-2027 Government’s programme state-
ment is shaped by the extent to which the governing parties have
elaborated on their respective election manifestos. That said, a more
detailed examination of the government document reveals that a
significant portion of its content related to migration policy is indeed
grounded in the election manifestos of these parties, predominantly
the Hlas-SD.

41 It is also worth noting that fewer than 50,000 live births were recorded in both
2023 and 2024. See more: STATdat. Narodeni podla pohlavia, hmotnosti, legitimity a
vitality — SR, oblasti, kraje, okresy, mesto, vidiek. (2025). accessed April 21, 2025. https://

Ink.sk/foys.
42 Based on: Hlas-SD, Rezortny program, 2023.

4 Based on: Hlas-SD, Rezortny program, 2023.
4 Based on: Hlas-SD, Rezortny program, 2023.
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The most significant overlap between the manifestos of the gov-
erning political parties and the Government’s programme statement is
found in the rejection of mandatory quotas. This element is repeated-
ly emphasized in the government document. Additionally, it explicitly
rejects punitive financial mechanisms related to the redistribution of
migrants. Similarly, the document reflects the ambition for the EU mi-
gration policies to align with Slovakia’s national interests. Additionally,
the long-standing emphasis by the SMER-SD on a sovereign foreign
policy — extended to include migration, particularly illegal migration
— is also present. However, the rejection of the Marrakesh Pact on Mi-
gration, a point included in the SNS manifesto, is not reflected in the
Government'’s programme statement.*®

Given the limited elaboration of the SNS and the SMER-SD elec-
tion manifestos, the Government’s programme statement shows the
greatest degree of alignment with the Hlas-SD election manifesto. The
manifesto explicitly addresses the need for regulated migration —mi-
gration that reflects the needs of the labour market while not com-
promising national security. It also raises the issue of the recognition
of foreign qualifications. Illegal migration is characterized as a nega-
tive phenomenon and a security threat, with the protection against
this form of migration defined as a strategic goal. To this end, the Gov-
ernment’s programme statement emphasizes the need to establish a
repatriation system in cooperation with other countries. The Hlas-SD
manifesto is also reflected in the document'’s assertion that migration
challenges should be addressed at their point of origin. The manifesto
underscores the importance of securing the integrity of the EU’s exter-
nal borders and calls for decisive EU action against illegal migration.
At the same time, it expresses the ambition to prevent the migration
agenda from being used as a tool for political pressure against individ-

4 Based on: Vlada Slovenskej republiky, Programové vyhlasenie vlady Slovenskej
republiky 2023), Accessed April 21, 2025. https://www.nrsr.sk/web/Dynamic/Docu-
mentPreview.aspx?DocID=535376.

114



ual states. The broader thematic framework of the manifesto builds
upon these foundational points. In terms of short-term priorities, in
addition to the development of a repatriation system and the inclu-
sion of illegal migration as a key element in national defence strategy
(including the strengthening of relevant armed forces), the document
also stresses the need to allocate sufficient resources to combat illegal
migration. The medium-term priorities outlined in the Government's
programme statement are, to a large extent, a direct reflection of the
governing parties’ election manifestos — especially of the Hlas-SD.*¢

Beyond these aspects, the Government’s programme statement
identifies the need to develop legislation aimed at preventing the ex-
ploitation of migrants. It also highlights the migratory flow from Asia
and Africa to Europe, as well as, to a lesser extent, issues related to
Ukraine, framing them as major challenges. In response, it calls for en-
hanced cooperation with international partners to monitor risks and
the adoption of necessary legislation in the field. Finally, the manifes-
to includes objectives such as attracting Slovaks living abroad back to
the country, preventing their potential emigration, and encouraging
foreign nationals to come to Slovakia to study or work in professions
where there are labour shortages.#’

Asit can be seen, the Government’s programme statementin many
respects mirrors the election manifestos of the governing political par-
ties. It draws most heavily from the manifesto of the Hlas-SD, which
addressed the topic of migration in the greatest depth. However, it is
important to note that, under the terms of the coalition agreement,
the ministry responsible for foreign affairs was allocated to the SMER-
SD party. From the perspective of the predefined analytical categories,
topics categorised as category 1 clearly dominate the Government's

programme statement’s overall thematic orientation.

4 Based on: Vlada Slovenskej republiky, Programové vyhlasenie, 2023.
47 Based on: Vlada Slovenskej republiky, Programové vyhlasenie, 2023.
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The election manifestos of the political parties that remained in
opposition, similar to those of the governing parties, differ in the ex-
tent to which they address the issue of migration. For example, the
currently strongest opposition party, the PS, addresses this topic in
only a few points. Its focus falls within category 1, category 2, and cat-
egory 4. Within category 1, they propose certain changes or reforms in
policies or even institutions. As a result, they aim to adjust migration
policy and the Dublin system, reform Frontex, implement an effective
return policy, and provide financial assistance to third countries. They
also advocate for closer cooperation in asylum policy at the EU level.
Like the previously mentioned parties, they consider illegal migration
a problem that needs to be actively addressed. Under category 2, they
emphasize the need to attract professionals in specific fields such as
science and healthcare. Regarding category 4, they propose measures
to prevent the emigration of students and workers abroad. The pro-
gram also mentions the importance of communication with Slovaks
living abroad.*®

In its manifesto, a long-standing critic of European migration poli-
cy, the political party SaS presents both certain criticisms and construc-
tive proposals in this area. First and foremost, it highlights failures in
both legal and illegal migration. The performance of the immigration
police and cross-border cooperation should be improved. The relevant
ministry is expected to play an active role in addressing problems in
this field. The political party also proposes the development of contin-
gency plans for potential migration waves and cooperation with dip-
lomatic missions of non-European countries. These topics fall under
category 1. However, Sa$S also views migration from the perspective
of labour market needs, thereby addressing category 2 as well. In this
context, it proposes the introduction of a points-based system to de-

4 Based on: Progresivne Slovensko, Plan pre budicnost (2023), https://progresivne.
sk/program/.
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termine the necessity of foreign workers for the labour market and
calls for the reduction of existing bureaucracy related to the employ-
ment of foreigners. The party also expresses an ambition to improve
conditions for the arrival of international students to Slovakia.*

The election manifesto of the political party OLaNO and friends
can be considered relatively comprehensive in the area of migration,
covering all four established categories. In category 1, the party re-
jects mandatory quotas (similarly to Hlas-SD and the SNS) and pro-
poses a reform of the EU asylum system. It also emphasizes the need
to protect Schengen borders, combat smugglers, ensure thorough
registration of migrants, and improve return policies. Topics falling
under category 2 reflect the needs of the Slovak labour market. The
party calls for an identification of market needs and the establish-
ment of principles for recruiting workers from outside Slovakia, thus
creating conditions for immigration in specific sectors such as science
and education. They also aim to attract foreign students, including
postdoctoral researchers. In relation to category 3, the program out-
lines measures to be taken once a foreigner or migrant is already in
Slovakia. It stresses the need to develop along-term integration policy
and views migrants as partners in addressing their challenges within
Slovak conditions. Additionally, there is an ambition to collect, ana-
lyze, and evaluate data on migrants. Topics under the final category,
category 4, are particularly well-developed in the OLaNO'’s manifes-
to. The party focuses on attracting foreign Slovaks and their children,
with the ambition to develop relationships with Slovak communities
abroad and to involve them in state governance. It also seeks ways to
reduce emigration from Slovakia.>°

One of the oldest political parties within the Slovak party system
belongs to the group of those with a more comprehensively elaborat-
ed electoral manifesto. This is reflected in the fact that its proposals

4 Based o: Sloboda a Solidarita, Program ekonomického rastu, 2023.
50 Based on: OLANO a priatelia, Vyhra mafia alebo ludia, 2023.



address all four designated categories relating to migration. The KDH
has extensively developed positions particularly within category 1. In
several respects, it aligns with other relevant political actors operating
within the Slovak political system. First and foremost, the KDH declares
that Slovakia should be a reliable partner. The program expresses sup-
port for maintaining the status quo in a strict asylum policy, emphasizes
the protection of the Schengen borders, supports investments in bor-
der protection, and aims to minimize illegal migration by addressing
its root causes. The KDH advocates for solving problems in regions of
origin (including the concept of migrant zones in third countries) and
strengthening participation in development aid. The manifesto also
includes a call for an effective return policy. A sense of threat is present
regarding illegal migration, yet the approach remains constructive, as
the party also emphasizes a moral obligation to help. Simultaneous-
ly, it stresses the importance of identifying those who genuinely need
assistance while underscoring the necessity for accepted migrants to
respect societal norms. The program also outlines potential solutions
and necessary steps for managing this issue. Themes falling under cat-
egory 2 involve support for migration policy in a way that facilitates
the gradual filling of labour shortages. Related to this, the program
proposes adjustments (or rather simplification) of the process for em-
ploying foreigners. The KDH also expresses interest in attracting for-
eign professionals and encouraging international students to pursue
education at Slovak institutions. Category 3 is represented by a single
objective — supporting the recognition of qualifications from foreign
educational institutions. In the final category 4, the KDH addresses the
issue of Slovaks living abroad. The manifesto includes an ambition to
support the return of foreign Slovaks to Slovakia. It also includes sup-
port for Slovaks who remain abroad.>

51 Based on: KDH, Lepsie 2023: Volebny program (2023), https://kdh.sk/wp-content/
uploads/2023/07/KDH-program-2023-web.pdf.
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V. Conclusion

An analysis of the content of the election manifestos of the se-
lected political parties with a focus on the issue of migration has re-
vealed several facts. As expected, each political party approached the
issue in a different way. Despite the fact that this issue has been a
significant part of the Slovak discourse for a long time and that sev-
eral political parties have tried to address the electorate through this
issue, it remains rather marginal in their election manifestos. This cre-
ates a paradoxical situation. Some political parties (in particular the
SMER-SD and the SNS), which have a rather negative profile in their
rhetoric on this issue and which work with the negative emotions of
the electorate, are rather strict in their electoral manifestos in this
area. The opposite of these two parties is the third governmental par-
ty, namely the Hlas-SD. It has been working with negative emotions
in this area for a long time, but in its manifesto, it deals with this issue
more extensively and even with some positive connotations. There
are, therefore, certain differences between the ways in which polit-
ical parties communicate with their voters and the content of their
electoral manifestos.

As the analysis of the content of the election manifestos has
shown, practically every political party at least minimally addresses the
issue of migration and its possible solutions. There is also a great deal
of overlap in the fact that there should be cooperation within the EU.
However, Slovak interests should be reflected here. On the positive
side, we can point to the fact that several political parties are aware
of the need to open up to the outside world and that it is necessary to
attract workers or even students to Slovakia in the areas where they
are needed. The need to stop the emigration of Slovaks abroad and
to attract Slovaks living abroad back to Slovakia is also perceived by
several political parties.
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LEGAL RECOGNITION OF SAME-SEX COUPLES’ FAMILY
RELATIONSHIPS IN RESIDENCE PERMIT ISSUANCE

Tsisia Okropiridze
Ketevan Bakhtadze

l. Introduction

Marriage equality for same-sex couples remains a significant chal-
lenge in contemporary legal systems.! Same-sex partners encounter
substantial barriers when seeking residence permits for family reuni-
fication purposes.?2 The existence of these barriers is particularly prob-
lematic in the context of globalization, when transnational mobility
and interaction between different legal systems assumes an increas-
ingly intensive character. Inconsistent state approaches to this issue
create risks of fragmentation in legal relationships, which substantially
impede the realization of individual rights beyond borders. Georgia’s
2024 law “On Family Values and Protection of Minors” not only prohib-
its the registration of same-sex marriages,® but also excludes the possi-
bility of recognizing marriages registered abroad or other alternative

unions.* This legislative change significantly affects the legal status of

' Bell, 614; “Marriage Equality Around the World,” Human Rights Campaign, ac-
cessed May 15, 2025, https://www.hrc.org/resources/marriage-equality-around-the-
world; “Same-Sex Marriage Around the World,” Pew Research Center, https://www.
pewresearch.org/religion/fact-sheet/gay-marriage-around-the-world/.

2 Fundamental Rights Agency, Making EU Citizens’ Rights a Reality: National Courts
Enforcing Freedom of Movement and Related Rights (Luxembourg: Publications Office
of the European Union, 2018), 22.

3 Law of Georgia “On Family Values and Protection of Minors,” Art. 4(1).

4 lbidem, Art.4(2).
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same-sex couples, particularly their ability to obtain residence permits
on grounds of family reunification.

The European Court of Human Rights jurisprudence recognizes
same-sex couples’ right to family life,® though, at the national level, the
realization of this right encounters significant obstacles.” This dualis-
tic approach generates systemic contradiction between international
standards and national implementation, resulting in ineffective legal
protection mechanisms. National legal systems’ resistance to the Eu-
ropean Court’s progressive interpretations becomes even more acute
in those countries where conservative value paradigms dominate so-
cio-political discourse. Migration statistics show a growing trend in mi-
gratory flows to Georgia,® though specific data on residence permits
issued to same-sex couples do not exist and this absence complicates
the assessment of the scale of the problem.® The deficit of empirical
data represents not only a methodological challenge from a research
perspective, but reflects a systemic problem — the “invisibility” of same-
sex couples in official statistical records, which, in tum, impedes institu-
tional recognition of the problem.

States’ refusal to recognize same-sex couples’ family relationships,
particularly in the context of residence permits, may be considered dis-

> Pajic v. Croatia, App. No. 68453/13, European Court of Human Rights, 23 February
2016, para. 72.

6 Schalk and Kopf v. Austria, App. No. 30141/04, European Court of Human Rights,
24 June 2010, para. 94; Oliari and Others v. Italy, App. Nos. 18766/11 and 36030/11,
European Court of Human Rights, July 21, 2015, para. 171; Orlandi and Others v. Italy,
App. No. 26431/12, European Court of Human Rights, 14 December 2017, para. 210;
Hodson, 174-175; Ragone, 452.

7 "Legal Frameworks Same-Sex Marriage and Civil Unions,” ILGA World, accessed
May 15, 2025, https://database.ilga.org/same-sex-marriage-civil-unions.

8 National Statistics Office of Georgia, “Migration Statistics 2024,” https://www.
geostat.ge/ka/modules/categories/322/migratsia.

°  Public information was requested within the framework of the research, though
the LEPL State Services Development Agency did not respond to the application.
Ketevan Bakhtadze's Public information request statement N01/4450, 20 February
2025.
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criminatory practice,’® which violates not only the principle of equality
but also the right to respect for private and family life." Such practice
is particularly problematic from the perspective of the proportionality
principle, since the state’s legitimate interest — to protect the tradition-
al family model — cannot justify the extensive restrictions that same-
sex couples experience. Moreover, the indirect discriminatory effects of
migration regulations transcend the purely legal sphere and penetrate
into individuals’ economic, social and psychological well-being.

The present research aims to analyze the legal barriers and prac-
tical challenges that same-sex couples encounter when obtaining
residence permits. The research framework examines both national
legislation and practice, as well as international standards and other
countries’ experiences. Particular attention is devoted to the case law
of the European Court of Human Rights and the Court of Justice of
the European Union. Additionally, the research seeks to contribute to
public discourse in order to promote the depoliticization of the issue
and its rational consideration within a human rights-based approach
framework.

The research employs normative and comparative legal research
methods. Within the normative analysis framework, the paper exam-
ines Georgian legislation, its implementation practice, and compliance
with international standards. Through the comparative legal method,
it also analyzes the approaches of individual European states regard-
ing recognition of same-sex couples’ family relationships and issuance
of residence permits. The methodological framework also incorporates
the elements of legal hermeneutics, which enables analysis of the pe-
culiarities of norm interpretation in different jurisdictions and reveals
those implicit value preconditions that determine legislators’ and the
European courts’ positions.

0 Pajic v. Croatia, App. No. 68453/13, European Court of Human Rights, 23 February
2016, para. 70.
" Krickova, 10.
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The paper is structured into four main parts. The first and last parts
are devoted to the introduction and conclusion, respectively. Part two
examines procedural issues of residence permitissuance in the context
of family reunification; part three analyzes the issues of discriminato-
ry treatment toward same-sex couples when issuing residence permits
for family reunification purposes.

Il. Residence Permits for Family Reunification Purposes
1. Establishment of Family Relationship by Same-Sex Partner

Same-sex partners, as well as opposite-sex partners, apply to the
State Service Development Agency for obtaining residence permits for
the purpose of family reunification'? either personally or through an
authorized representative.'® Along with the application, a person is ob-
ligated to submit a whole series of documentation, which is defined
by the decree of the Government of Georgia.'* Among the documents
to be submitted, the main evidence confirming family connection is a
document confirming kinship.’ The court practice has established that
a document confirming kinship may, in individual cases, be a marriage
certificate.’®

Current legislation, in the case of both same-sex and opposite-sex
partners, according to the literal interpretation of the norm, would
consider it possible to submit not only a marriage certificate as a doc-
ument confirming kinship, but also other documents, including a doc-
ument confirming civil partnership. Kinship is a broad concept and in-
cludes, among others, birth records or other relevant documents.'” This

2 Law N2045-1IL of Georgia “On Legal Status of Aliens and Stateless Persons”, 5
March 2014, Art. 15(,8").

3 Ibidem, Art. 17(1).

4 Decree N520 of the Government of Georgia, 1 September 2014, Art. 7.

5 lbidem, Art. 7(d).

6 Decision N3/413-18 of the Thilisi City Court, 24 April 2018, 5.

7 Ruling N30/2484-19 of the Thilisi Court of Appeals, 20 November 2019, 5.
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broad legal interpretation, on one hand, enabled administrative bod-
ies to make flexible decisions taking into account the diversity of fam-
ily units, while on the other hand, ensured legal recognition of actual
family connections even in the absence of formal documentation. Such
an approach, in tum, reflected the practice established by the Europe-
an Court, according to which “family life” constitutes an autonomous
concept and is not limited to formal legal relationships."™

In the case of same-sex couples, it is precisely the civil partnership
certificate?® that may be the only document by which it is possible to
confirm the couple’s kinship.?' This reality is conditioned by the lack of
alternatives to the civil partnership institution from the perspective of
legal regulation of same-sex couples’ family life in many jurisdictions.
Civil partnership, although not identical to marriage, provides similar
legal guarantees in such areas as property rights, inheritance, social se-
curity, and immigration status.?? The refusal to recognize civil partner-
ship for immigration purposes effectively excludes same-sex couples’
possibility to maintain family unity in a transnational context.

'8 Marckx v. Belgium, App. No. 6833/74, European Court of Human Rights, 13 June
1979, para. 31.

% In the view of the European Court, “family life” protected by Article 8 is not lim-
ited only to families created on the basis of marriage, but may include other factual
relationships. Keegan v. Ireland, App. No. 16969/90, European Court of Human Rights,
26 May 1994, para. 44; Kroon and Others v. The Netherlands, App. No. 18535/91, Eu-
ropean Court of Human Rights, 27 October 1994, para. 30; X, Y and Z v. the United
Kingdom, App. No. 21830/93, European Court of Human Rights, 22 April 1997, para.
36; Schalk and Kopf v. Austria, App. No. 30141/04, European Court of Human Rights,
24 June 2010, para. 91; Paradiso and Campanelli v. Italy, App. No. 25358/12, European
Court of Human Rights, 24 January 2017, para. 140; same-sex couples in stable rela-
tionships fall within the scope of conventional “family life.” Vallianatos and Others v.
Greece, App. Nos. 29381/09 and 32684/09, European Court of Human Rights, 7 No-
vember 2013, para. 73; Pajic¢ v. Croatia, App. No. 68453/13, European Court of Human
Rights, 23 February 2016, para. 65; Costello, 215.

20 "Marriages and Civil Partnerships in England and Wales,” GOV.UK, https://www.
gov.uk/marriages-civil-partnerships.

21 Ryan, 214.

2 Tryfonidou, 102.
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Currently, given that marriage equality remains a challenge world-
wide, civil union registration is available in considerably more coun-
tries.?? This global trend demonstrates that civil partnership often
represents an incremental, intermediate step toward the full legal rec-
ognition.?* The civil partnership institution fulfills a significant function
in the process of social and legal transformation, as it ensures legal
protection for same-sex couples even when full marriage rights are
politically or socially unattainable.?> In this context, migration law ac-
quires particular importance, as it often represents the sphere where
transnational recognition of legal relationships acknowledged in oth-
er jurisdictions occurs.?® Accordingly, when granting residence permits
to same-sex couples, this circumstance should be taken into consider-
ation, and in addition to marriage certificates, civil partnership certif-
icates should be accepted for obtaining residence permits.?” Such an
approach corresponds to international legal principles that require
respect for family life in its diverse forms.? This issue is particularly rel-
evant for transnational families who are compelled to migrate peri-
odically between different legal regimes. It is noteworthy that the Eu-
ropean Court of Human Rights has repeatedly established, in relation

3 "Legal Frameworks Same-Sex Marriage and Civil Unions,” ILGA World, https://da-
tabase.ilga.org/same-sex-marriage-civil-unions.

24 Scherpe, 86. For example, Kees Waaldijk divided the national-level legal recogni-
tion of homosexual couples’ relationships into a five-stage process: 1. Legalization of
intimate relationships 2. Equalization of age of consent (between heterosexual and
homosexual couples), 3. Introduction of anti-discrimination legislation, 4. Legal recog-
nition of partnership, 5. Recognition of parental rights. See: Waaldijk, 51-52.

% When equal marriage rights are not available, civil union or registered partner-
ship provides legal recognition for same-sex couples’ relationships. For them, civil
unions have inherent, essential value. Oliari and Others v. Italy, App. Nos. 18766/11
and 36030/11, European Court of Human Rights, 21 July 2015, para. 174.

% Wintemute, 767.

27 Parliamentary Assembly of the Council of Europe, Recommendation No. 1470
(2000), “Situation of Gays and Lesbians and Their Partners in Respect to Asylum and
Immigration in the Member States of the Council of Europe” (Council of Europe, 2000),
para. 6.

2 Tryfonidou, 105.
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to various countries’ legislation, that civil unions provide the possibil-
ity to obtain legal status that is in many aspects equal to or similar to
marriage.?’ These decisions constitute significant guidance for national
legal systems and establish minimum standards for recognizing same-
sex couples’ right to family life. The European Court practice indicates
that despite the broad margin of appreciation that states enjoy in reg-
ulating family relationships, this authority is not unlimited and is sub-
ject to the principles of proportionality and non-discrimination.

The 2024 law "On Family Values and Protection of Minors” explic-
itly prohibited the registration of same-sex partnerships as marriage
and/or their recognition as marriage through legal acts,®' as well as
the legalization of marriages registered and/or recognized abroad.*?
Simultaneously, the registration and/or legal recognition of alterna-
tive partnerships to marriage and the legalization of partnerships reg-
istered and/or recognized abroad were declared inadmissible in Geor-
gia.® This legislative act represents a significant transformation in the
legal system and establishes a specific legal regime that differs from
the more flexible approach of the previous period. These provisions of
the law created legal barriers not only for local recognition of same-sex
couples’ legal partnerships, but also for the recognition of transnation-
al legal relationships. Particularly noteworthy is the fact that the law
prohibits not only marriage, but also the registration and legalization
of "alternative partnerships to marriage,” which directly affects the
recognition of civil partnerships and similar institutions. According to

2 Schalk and Kopf v. Austria, App. No. 30141/04, European Court of Human Rights,
24 June 2010, para. 109; Hdmaéldinen v. Finland, Application No. 37359/09, European
Court of Human Rights, 16 July 2014, para. 83; Chapin and Charpentier v. France, Appli-
cation No. 40183/07, European Court of Human Rights, 9 June 2016, paras. 49 and 51.
30 Elfving, 174-75.

31 Law N4437-XVI3L-X33 of Georgia “On Family Values and Protection of Minors”, 17
September 2024, Art. 4(1).

32 |bidem.

3 lbidem, Art. 4(2).
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this regulation, documents confirming kinship presented by same-sex
couples seeking residence permits, such as foreign-registered marriage
certificates or civil partnership certificates, do not carry legal force in
Georgia. This normative framework creates a complex legal problem,
as it generates conflict with fundamental principles of private inter-
national law, specifically the principle of recognition of foreign legal
acts. Traditionally, despite different domestic legal regulations, coun-
tries recognize legal statuses created in other sovereign jurisdictions
to avoid duplication of work and reduce administrative burden.?* The
new law represents a significant deviation from this principle and cre-
ates a situation where individuals who are fully recognized as a legit-
imate family unit in one jurisdiction completely lose this status on the
Georgian territory.

Georgia’s legal regime transformation in the sphere of transna-
tional family relationship regulation is undergoing significant structur-
al change as a result of the 2024 legislative initiative, which establishes
a new normative framework and explicitly prohibits the legalization of
foreign-registered same-sex marriages and alternative family partner-
ships in Georgia.

2. Individual Administrative-Legal Act on Granting Residence
Permits for Family Reunification Purposes

The agency’s decision regarding the issuance of a residence permit
for family reunification purposes or the refusal to issue such a permit
constitutes an individual administrative-legal act.?® The administrative

3 Mattioli, 74.

3 Decision N3/412-18 of the Thilisi City Court, 27 April 2018, para. 6.1; Decision
N3/788-19 of the Thilisi City Court, 19 March 2019, para. 6.1; Decision N3/8466-19
of the Thilisi City Court, 24 January 2020, para. 6.4; Ruling N30-1691-19 of the Thili-
si Court of Appeals, 30 January 2020, para. 1.3.1; Ruling N306/2693-19 of the Thilisi
Court of Appeals, 15 January 2020, 9; Ruling Nob-1241(3-22) of the Supreme Court of
Georgia, 15 June 2023, 11; Ruling Nob-799(3-24) of the Supreme Court of Georgia, 17
September 2024.
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body acts within the framework of discretionary authority when mak-
ing decisions; however, “there is no absolutely discretionary authority,
just as there is no absolute legislative determinacy; authority is always
connected to the framework of competence defined by legislation.”3®
The concept of discretionary authority does not imply the possibility
of arbitrariness by the administrative body, but rather requires the
resolution of matters based on objective criteria, where every factual
circumstance is subject to scrupulous assessment in the light of legal
norms and principles. At the same time, when exercising discretionary
authority, it is inadmissible to issue an act if the harm inflicted on a
person’s legally protected rights substantially exceeds the benefit for
which it was issued.?’

When examining lawsuits concerning disputed acts, judicial con-
trol is exercised over the administrative body’s determination of factu-
al circumstances that served as the basis for a particular decision, and
compliance with the requirements of the principles of equality, rea-
sonableness, proportionality between public and private interests, and
proportionality.?® The exercise of judicial control®® in this context rep-
resents a significant legal mechanism that ensures the correspondence
of administrative body actions with constitutional and international
legal standards. It is particularly noteworthy that the issue of family
reunification concerns not only administrative law but also fundamen-
tal human rights, specifically the right to respect for family life, which
places additional responsibility on the European Court when exercis-
ing control.4°

36 Ruling N30/2454-19 of the Thilisi Court of Appeals, 20 November 2019, 7.

37 Ruling NobL-1136(3-24) of the Supreme Court of Georgia, 18 February 2025, 10-11;
Ruling Nob-904(3-21) of the Supreme Court of Georgia, 10 March 2022, 7.

3% Decision Nob-815(3-19) of the Supreme Court of Georgia, 16 April 2020, 5; Ruling
Nob-991(3-24) of the Supreme Court of Georgia, 26 November 2024, 12; Decision Nob-
997(3-18) of the Supreme Court of Georgia, 20 June 2019, 28.

39 Turava, Pirtskhalashvili, Kardava, 80-81.

4 Kharshiladze, Ghvamichava, 25.
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In certain cases, the basis for refusing to issue a residence permit
is precisely the incomplete submission of documents as defined by the
government decree, which typically constitutes grounds for refusing
to satisfy the lawsuit.*' In tum, the precedence of formal criteria over
substantive ones may cause disproportionate results in the context of
the legitimate purpose of family reunification. Even in cases where the
European Court establishes the invalidity of an individual administra-
tive-legal act issued regarding the refusal to grant a residence permit
for family reunification purposes, it only partially satisfies the lawsuit
and returns the matter to the administrative body for reconsideration
without resolving the disputed issue.*? This tendency demonstrates the
Court’s practice of self-restraint in the sphere of discretionary author-
ity, which formally serves the protection of the principle of separation
of powers, but substantively often fails to ensure effective legal pro-
tection.”* The Court’s avoidance of decision-making capacity through
returning cases to administrative bodies primarily prolongs the final
resolution of disputes, increases procedural costs, and may cause the
initiation of repetitive legal processes on the same issue. Accordingly,
this approach by the European Court contradicts the principles of legal
stability and efficient justice.** Despite this, a tendency is widespread in
the practice of general courts where incomplete formal documenta-
tion results in negative decisions, and even when the Court establish-
es the invalidity of such acts, it refrains from substantive resolution of
the disputed issue and returns the matter to the administrative body,
thereby emphasizing the prerogative of executive power. This ap-

41 Decision N3/7351-18 of the Thilisi City Court, 29 January 2019; Decision N3/413-
18 of the Thilisi City Court, 24 April 2018; Ruling N30/2484-19 of the Tbilisi Court of
Appeals, 20 November 2019.

42 Decision N3/9091-19 of the Thilisi City Court, 24 January 2020; Ruling N3d/2454-
19 of the Thilisi Court of Appeals, 20 November 2019.

43 Kalichava, 14.

4 Oppermann, Classen, Nettesheim, 424-425.
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proach represents a clear demonstration of judicial formalism by the
Court that fails to see human rights beyond forms.*>

Analysis of judicial practice regarding the invalidity of individual
administrative-legal acts concerning the issuance of residence permits
for family reunification purposes reveals a delicate balance between
the discretionary authority of administrative bodies and the legal lim-
itations of this authority. In practice, this balance is often skewed in fa-
vor of broad administrative authority, which sometimes fails to ensure
adequate protection of the right to family reunification. It is notewor-
thy that the assessment of the legality of acts is based on a compre-
hensive approach that encompasses both the establishment of factual
circumstances and compliance with the principles of proportionality
and equality. In this context, it is crucial that courts focus more atten-
tion on substantive aspects and interpret formal criteria in the light of
human rights standards and constitutional values.*® It is recommended
that courts themselves resolve disputed issues and instruct administra-
tive bodies to issue corresponding acts in accordance with the require-
ments of Georgia’s General Administrative Code.?’

lll. Qualifying the Refusal to Grant Residence
Permits for Family Reunification to Same-Sex Couples
as Discrimination

International human rights instruments protect the family*® as the
foundation of society and the state.*® Nowadays, it is generally acknowl-
edged that the family is one of the main factors influencing the deci-

4 Zoidze, 124.
4 Partsvania, 100.
47 General Administrative Code of Georgia, 25 June 1999, Art. 33(2).

4 Family as a “natural and fundamental group unit” that deserves protection by so-
ciety and the state. Universal Declaration of Human Rights, 10 December 1948, Art.
16(3); International Covenant on Civil and Political Rights, 16 December 1966, Art.
23(1).

4 Banda, Eekelaar, 835.
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sion to change residence.”® While every person has the right to seek and
enjoy asylum in other countries,”’ states retain the authority over mi-
gration matters.>? The European Convention does not confer an abso-
lute right to enter or reside for non-nationals. However, the ECtHR has
consistently affirmed that, within the framework of their international
obligations, states possess the sovereign power to regulate the entry
and residence of non-citizens on their territory.> Although the principle
is firmly rooted in international law, the Court has explained that such
discretion is not without limits.>* The Court grants contracting states
a wide margin of appreciation, often supporting stricter immigration
controls.>> While persons do not ordinarily possess an absolute right to
enter a foreign country, a family reunification may be recognized as a
limited exception to this principle.®® It is cumulative interpretation of
the ECHR and other international instruments®” that forms the basis of
the common European policy on migrants, which reinforces the obli-
gation of Council of Europe member states to ensure the issuance of
residence permits for the purpose of family reunification.

Across the European continent, there is no uniform or consistent
approach to the legal protection of same-sex couples and their fami-
lies.>® This perhaps comes as no surprise, given the longstanding chal-

50 See: Rossi.

> Universal Declaration of Human Rights, 10 December 1948, Art. 14.

%2 Abdulaziz, Cabales and Balkandali v. the United Kingdom, App. Nos. 214/80,
9473/81,9474/81, European Court of Human Rights, 28 May 1985, para. 67.

53 ML.A.v. Denmark, App. No.6697/18, European Court of Human Rights, 9 July 2021,
para. 131.

% Klaasen, 158.

% Elfving, 150.

% Farcy, 741.

57 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establish-
ing the European Community, 2007/C 306/01, signed at Lisbon, 13 December 2007,
Official Journal of the European Union C 306 (December 17, 2007), Art. 63a(2)(a).

8 Willems, 151; for example, as of June 2025, same-sex marriage is legalized in 22
states of CeO https://www.pewresearch.org/religion/fact-sheet/same-sex-marriage-
around-the-world/
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lenges associated with the recognition of their rights.>® The Strasbourg
Court has progressively interpreted de facto family ties and the right
to respect for family life as extending beyond the confines of marriage
and biological kinship.?® This reflects the Court’s view that the concept
of “family” underthe ECHRis an inclusive and evolving concept, ground-
ed not in formal interpretations provided by national legislatures, but
in the social and emotional realities of human relationships.®" While
the European Commission of Human Rights extended the concept of
“family life” to include relationship between unmarried heterosexual
couples®? — thus moving beyond a strictly traditional concept of mar-
riage® — same-sex relationships, for a significant period, remained con-
fined to the realm of private life.5* Consequently, differential treatment
between these two groups (based on sexual orientation) was deemed
permissible.®> A significant shift occurred in 2010 with the case of
Schalk and Kopf vs Austria®, in which the ECtHR, for the very first time,
expressly affirmed that two men in stable, de facto relationship may
also enjoy protection under the notion of the “family life” within the

59 Shahid, 399.

80 Marckx v. Belgium, App. No. 6833/74, European Court of Human Rights, 13 June
1979; Keegan v. Ireland, App. No. 16969/90, European Court of Human Rights, 26 May
1994; L. v. the Netherlands, App. No. 45582/99, European Court of Human Rights, 1
September 2004.

61 Fawcett, Shuilleabhain, Shah, 583.

52 Johnston and Others v. Ireland, App. No. 9697/82, European Court of Human
Rights, 18 December 1986, para. 56.

63 Keegan v. Ireland, App. No. 16969/90, European Court of Human Rights, 26 May
1994, para. 44; X, Y and Z v. the United Kingdom, App. No. 21830/93, European Court
of Human Rights, 22 April 1997, para. 36.

% Xand Y, App. No. 9369/81, European Commission of Human Rights, 3 May 1983;
W.J. & D.P. v. The United Kingdom, App. No. 12513/86, European Commission of Hu-
man Rights, 13 July 1987.

% S, v. The United Kingdom, App. No. 11716/85, European Commission of Human
Rights, 14 May 1986, paras. 3-7.

% Schalk and Kopf v. Austria, App. no. 30141/04, European Court of Human Rights,
24 June 2010.
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meaning of Article 8 of the ECHR.®” As the ECtHR concluded, drawing
a distinction between the cohabitation of two men in a committed re-
lationship and that of a heterosexual couple was increasingly artificial
and incompatible with the principle of equality.%® This evolution was
influenced partly by the introduction of civil and registered partner-
ships, as these alternative forms of marriage created a new dimension
in the concept of ‘family.’®® Due to the fact that the Strasbourg Court
has interpreted the notion of family as a factual, rather than exclusively
legal concept, it has linked it to the existence of close personal ties.”
As a result, it has found it necessary to establish that the absence of
the legal recognition does not automatically preclude the existence of
family life for purposes of the ECHR. By explicitly recognizing the right
to family life for same-sex couples, the Court has once again affirmed
that the European convention is a “living Instrument””! that must be
interpreted in accordance with existing social realities.”? This conceptu-
al transformation is of great importance for the development of legal
pluralism in the European context, as it significantly redefines the nor-
mative boundaries of the notion of family.

Although the member states to the ECHR have frequently argued
that the term “respect” in Article 8 implies solely a negative obliga-
tion, namely a duty to refrain from arbitrary interference, the Court
has unequivocally clarified that the convention gives rise to positive
obligations, requiring states to adopt measures that ensure the effec-
tive realization and protection of conventional rights.”® This was fur-

57 |bidem, para. 94.

¢ Bamforth, 133.

8 Scherpe, 83.

70 K.and T. v. Finland, App. No. 25702/94, European Court of Human Rights, 12 July
2001, para. 150.

' Tyrerv. The United Kingdom, App. No. 5856/72, European Court of Human Rights,
25 April 1978, para. 31.

72 Schalk and Kopf v. Austria, App. No. 30141/04, European Court of Human Rights,
24 June 2010, para. 57.

3 Milios, 412.
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ther developed in the case of Vallianatos and Otherv. Greece,’* where
the ECtHR examined legislation establishing civil unions exclusively for
heterosexual couples. The European Court emphasized that formally
recognizing alternative forms of partnership possesses intrinsic impor-
tance for same-sex couples, transcending purely legal ramifications.”
Furthermore, in addressing the right to family life, it was concluded
that the absence of de facto cohabitation, when attributed to profes-
sional or social circumstances, does not in itself negate the existence
of a family life warranting protection under the ECHR.”® This sort of
reasoning culminated in the conclusion that restricting access to such
legal frameworks exclusively to opposite sex couples lacked objective
and reasonable justification, thereby constituting a violation of Article
8 and Article 14 of the ECHR.”” In 2015, the ECtHR highlighted the im-
portance of legal recognition of homosexual relationships, affirming
that such recognition contributes to reinforcing their sense of legit-
imacy and social inclusion.”® Therefore, the ECHR took an additional
step in its reasoning and concluded that Italy was under a positive obli-
gation to ensure both legal recognition and protection of same-sex re-
lationships. It observed that, within the Italian legal framework, these
couples were unable to establish a legally protected union with mean-
ingful recognition at the national level, thereby failing short of the re-
quirements inherent in the light to respect for family life under Article
8 of the ECHR.” Subsequently, the Court extended its interpretation
of "family life” to encompass same-sex couples in transnational con-
text. In a case involving a Bosnian national who was denied residence

74 Vallianatos and Others v. Greece, App. nos. 29381/09 and 32684/09, European
Court of Human Rights, 7 November 2013.

7> |bidem, para. 84.
76 |bidem, para. 73.
77" Schuster, 108.

78 Oliari and Others v. Italy, App. Nos. 18766/11 and 36030/11, European Court of
Human Rights, 21 July 2015, para. 174.

7% Ibidem, para. 169.
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in Croatia, where she sought to live with her female partner, it was
concluded that stable, de facto same-sex relationships fall within the
scope of family life in the same manner as different-sex partnerships
in comparable circumstances.®’ The case of Paji¢v. Croatia holds partic-
ular significance in the context of transnational legal regulation, as it
highlights the fundamental tension between the traditional concept
of national sovereignty and the universal standards of human rights.
In this case, the Court effectively established mechanism for the hori-
zontal harmonization of domestic legal systems — one that transcends
the conventional limits of state jurisdiction. This judgment represents
an important precedent for the functional compatibility of legal sys-
tems among CoE members', contributing to the development of the
principle of the extraterritorial application of rights®' and facilitating
the effective realization of the right and freedom of movement. The
Court took a further step in the Teddeucci case,®? departing from its
approach in Manenc® and Mata Estevez;®* it concluded that same-sex
de facto partners who lack access to marriage are not in a comparable
situation to heterosexual de facto partners, who have the legal pos-
sibility to marry. Despite the significant difference, Italian law treated

80 Pajic¢ v. Croatia, App. No. 68453/13, European Court of Human Rights, 23 February
2016, para. 72.

8 |bidem, para. 79.

82 Taddeucci and McCall v. Italy, App. No. 51362/09, European Court of Human
Rights, 30 June 2016.

8 The court found no violation of article 14 when France denied a s survivor's pen-
sion to a homosexual man in a civil partnership (PACS). According to court’s reason-
ing, PACS was legally distinct from marriage and that the applicant’s situation was not
comparable to that of a surviving spouse. It emphasized that the absence of same-sex
marriage in France did not justify equal treatment in this context. Manenc v. France,
App. No. 66686/09, European Court of Human Rights, 21 September 2010.

8 According to the court, the respondent state did not violate the ECHR by refusing
to grant a survivor's pension to a homosexual man whose de facto partner dad died
because benefit in question was limited to married partners. the fact that Same-sex
partners did not have access to marriage at the time was not given adequate atten-
tion. Mata Estevez v. Spain, App. No. 56501/00, European Court of Human Rights, 10
May 2001.
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both groups identically by denying family reunification to all de facto
partners. According to the Court, this approach is incompatible with
the ECHR unless the respondent state provides particularly convinc-
ing and weighty justification. Since no such justification was present
in this case, the state’s discretion to protect traditional family did not
satisfy this high threshold.?> Later in 2017, the European Court adopt-
ed a compromise approach, holding that the complete denial of legal
recognition of same-sex marriages lawfully conducted abroad violat-
ed the Convention, as marital status forms a crucial part of personal
identity and psychological integrity.2® Although states are afforded a
margin of discretion to regulate marriage as strictly conjugal union,®’
particularly in the absence of consensus among European states,®
the ECHR held that the respondent state was nonetheless required to
provide some form of legal recognition, such as civil unions since fail-
ure to do so created an unjustified legal vacuum that disregarded the
applicant’s social reality.®® While in Oliari and Othersv. Italy, the Court
explicitly imposed obligation on Italy to provide legal recognition for
same sex partners, this obligation was initially directed to the national
context, and it was not until Fedetova and Others v. Russia®® that this
duty extended to all States Parties to the ECHR.°' However, unlike Oliari
case, the Court failed to establish that only comprehensive recognition
would align with the ECHR.°? The European Court has repeatedly af-

8 Taddeucci and McCall v. Italy, App. No. 51362/09, European Court of Human
Rights, June 30, 2016, paras. 92-93.

8 Orlandi and Others v. Italy, App. Nos. 26431/12, 26742/12, 44057/12, and
60088/12, European Court of Human Rights, 14 December 2017, para. 144.

8 Ibidem, para. 192.

8  |bidem, para. 205.

8 |bidem, para. 209.

% Fedetova and Others v. Russia, App. nos. 40792/10,30538/14, and 43439/14, Euro-
pean Court of Human Rights, 17 January 2023, para. 166.

91 Gill-Pedro, “No New Rights in Fedetova,” Verfassungsblog, 2023 https://ver-
fassungsblog.de/no-new-rights-in-fedotova/

92 Palazzo, 222.
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firmed that differential treatment based on sexual orientation requires
particularly weighty justification.’® For this reason, the protection of
the traditional family structure, though recognized as a legitimate aim,
has been characterized as an abstract aim.** In other words, the pres-
ervation of traditional family does not, in itself, justify the exclusion of
same-sex couples from legal recognition. In Fedetova, the ECtHR re-
jected Russia’s reliance on protection of traditional family structure®
and public interest as a justification for its refusal to legally recognize
family life of same-sex partners.®® This judgment establishes valuable
precedent that can be invoked by these couples in jurisdictions lacking
legal protection as already evident®” in other cases against Romania®®
and Ukraine.”®

Unlike the ECtHR, which extends family reunification rights to
same-sex de facto couples, the European law provides protection ex-
clusively to married or registered same-sex partners.’® An individual
may obtain a residence permit if they are married to, orin another form
of registered partnership with a citizen of member state.''According
to the Court of Justice of the European Union, the term “spouse” under
directive 2004/38 is gender-neutral and thus includes same-sex part-

9 Karner v. Austria, App. no. 40016/98, European Court of Human Rights, 24 July
2003, para. 37.

% |bidem, paras. 40-41.

%  Fedetova and Others v. Russia, App. nos. 40792/10,30538/14, and 43439/14, Euro-
pean Court of Human Rights, 17 January 2023, para. 213.

% Hodson, 77.

7 Palazzo, 228.

%  Buhuceanu and Others v. Romania, App. Nos. 20081/19 and 20 others, European
Court of Human Rights, 23 May 2023.

9% Maymulakhin and Markiv v. Ukraine, App. No. 75135/14, European Court of Hu-
man Rights, 1 June 2023.

100 \Willems, 164.; Mukai, 770.

191 Directive 2004/38/EC of the European Parliament and of the Council of 29 April
2004 on the right of citizens of the Union and their family members to move and reside
freely within the territory of the Member States, Official Journal of the European Union
L 158 (April 30, 2004): 77, Art. 7(4).
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ners.'2 Moreover, domestic authorities of the member states are not
allowed to deny a residence permit to a third-country national solely
on the basis of national law.'* The careful analysis of the case demon-
strates that the Court confined itself strictly to the issues of residence
rights, deliberately avoiding consideration of other important aspects
of the marriage institution, including child-rearing, inheritance, prop-
erty and taxation matters.'* The Coman judgment affirmed that the
competence related to family and marriage issues rests with the mem-
ber states;'*> however, it required the recognition of rainbow marriag-
es for the limited purpose of granting residence rights to third country
spouses.’® While the ruling does not impose broader obligations, it
may, however, lead to gradual expansion of rights.'” With this decision,
the CJEU attempted to struck the balance between the autonomy of
member states to regulate family-related issues and the fundamental
right of EU citizens to effectively exercise free movement, thereby sig-
nificantly advancing EU law in the context of residence permits grant-
ed for the purpose of family reunification. This form of self-restraint re-
flects a kind of institutional caution aimed at avoiding political tension
within member states on sensitive issues and at ensuring consistent
development of legal integration within the EU.

Refusal to grant residence permit for the purposes of family re-
unification to same-sex partners on the basis that the state does not
recognize marriage equality results in unequal treatment of these
couples based on sexual orientation, which is a protected ground
against discrimination under both the ECHR'® and the Constitution

192 Coman and Others, Case C-673/16, Court of Justice of the European Union, 5 June
2018, para. 35.

193 |bidem, para. 58.

194 Qkropiridze, 140.

195 Kochenov, Belavusau, 556.

1% Tryfonidou, 105.

197 Willems, 164-65.

198 Salgueiro da Silva Mouta v. Portugal, App. No. 33290/96, European Court of Hu-
man Rights, 21 December 1999, para. 36; E. B. v. France, App. No. 43546/02, European

141



of Georgia,'® as well as, Georgia’s Law on Elimination of all Forms of
Discrimination."® In order to make differential treatment on a protect-
ed ground a legitimate restriction, it requires an objective and reason-
able justification.’ The absolute prohibition established by Georgian
law'"? cannot be deemed legitimate, as it disproportionately restricts
the right to family life of same-sex couples while granting the possibil-
ity to obtain a residence permit for family reunification exclusively to

different-sex couples. Such a restriction constitutes discrimination."3

IV. Conclusion

The legal recognition of same-sex partners’ family relationships in
the context of residence permit issuance is not merely a technical or
administrative matter, but a fundamental legal issue that engages the
realization of human rights, the principle of non-discrimination, and
the transnational compatibility of legal systems.

The main challenge in confirming a familiar relationship for same-
sex couples lies in the legal non-recognition of documents proving
marriage or civil partnership registration abroad. The 2024 Law “On

Court of Human Rights, 22 January 2008, para. 93; X and Others v. Austria, App. No.
19010/07, European Court of Human Rights, 19 February 2013, para. 99.

199 Decision N1/13/878 of the Constitutional Court of Georgia, 13 July 2017, 1I-15.

0 Law N2391-1IL of Georgia “On the Elimination of All Forms of Discrimination”, 2
May 2014, Art. 1.

" Decision N1/1/493 of the Constitutional Court of Georgia, 27 December 2010, 11-2;
Vallianatos and Others v. Greece, App. Nos. 29381/09 and 32684/09, European Court
of Human Rights, 7 November 2013, para. 76; Molla Sali v. Greece, App. No. 20452/14,
, European Court of Human Rights, 19 December 2018, para. 135; Fabian v. Hungary,
App. No. 78117/13, European Court of Human Rights, 5 September 2017, para. 113;
Abdulaziz, Cabales and Balkandali v. the United Kingdom, App. Nos. 214/80, 9473/81,
9474/81, European Court of Human Rights, 28 May 1985, para. 72.

12 Law N4437-XVI9b-X33 of Georgia “On Family Values and Protection of Minors”, 17
September 2024, Art. 4(1)(2).

"3 Pajic v. Croatia, App. No. 68453/13, European Court of Human Rights, 23 February
2016, para. 86.
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Family Values and Protection of Minors” has created a significant legal
obstacle, excluding the possibility of legalizing foreign-registered mar-
riages or other alternative forms of union in Georgia.

In the exercise of discretionary powers by administrative author-
ities, there is a tendency to prioritize formal criteria over substantive
considerations, which often fails to ensure the effective realization of
the right to family reunification. When exercising judicial review, courts
generally refrain from interfering with the discretionary powers of ad-
ministrative body, which can decrease the effectiveness of legal protec-
tion. As a result, rather than remanding the case to the administrative
authority, the Court should address the contested issue itself, relying
on the standards established by the ECtHR.

The development of ECtHR’s jurisprudence demonstrates that
same-sex partners are entitled to the right to family life under Article 8
of the ECHR. The evolving interpretation of the concept of “family life”
by the Strasbourg Court represents an essential aspect of the develop-
ment of legal pluralism. The European Court’s case-law establishes a
positive obligation on States to ensure some form of legal recognition
of same-sex couples’ relationship.

Refusal to issue a residence permit to same-sex couples constitute
discrimination on the grounds of sexual orientation, which is incom-
patible with both the ECHR and the Constitution of Georgia. The juris-
prudence of CJEU establishes that member states are obliged to recog-
nize the right to residence for same-sex couples, regardless of whether
their national legislation recognizes such marriages or alternative type
of registered partnerships.

The current legislation of Georgia, especially after the legislative
amendments of 2024, fundamentally contradicts the standards es-
tablished by the European Court of Human Rights. This contradiction
becomes particularly pronounced in the context of residence permit
issuance, where same-sex couples are systematically subject to unequal
treatment.
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Addressing thisissue requires a comprehensive legal reform aimed

at harmonizing domestic legislation with international standards, es-

pecially, the abolition of the ban on recognizing foreign-registered

marriages and civil partnerships for the purposes of granting residence

permits in the context of family reunification. It is important to refine

the criteria for exercising discretionary powers of administrative bod-

ies to ensure legal recognition of de facto family ties beyond formal

documentation. Georgia’s international obligations require this issue

to be addressed within the framework of a human rights-based ap-

proach, which ensures the right of all persons to respect for family life

regardless of their sexual orientation.
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RESIDENCE PERMIT, JUDICIAL DISCRETION
AND THE GEORGIAN CASE LAW

Dimitry Gegenava

Salome Tsiklauri

[. Introduction

Citizenship represents a special relationship with the state,” which
not only carries symbolic significance but also serves as an important
legal foundation for individuals to enjoy rights and obligations of a
particular nature. Parallel to citizenship exists the institution of resi-
dence, which is no less significant in terms of state relations and close
connections, and often does not fall short of citizenship in substantive
terms.? According to the interpretation of the Constitutional Court of
Georgia, foreign nationals residing in Georgia, like citizens, are actively
engaged in civic, socio-economic, and cultural processes, making im-
portant contributions to state development.? In light of this, residence
permits, which may serve as the foundation for non-standard and po-
tentially long-term relationships between foreigners and Georgia, ne-
cessitate special regulation.

The Georgian legislation establishes both substantive and proce-
dural norms regarding residence permits. However, a particular ethos
pervades all of this: granting residence permits to individuals consti-
tutes a special discretionary power of the state and its administrative
bodies. Administrative discretion often entails risks of arbitrariness and
violations of fundamental rights, making it essential to minimize these

' Heater, 1.
2 Decision Ne2/3/540 of the Constitutional Court of Georgia, 12 September 2014, II-6.
3 Decision Ne3/1/512 of the Constitutional Court of Georgia, 26 June 2012, 11-94,95.
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risks,* which is frequently achieved through judicial control. The pur-
pose of judicial control over administrative discretion is not to interfere
with executive activities, but rather to assess the rationality of those®
and determine compliance with minimal requirements of fairness.®

In administrative disputes, cases frequently arise where courts
maintain a uniform approach to specific types of cases, and unless other
circumstances emerge, decisions yield the same outcome regardless of
the judge hearing the case. This type of decision-making characterizes
disputes related to obtaining residence permits.” Judicial discretion as-
sumes particular importance in administrative proceedings concerning
residence permits. Due to the specificity of dispute resolution — stem-
ming from classified information and restricted access to such infor-
mation — the court’s initiative plays a pivotal role. In such cases, courts
must not only maintain a reasonable balance between controlling the
legality of administrative bodies’ activities,® but also consider publicin-
terest, state immigration poligy, national security, and similar factors.

This paper aims to identify legal problems related to judicial dis-
cretion in requesting and examining state security conclusions and
relevant evidence through critical analysis of Georgian administrative
proceedings practice concerning residence permits, and to develop
systematic recommendations for fair decision-making. The article ex-
amines Georgian regulation regarding residence permit issuance at
the level of principles and general procedures to create a clear under-
standing of the discretion of administrative bodies and the problems
that arise when exercising it.

4 Rosenbloom, O’Leary, Chanin, 34.

5  De Falco, 171.

6 Rosenbloom, O'Leary, Chanin, 62.

7 Decision N3/3624-21 of the Thilisi City Court, 17 November 2021; Decision
N3/4332-22 of the Thilisi City Court, 16 December 2022; Decision N3/8884-22 of the
Thilisi City Court, 4 April 2023; Decision N3/7615-22 of the Tbilisi City Court, 28 Decem-
ber 2022; Decision N3/7011-22 of the Thilisi City Court, 14 December 2022.

8 Alder, 386.
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The research is primarily based on the practice of the Georgian
common courts, predominantly first-instance court decisions, since
trends in proceedings related to residence disputes are mainly formed
at the city/district court level. The analysis also encompasses appellate
and Supreme Court practices that are in some way connected to resolv-
ing administrative cases related to residence permits.

Il. Residence Permit, State Security
and Human Rights

Matters related to residence permits in Georgia are regulated at
the legislative level by the Law of Georgia “On the Legal Status of Aliens
and Stateless Persons,” specifically Chapter Four. This law serves as the
principal legal framework, under which various subordinate normative
acts have been issued. However, those acts are of a procedural, supple-
mentary nature. The law defines the types of residence permits, the
categories of individuals eligible to apply, the grounds and procedures
for issuing permits by the Legal Entity of Public Law — Public Service
Development Agency, as well as the grounds and procedures for the
refusal of a permit, among other aspects.

One of the grounds for refusing a residence permit to a foreign
national is the applicant’s engagement in activities that pose a threat
to national security or public order.® In such cases, the assessment is
conducted by the Counterintelligence Department of the State Secu-
rity Service of Georgia. This department has exclusive responsibility to
evaluate potential threats stemming from the individual’s activities
and communicates only the final conclusion to the Agengy, which sub-
sequently makes a decision based on that conclusion.®

The European Court of Human Rights recognizes that regulating
the entry into and residence within a state, as well as the terms for

° Law N2045-1Ib of Georgia on the Legal Status of Aliens and Stateless Persons, 5
March 2014, Art. 18(1)(,.8").
1 Lomidze, 18-19.
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departure, falls within the exclusive power of particular states. How-
ever, it must be exercised in accordance with the principles of respect
for and protection of fundamental human rights." There must be an
effective legal mechanism through which individuals can defend their
rights by balancing public and private interests.'? This is particularly
crucial in the realm of national security, where the executive enjoys
broad discretion’ — leaving this discretion unchecked could be espe-
cially dangerous.

Given the confidential nature of activities carried out by national
security agencies, there is a significant risk that, under the pretext of
protecting national interests, the actions of these agencies may under-
mine democratic principles and infringe upon human rights.'* There-
fore, the existence of an independent, impartial, and effective mecha-
nism of judicial control is essential.’ It is the judiciary that must assess,
on one hand, the reasonableness and proportionality of the adminis-
trative authority’s decision,’® and on the other, the scope and boundar-
ies of the discretion exercised."”

" Al-Nashif v. Bulgaria, no. 50963/99, European Court of Human Rights, 20 June
2002, para. 114; Liu v. Russia, no. 42086/05, European Court of Human Rights, 12 June
2007, para. 49; Nunez v. Norway, no. 55597/09, European Court of Human Rights, 28
June 2011, para. 66; Berrehab v. the Netherlands, no. 10730/84, European Court of Hu-
man Rights, 21 June 1988, para. 28; Jeunesse v. the Netherlands, no. 12738/10, Euro-
pean Court of Human Rights, 3 October 2014, para. 100; De Souza Ribeiro v. France, no.
22689/07, European Court of Human Rights, 13 December 2012, para. 77; Boughane-
mi v. France, no. 22070/93, European Court of Human Rights, 24 April 1996, para.
41; Popov v. France, nos. 39472/07 and 39474/07, European Court of Human Rights,
19 January 2012, para. 137.

2 Lomidze, 11.

13 Lju v. Russia, no. 42086/05, European Court of Human Rights, 12 June 2007, para. 57.
4 Rotaru v. Romania, no. 28341/95, European Court of Human Rights, 4 May 2000,
paras. 55, 59.

> Al-Nashif v. Bulgaria, No. 50963/99, European Court of Human Rights, 20 June
2002, paras. 123-124; Chahal v. United Kingdom, No. 22414/93, European Court of
Human Rights, 15 November 1996, paras. 127, 145

6 Leyland, Anthony, 317.

7 Endicott, 235.
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The confidential nature of the Security Agency’s assessment un-
der Georgian legislation does not automatically imply a violation of
human rights.”® What matters is that the individual must have the op-
portunity to challenge the administrative decision, question the exec-
utive's determination claiming that their activities are incompatible
with state security, and request the competent court to examine the
classified documents.™

The core issue in Georgia is whether the judiciary — specifically,
the common courts — can ensure the objective, impartial, and effective
adjudication of disputes related to residence permits. Furthermore, it
is crucial to assess how rigorously and comprehensively the judiciary
fulfills this function in practice, by adhering to the principles of pro-
portionality between public and private interests and the inquisitori-
al nature of administrative proceedings. This is especially relevant in a
context where public trust in the Georgian judiciary is extremely low
and where numerous systemic challenges persist.?°

[Il. Administrative Proceedings:
Between Motion and Self-Initiative

1. Requesting Secret Information by the Court

In disputes concerning residence permit, courts examine evidence
containing classified information, which influences only the judge’s in-
ternal conviction and is not reflected in the decision as evidence. For
instance, when the administrative organ refuses to issue a residence
permit to a foreign national, citing classified information provided by
the State Security Service as grounds in the disputed act, the court -

'8 Daliav. France, No. 154/1996/773/974, European Court of Human Rights, 2 Febru-
ary 2010.

9 Al-Nashif v. Bulgaria, No.50963/99, European Court of Human Rights, 20 June
2002, paras. 132, 137.

20 See: European Commission, Georgia 2023 Report, SWD(2023) 697, 8 November
2023, 21-42.
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either upon a party’s motion or on its own initiative — requests this in-
formation and examines it during the evidence review stage in closed
session without the parties’ presence.?’ Moreover, the decision indi-
cates that the court examined the aforementioned evidence; however,
since the information constitutes a state secret, it is not directly reflect-
ed in the judicial act.?? What type of information was received, exam-
ined, and how it was assessed by the judge cannot be determined. The
examination and evaluation of such evidence depends solely on the
judicial discretion, and its presumptive assessment can only be made
based on the final outcome.

Court practice also presents divergent cases. In an administrative
dispute, a citizen of the Islamic Republic of Iran sought residence in
Georgia for family reunification purposes. During the evidence exam-
ination stage, the court established that the applicant’s child had been
granted a study residence permit in Georgia, while the applicant was
denied a residence permit for family reunification based on a conclu-
sion issued by the State Security Service. The court evaluated the clas-
sified information requested from the Service and ultimately partial-
ly satisfied the claim on grounds that the respondent administrative
body had not fully examined and evaluated the evidence. In the court’s
view, the applicant met the criteria for residence in Georgia for fam-
ily reunification purposes. Therefore, the respondent was ordered to
re-request classified information from the State Security Service, assess
the fact that the applicant’s child had been granted a study residence
permit in Georgia, and issue a new act based on this assessment.?

The court had the authority to completely annul the disputed act
and satisfy the claim; however, in this case, the judge considered this
to be within the administrative discretion and partially satisfied the
claim — annulling the disputed act and ordering to issue a new act. In

21 Administrative Procedural Code of Georgia, 23 July 1999, Art 20'(1).
22 Decision N3/6427-21 of the Thilisi City Court, 17 December 2021.
2 Decision N3/9754-23 of the Thilisi City Court, 2 May 2024.
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such cases, the administrative body exercises discretion, which is a fun-
damental issue, since executive agencies possess exclusive authority in
such matters, which also implies discretion in its exercise.?* Ultimately,
courts cannot interfere with this, as doing so would violate the princi-
ple of separation of powers and unjustifiably restrict executive power,
over which the court exercises control rather than replacement.?> By
the court’s decision, the administrative body is obligated to restart evi-
dence examination; however, it retains the alternative to either decide
the residence issue in favor of the foreign national or again reach a
negative decision. Due to such examples, foreign nationals are often
compelled to appeal to the court again with the same request follow-
ing administrative refusal.?®

Between 2017 and 2022, judicial practice in residence permit dis-
putes generated a significant problem. Foreign nationals who were
refused residence permits by the Agency and appealed these acts to
court would request corresponding certificates that courts could issue
immediately, within a maximum of three days. The court document
contained the applicant’s personal data, dispute parties, and infor-
mation about the court hearing date. Based on this certificate, which
foreign nationals submitted to the Public Service Hall, their legal stay
in Georgia would be extended.?” Subsequently, applicants would with-
draw their cases without requiring the respondent’s consent and re-
tained the right to re-appeal to court. After the person’s legal stay pe-
riod in Georgia expired, they would again approach the administrative
body and, in case of refusal, appeal to court following the same princi-
ple, with cases ultimately remaining unexamined.

A portion of judges concluded that this constituted abuse of
rights by individuals, leading to the scheduling of main hearings and

2 See: Cane, 155.
% Gegenava, 643.
% Decision N3/6056-23 of the Thilisi City Court, 29 September 2023.

27 Law N2045-11b of Georgia on the Legal Status of Aliens and Stateless Persons, 5
March 2014, Art. 48(1)(,.8").
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evidence requests at the admissibility stage itself. In such cases, when
applicants requested to leave cases unexamined, the respondent’s
consent became necessary. If the court hearing was scheduled within
a short timeframe, the judge would consider this motion during the
session; otherwise, they would address the respondent in writing, re-
questing notification of agreement or disagreement with satisfying
the applicant’s motion regarding leaving the case unexamined. In case
of the respondent’s refusal, since a main hearing had been scheduled,
the case would be examined on its merits.

On the one hand, courts initially avoided individuals’ bad faith ap-
proaches, but on the other hand, they restricted individuals’ procedural
rights. Scheduling main hearings after the admissibility stage cannot be
considered appropriate. Eventually, the administrative body changed
its practice: filing a claim in court and submitting court documents
(certificates) to the Agency of Public Service Hall no longer constitutes
legal grounds for extending a person’s legal stay in Georgia. Following
this change, the problem was resolved and litigation procedures re-
turned to their normal format, as confirmed by current practice.

2. Access to Classified Conclusions Related
to Residence Permits

A court does not render a decision on the issuance of a residence
permit until it has requested and examined evidence concerning the
inadvisability of granting such a permit. In these cases, the judge en-
sures both the appropriateness of applying the inquisitorial principle?®
and the reliance on evidence that forms the basis of the administrative
authority’s refusal. Where the evidence presented clearly establishes a
specific circumstance, the court follows well-established judicial prac-
tice. For example, if a foreign national is denied a residence permit in
Georgia on the grounds of national security, and this justification is

% See: Gegenava, 636.
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substantiated by the evidence obtained by the court,? the court will
unequivocally reject the claim.

Once the classified evidence is reviewed, courts typically do not
consider it necessary to obtain further evidence and rely exclusively on
what is already on record. In practice, the principal - and often the only
— piece of evidence independently obtained by the court is the classi-
fied opinion issued by the State Security Service.3' This pattern also ap-
plies to disputes concerning residence permits based on employment3?
or permanent residence.?

There are, however, exceptional cases in practice where, after
evaluating evidence obtained ex officio, the court concludes that the
claimant’s application should be granted. In one administrative dis-
pute, the court fully upheld the claim of a foreign national seeking a
study-based residence permit. The evidence presented indicated that
the claimant had previously been granted a residence permit for em-
ployment purposes. However, upon the expiration of that permit, the
Agency denied its extension on the basis of a classified opinion from
the State Security Service — though it did issue a study-based residence
permit valid for one year. Despite the fact that the claimant was a stu-
dent at a Georgian higher educational institution, the Agency again
denied the extension of the study-based residence permit, citing the
same classified opinion. In response, the court requested the relevant
information from the State Security Service and reviewed it during a
closed session. Although the content of this classified material was not
disclosed in the judgment, the court nevertheless concluded that there
were no legitimate grounds to deny the individual a study-based resi-

2% Ruling N3/5001-21 of the Thilisi City Court, 27 October 2021.
30 Decision N3/5001-21 of the Thilisi City Court, 27 October 2021.

31 Ruling N3/8454-23 of the Thilisi City Court, 28 November 2023; Ruling N3/7702-
23 of the Thilisi City Court, 16 October 2023.

32 Decision N3/8810-23 of the Thilisi City Court, 20 March 2024.

3 Decision N3/6256-21 of the Thilisi City Court, 3 February 2022; Decision N3/6511-
23 of the Thilisi City Court, 7 December 2023.
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dence permit. As a result, the court fully granted the claim — annulling
the administrative act issued by the Agency and ordering the issuance
of a new act granting the claimant the requested residence permit.3
This decision was subsequently upheld by the Thbilisi Court of Appeals.®

3. Evaluation of Evidence

In assessing the necessity of evidence, the judge’s inner convic-
tion is essential. This characteristic distinguishes administrative pro-
ceedings from other types of legal procedures. In administrative litiga-
tion, the court is entitled to substantiate its reasoning by referencing
evidence, including the one it may obtain on its own initiative.3® The
judge’s inner conviction is a matter of subjective assessment — it may
be viewed as a belief, opinion, or internal interpretation of the value
of the evidence.?” However, it is important to note that this inner con-
viction must be grounded in evidence, not merely in subjective impres-
sions or emotional considerations; it must be supported by objective
reasoning.®

There are cases where the respondent administrative authority
adheres correctly to the evidentiary standards during administrative
proceedings, yet the claimant presents new evidence at the court hear-
ing — evidence that was not previously available. Such circumstances
may constitute grounds for annulling the disputed administrative de-
cision. In these cases, courts generally grant the claim in part.

For example, in an administrative dispute, a foreign national
sought a permanent residence permit. During the court hearing, the
claimant submitted evidence of being in a registered marriage with a
Georgian citizen and of having had a high income in Georgia over the

34 Decision N3/8061-23 of the Thilisi City Court, 24 April 2024.
35 Ruling N30/1966-24 of the Thilisi City Court, 24 March 2025.
% See: Gegenava, 641-643.

37 Nadareishvili, Lomsadze, 118-121.

3% Kaufman, 495-516.
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past year. Despite a negative opinion from the State Security Service,
the court found that the respondent should have re-evaluated this
new evidence and thus partially upheld the claim. The court annulled
the contested individual administrative-legal act without deciding on
the merits of the permit itself and instructed the Agency to reexamine
the newly presented, materially significant facts and issue a new act
accordingly.®®

In another administrative case concerning a short-term residence
permit, the court established that the claimant owned residential prop-
erty in Georgia and had no criminal record. It rejected the conclusion of
the State Security Service, which had deemed the issuance of a permit
inadvisable. The court partially upheld the claim, reasoning that the de-
nial lacked sufficient justification and did not enable a comprehensive
evaluation of the matter — particularly when the claimant met all le-
gal requirements for a short-term residence permit, including property
ownership and a clean criminal record. Considering both the classified
opinion from the Counterintelligence Department and the established
factual circumstances, as well as the proportionality of public and pri-
vate interests, the court held that the Agency should have further con-
sulted the State Security Service. The Agency was instructed to issue
a new administrative-legal act after synthesizing the newly obtained
information and the established facts.*°

Judicial practice reveals that residence permit disputes are typical-
ly adjudicated in a simplified manner, with the outcome largely depen-
dent on the judge’s perspective. In the area of evidentiary assessment,
the court s, in practice, constrained — especially in articulating the ratio-
nale when classified information is involved, which is understandable.
If a claim is fully granted, it typically indicates that the judge rejected
the conclusion of the State Security Service. If granted in part, it usual-

39 Decision N3/3923-23 of the Thilisi City Court, 15 December 2023.
40 Decision N3/7382-21 of the Thilisi City Court, 24 March 2022.
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ly reflects disagreement with the administrative authority’s decision.
However, this distinction cannot be definitively asserted, since the ju-
dicial reasoning and the specific information on which the decision is
based are often absent from the written judgment.

IV. Residence Permit and Judicial Review
of First Instance Court Reasoning

1. Court of Appeals and Administrative Discretion

The only formal mechanism for reviewing the reasoning of a first
instance court in residence permit cases is the right to appeal to a high-
er court. The appellate court evaluates the lower court’s decision both
on factual and legal grounds.*! It also examines classified evidence in
the same manner, explicitly stating in its decision that the materials
were reviewed, while the content itself remains undisclosed in the
judgment due to its confidential nature.*

The appellate court independently requests relevant informa-
tion from the State Security Service. Since this content is not included
in the decision of the lower court, access to the full evidentiary record
is necessary to ensure appropriate oversight and the fair resolution
of the dispute. In practice, appellate courts typically adopt the rea-
soning of the first instance court without modification. This dual-level
scrutiny of the evidence effectively raises the evidentiary review stan-
dard. Moreover, while classified information is reviewed at the first
instance by a single judge, in the Thilisi Court of Appeals, the review
is conducted by a panel of three judges - indicating that decisions
are not based solely on the subjective conviction or evaluation of one
judge.”® Therefore, in cases where the claim is rejected, the right to
appeal becomes substantively significant.

41 Civil Procedural Code of Georgia, 14 November 1997, Art. 377(1).
42 Ruling N30/374-22 of the Thilisi Court of Appeals, 29 March 2022.
4 Ruling N30/3715-24 of the Thilisi Court of Appeals, 30 December 2024.



There are noteworthy exceptions in which the appellate court
does not agree with the first instance ruling. In one administrative
case, a foreign national sought a short-term residence permit. The first
instance court evaluated the evidence, including the classified opinion
from the State Security Service, and fully upheld the claim.** The Pub-
lic Service Development Agency appealed. The Administrative Cham-
ber of the Tbilisi Court of Appeals granted the appeal, annulled the
decision of the lower court, and issued a new judgment rejecting the
claimant’s request.*> The appellate court noted that, based on the clas-
sified information it reviewed, the challenged administrative act was
lawful. The court found that the content of the classified material fully
substantiated the appellant’s argument regarding the inadequacy of
the first instance court’s reasoning. However, due to the confidential
nature of the documents, their contents could not be disclosed in the
judgment.*®

In another administrative dispute, a foreign national challenged
the denial of a permanent residence permit. Despite the negative opin-
ion issued by the State Security Service, the first instance court upheld
the claim.#” However, on appeal by the Agency, the Administrative
Chamber of the Thilisi Court of Appeals agreed with the appellant,
finding that the administrative procedure had complied with legal re-
quirements and that the process of issuing the administrative act had
not violated applicable rules. As a result, the appellate court annulled
the lower court’s decision and issued a new judgment denying the
claim.*® This decision was further appealed to the Supreme Court of
Georgia, but the cassation ruling has not yet been delivered.

When appellate and first instance courts reach divergent conclu-
sions, the process of evaluating the case becomes more complex, as the

4 Decision N3/2967-22 of the Thilisi City Court, 12 July 2022.

4 Decision N30/453-22 of the Thilisi Court of Appeals, 16 January 2024.
4 Ibidem.

47 Decision N6/5963-22 of the Thilisi City Court, 2 December 2022.

4 Decision N30/740-23 of the Tbilisi Court of Appeals, 7 November 2023.
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same set of evidence may lead to different outcomes. In such cases, the
claimant is entirely dependent on the professional judgment, integrity,
and fairness of the judges involved.

There are also cases where the denial of a residence permit is not
based on a classified opinion issued by the State Security Service.*® In
such situations, appellate review tends to be more transparent and
logically structured, since the higher court’s reasoning is based on le-
gal analysis, deductive reasoning, and standard methods of legal in-
terpretation.

2. The Supreme Court of Georgia and Disputes
Related to Residence Permits

The right to appeal enables both parties in legal proceedings to
present their arguments before a higher court. As judicial practice
shows, there are numerous instances where the appellate court over-
turns the decision of the city/disctrict court and issues a new ruling.
Given that the Thilisi City Court and the Court of Appeals may occa-
sionally hold divergent views, an additional mechanism is available for
reviewing the decisions or rulings issued by the appellate court. The
dissatisfied party has the right to lodge a cassation appeal with the
Supreme Court of Georgia, which conducts a substantive review of
the case, including the assessment of conclusions issued by the State
Security Service regarding the inadvisability of granting residence to
a foreign national.

Several important considerations must be taken into account in
the cassation review of residence permit disputes:

1. Jurisdiction and Mandate of the Supreme Court of Georgia -

In reviewing appellate decisions, the Supreme Court is limited
to legal issues; its scrutiny is of a purely legal nature. If there
are doubts concerning the improper evaluation of facts or ev-

49 See: Decision N3d/1011-22 of the Thilisi Court of Appeals, 12 July 2022.
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idences, the Supreme Court’s mandate is confined to remand-
ing the case back to the appellate court for reconsideration.

2. Prevailing Practice of Finalizing Such Cases at the Appellate
Stage - Asignificant number of cassation appeals are deemed
inadmissible or are not pursued further by the parties.

3. Lack of Consistent and Uniform Jurisprudence — Due to the
limited number of cases reviewed at the cassation level, there
is a lack of established, uniform case law in this area.

The Supreme Court of Georgia places particular emphasis on the
specificity and relevance of classified information provided by the
Counterintelligence Department. The Court assesses whether the in-
formation is directly applicable to the case at hand and pertains specif-
ically to the applicant seeking residence. If the intelligence is sufficient-
ly specific and identifies facts that raise a substantiated suspicion of
activities threatening national security or public order, this may serve
as an adequate ground for denying the residence permit.

However, it is equally important to note that the classified infor-
mation may be general in nature, containing only abstract statements
regarding potential threats. In such cases, additional factors and a
holistic assessment of the available evidence must be considered to
ensure the legality of the administrative decision.>® Owing to the con-
fidential nature of the information, courts are granted broad discre-
tion, which leaves substantial room for interpretation. The applicable
criteria should be more detailed and exhaustively defined so that not
only the Supreme Court but also lower court judges can render certain
and predictable decisions based on uniform evidentiary standards and
principles of assessment.

The fact that an applicant for residence has not committed a
crime or legal violation does not, in itself, render a negative conclu-
sion by the State Security Service unlawful. According to the Supreme

50 See: Decision Nob-267(3-24) of the Supreme Court of Georgia, 28 May 2024; Rul-
ing Nob-1248(3-20) of the Supreme Court of Georgia, 30 September 2021.
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Court’s jurisprudence, such a conclusion must be evaluated by bal-
ancing public and private interests, with preference given to public
interest — namely, the protection of national security and public order
—when risks are identified.>!

Nonetheless, under the standard established by the Supreme
Court, even when classified materials clearly demonstrate a risk to na-
tional security or public order — backed by appropriate reasoning and
factual support — this does not relieve the administrative authority of
its obligation to weigh public and private interests and to apply the
principle of proportionality when making its decision.

Given the nature of residence permit disputes, the involvement of
classified information, and the role of the State Security Service, it is
evident that the mere existence of risk — be it a substantiated suspicion
or a potential, hypothetical threat — is not sufficient in itself to justify
denial of a residence permit. Despite these considerations, the admin-
istrative body remains obliged to provide reasoned justification and to
apply a proportionality test. Any decision must be fully substantiated
and comply with the foundational principles of administrative proce-
dure and legality.

V. Conclusion

Judicial practice in Georgia regarding the granting of residence
status is highly diverse and can hardly be described as consistent. This is
entirely understandable, as such disputes involve numerous variables,
each of which renders the cases unique and leads to divergent out-
comes. Analysis of court decisions reveals several key points:

1. Within the scope of its discretion, the court typically requests

information from the State Security Service through a simpli-
fied procedure;

1 Decision Nob-782(3-23) of the Supreme Court of Georgia, 27 February 2024; Deci-
sion Nob-67(3-22) of the Supreme Court of Georgia, 5 October 2023.



2. If the court deems it necessary, it is authorized to involve
the administrative authority that provided the classified in-
formation as a third party in the proceedings. However, this
depends solely on the discretion of the judge, and, based on
prevailing judicial practice, such participation is no longer ob-
served;

3. The court reviews the information submitted by the State Se-
curity Service independently but does not disclose it in its final
ruling;

4. The court’s ultimate decision is often based exclusively on this
classified information.

While courts formally adhere to all fundamental principles estab-
lished by law, the denial of residence status to a foreign national fre-
quently raises serious concerns — not only regarding judicial transpar-
ency, but also the reliability and accuracy of the information forming
the basis for such a decision. Evidently, in these disputes, the judiciary
tends to adopt a formalistic approach, which effectively diminishes the
relevance of the parties’ arguments and the presentation of addition-
al evidence. In practice, the only evidence relied upon by the judge is
classified information that is neither disclosed in the reasoning of the
judgment nor made accessible to the parties.

The case law across all three levels of the Georgian court system
demonstrates that decisions concerning residence permits are subject
to judicial review at all levels of the judiciary. Notably, appeals to high-
er courts can, in some cases, reverse the decisions of lower-instance
courts. Ultimately, the particularities of adjudicating residence-related
disputes reveal a twofold judicial approach: on the one hand, courts
heavily rely on assessments provided by the State Security Service; on
the other hand, the Supreme Court of Georgia has made it clear that
such assessments alone cannot justify the denial of residence status to
a foreign national. According to the Supreme Court’s interpretation,
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regardless of the reliability, substantiation, or specificity of classified
information, any administrative decision must also be based on the
principle of proportionality between public and private interests. Oth-
erwise, the legality and reasonableness of the administrative discre-
tion exercised are called into question.

Formally, Georgian courts act in accordance with the consistent
case law of the European Court of Human Rights, acknowledging the
discretion and institutional autonomy of executive authorities in mat-
ters related to the issuance of residence permits. Furthermore, judicial
oversight is ensured over administrative decisions, and appellate or, in
some cases, cassation-level supervision is provided over first-instance
court rulings. However, despite these formal safeguards, a funda-
mental challenge remains — namely, that the current legal reality is
often reduced to mere formality. The closed nature of residence-relat-
ed administrative proceedings and the unpredictability of their out-
comes can only be offset by fair and impartial justice, which, under
current conditions in Georgia, remains not only difficult to achieve but
practically unattainable.
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THE BALANCE BETWEEN THE PROTECTION
OF REFUGEES’ RIGHTS AND
THE INTERESTS OF STATE SECURITY

Nino Tsikhitatrishvili

“Each arriving asylum seeker represents a challenge
to established principles of state sovereignty.”’

l. Introduction

The modern world has been grappling with an ongoing wave of
migration for many years.2 In some cases, the pursuit of internation-
al protection by certain unscrupulous foreigners is driven by motives
such as evading punishment, committing crimes, or posing a threat to
the host state or society.> Many states adopt strict asylum policies, of-
ten limiting their international legal obligations concerning the pro-
tection of migrants’ rights — particularly when national security is at
stake.* States with asylum systems have a firm will and obligation to
protect national interests, while also ensuring that the fundamental
rights of refugees are not violated upon return to their country of or-
igin.> Achieving such proportionality is critically important, especially
when the state’s interests are weighed against potential violations of
the refugee’s or asylum seeker’s rights — rights that may be linked to
absolute protections, or where one of these two values represents a

' Goodwin-Gill, 291.

2 |bidem.

3 Ending International Protection, EASO Professional Development Series for Mem-
bers of Courts and Tribunals, 2" Ed., European Asylum Support Office, (2021):12-23.

4 Dawody, 3-7.

> Lambert, 519-522.
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higher legal good. In such cases, interference may be justified if the
“preservation” of one outweighs the other.®

Due to increasing migration,” Georgia’s asylum system — despite
adopting a shared, unified legal approach and applying the practices
of member states — continues to exhibit a tendency toward inconsis-
tent judicial approaches when determining the appropriateness of re-
voking or denying refugee status on the grounds of state security risks.
This inconsistency is largely caused by the lack of a comprehensive
examination of the circumstances.® Additionally, there are numerous
cases in which courts return cases to administrative bodies for recon-
sideration in order to investigate the facts and balance the anticipated
risks.” The issue is further complicated by provisions in the legislation
and asylum practice related to classified information™ concerning
state security. Under these provisions, the parties are not granted ac-
cess to the reasons why the granting of refugee status to an individual
is considered inappropriate.” This results in a violation of the principles
of equality of arms and adversarial proceedings, and leads to an unsys-
tematic examination of the issue. Consequently, the case cannot be ful-
ly and properly reviewed with regard to the grounds on which refugee
status was denied or revoked.'? It is worth noting that the issue under

6 Bundesrepublik Deutschland v. B and D, Joined Cases C-57/09 and C-101/09, Court
of Justice of the European Union, 9 November 2010, para. 109.

7 Ministry of Internal Affairs of Georgia, Migration Statistics https://info.police.ge/
page?id=863&parent_id=258

8 Decision N3/321-22 of the Thilisi City Court, 26 January 2023; Ruling N3b/2350-22
of the Thilisi Court of Appeal, 30 January 2023; Decision N3/8099-22 of the Thilisi City
Court, 31 July 2024; Decision N3b/3760-24 of the Thilisi Court of Appeal, 31 March 2025.
°  Decision N3/8221-24 of the Thilisi City Court, 20 February 2025; Decision N3/87689-
20 of the Thilisi City Court, 29 March 2022; Ruling N3b/3262-24 of the Thilisi Court of
Appeal, 16 April 2025.

© Law N2097 of Georgia “On Counter-Intelligence Activities”, 11 November 2005, Art.6.
" See: Procedures of Asylum Denial in Georgia are not Transparent Institute for De-
velopment of Freedom of Information, Thilisi, (2017): 6.

12 Effective Remedies in National Security Related Asylum Cases, With Particular
Focus on Access to Classified Information, European Council on Refugees and Exiles
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study has been insufficiently explored in Georgian academic doctrine.
Therefore, considering the limited literature available, research into
this subject is of essential importance for the protection of refugee
rights, the assessment of the appropriateness of granting refugee sta-
tus, and the improvement of judicial practice.

This paper aims to determine, through the application of the “fair
balance” test, whether interference with a protected right — arising
from national interests — is justified when compared to the scale of
potential higher-level threats; the paper is also to assess whether the
denial of international protection to an individual on the grounds of
state security meets the criteria of necessity and proportionality be-
tween the restriction imposed and the objective sought. Furthermore,
the aim of the paper is to promote the implementation of established
legal standards from international refugee law into the Georgian asy-
lum system and, taking into account mechanisms tailored to national
legal needs, to develop relevant recommendations and proposals. An-
other goal is to explore rational solutions to the challenges surround-
ing the subject under study, based on the approach of the EU Directive
and practices from countries with extensive experience in asylum law.

The objective of the paper is to conduct a thorough analysis —
based on the comparative legal research method - of the approach-
es of the countries within the Common European Asylum System, as
well as the views of the Court of Justice of the European Union and
the European Court of Human Rights, in order to analyze the objec-
tive and subjective characteristics of certain actions and identify when
it is appropriate to apply the proportionality test to balance private
and public interests. Using the descriptive research method, the pa-
per provides an in-depth explanation of the importance of protecting
both state security interests and refugee rights. Within the framework
of hermeneutical and analytical methods, it will be possible to exam-

(ECRE) and the Hungarian Helsinki Committee (HHC), (2022): 2-3.
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ine in detail the substantive content of normative sources within the
Common European Asylum System, including a systematic analysis of
the recommendations established by the United Nations High Com-
missioner for Refugees (UNHCR) and the European Union Agency for
Asylum (EUAA).

The paper consists of six parts, with the first and final sections
dedicated to the introduction and conclusion, respectively. Part Il of
the paper addresses the legal grounds for the refusal to grant refugee
status for the purpose of protecting state security. It will examine the
restrictive nature of access to information provided by the Counter-
intelligence Department and the limitations on the procedural rights
of the parties involved. Part Il of the paper focuses on the principle of
non-refoulement as a jus cogens norm and explores the legal bound-
aries of interference with this right. Part IV deals with the significance
of the “fair balance” test and the grounds for its application. It em-
phasizes the importance of determining a balance between private
and public interests in the context of reviewing the legality of denial,
cessation, revocation of refugee status, and expulsion. This section will
also include an overview of selected case law from the EU member
states and present various scholarly opinions regarding fundamental-
ly different legal concepts. Part V discusses the standard for assessing
circumstances and examines the objective and subjective characteris-
tics of actions based on the approaches of countries with long-stand-
ing and robust asylum systems.

Il. Denial of Refugee Status on the Grounds
of State Security Interest

1. The Interest of State Security

The security of a nation-state involves not only preserving its sov-
ereignty, territorial integrity, and independence, but may also extend
to maintaining external peace. However, a country's interests must
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be protected in such a way that they do not violate individuals’ fun-
damental rights.”® The standard for evaluating state security and the
protection of the rights of asylum seekers, as well as the legal regu-
lation of these matters, originates in the preparatory works (travaux
préparatoires) of the 1951 Geneva Convention. During these discus-
sions, delegates expressed concerns that, amid large-scale movements
of refugees, many dishonest migrants — referred to as “bootstrap ref-
ugees”™ might abuse asylum procedures in order to carry out unlaw-
ful acts against the host country.”™ Therefore, it was deemed crucial
to strengthen the security and public order of host countries through
legally regulated norms and effective protective mechanisms.’ The
1951 Convention addresses issues of state and publicinterest in Article
33(2),"” which stipulates that the non-refoulement principle'® estab-
lished in Article 33(1) — prohibiting the return of a person to a country
where his/her life or freedom would be threatened on the basis of
Convention grounds —does not apply to refugees who, for serious rea-
sons, pose a threat to the security of the state.” At the drafting stage
of the Convention, it was emphasized that the danger a person poses
to society cannot be weighed as a quid pro quo against the degree of
risk of ill-treatment faced upon retumn. Therefore, it would be incorrect
to require a higher standard of proof when an individual is considered
a serious threat to the public. Such an approach would also be incom-

3 Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3,
Supreme Court of Canada, 11 January 2002; J. N. v. Staatssecretaris van Veiligheid
en Justitie, Case C601/15 PPU, Court of Justice of the European Union, 15 February
2016, para. 66.

4 Mathew, 146-147.

s Grahl-Madsen, 140.

6 |bidem, 135-137.

7" Convention Relating to the Status of Refugees, 28 July 1951, Art.33(2).

'8 |bidem, Art.33(1).

9 Asylum Procedures and the Principle of Non-refoulement — Judicial Analysis, EASO
Professional Development Series for Members of Courts and Tribunals, European Asy-
lum Support Office, (2018): 27-28.



patible with the absolute nature of Article 3 [of the European Conven-
tion on Human Rights].?® Moreover, during the Convention’s drafting
process, attention was drawn to the importance of a risk-balancing
test.?! Specifically, the delegate from the United Kingdom noted that
a state must decide whether the risk to public safety posed by allow-
ing refugees to remain outweighs the danger that would arise from
expelling them.2

1.1. Legal Grounds for Denial of Refugee Status

In order to strengthen the protection of fundamentally import-
ant rights, Georgia’s Law on “International Protection” also introduced
provisions that, similar to the Geneva Convention and EU directives??
define the grounds for the revocation? or denial of refugee status®
as well as the restrictive nature of the “non-refoulement principle,”?®
based on existing risks to state security.?’ It is noteworthy that inter-
national legislation also addresses situations where a person has been
convicted by a final judgment for committing a serious crime, which
constitutes a threat to the public safety of the host country.?® More-
over, unlike the concept of a potential threat to state security, Georgia’s
Law on “International Protection” does not consider granting refugee
status to those individuals who, on reasonable grounds, are believed

20 See., Grahl-Madsen, 135-144.

21 |bidem, 138-149.

22 |bidem.

2 Directive 2011/95/EU of the European Parliament and of the Council of 13 De-
cember 2011 on Standards for the Qualification of third-country Nationals or Stateless
Persons as Beneficiaries of International Protection, for a Uniform Status for Refugees
or for Persons Eligible for Subsidiary Protection, and for the Content of the Protection
Granted (recast), 2011, Art.14(4).

2 Law N42-1b of Georgia “On International Protection”, 1 December 2016, Art.52(2).
% bidem, Art. 17 (1)(,0").

26 |bidem, Art. 8(2).

27 |bidem, Art. 69

2 Ending International Protection: Articles 11, 14, 16 and 19 Qualification Directive
(2011/95/EU) A Judicial Analysis, European Asylum Support Office, (2016): 62-65.
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to have committed a war crime or a crime against peace, a serious
non-political crime, or an act contrary to the purposes and principles of
the United Nations.?® As noted by the UN High Commissioner for Ref-
ugees (UNHCR), individuals mentioned in this provision are considered
undeserving of international protection and are in contradiction with
the foundation of international coexistence.’® Accordingly, these indi-
viduals are not a priori regarded as threats to state security, and they
are subject to certain core rights that remain strictly protected under
the “non-refoulement principle.”!

1.2. Serious Threat

A threat to national security must be of such nature and intensity
that it justifies the expulsion of an individual or the termination of ref-
ugee status.32 A minor threat to national security cannot be considered
sufficiently foreseeable or proportionate in relation to the risks posed
to human rights.>® Moreover, a sufficiently serious threat implies a high
probability that the individual in question may repeat such threaten-
ing behavior.3* However, it is clear that past conduct alone cannot be
treated as a current threat.>® Therefore, the applicant’s individual ac-
tions must constitute real and sufficiently serious behavior that affects
the fundamental interests of society and the protection of both inter-
nal and external security.?®

2 Law N42-Ib of Georgia “On International Protection”, 1 December 2016, Art.18.

30 Guidelines on Internationl Protection: Application of the Exclusion Clauses: Article
1F of the 1951 Convention Relating to the Status of Refugees, UNHCR, (2003): 4-9.

31 Ending International Protection, EASO Professional Development Series for Mem-
bers of Courts and Tribunals, 2" Ed., European Asylum Support Office, (2021): 12-23.

32 Zimmermann, Dérschner, Machts, 1417.

3 |bidem.

3 M. T, French National Court on Asylum (CNDA), No0.17053942, 5 July 2019.

3 K. Staatssecretaris van Veiligheid en Justitie and HF v. Belgische Staat (K and HF),
Joined Cases C331/16 and C366/16, Court of Justice of the European Union, 2 May
2018, para. 51.

36 J. N.v. Staatssecretaris van Veiligheid en Justitie, Case C601/15 PPU, Court of Justice
of the European Union, 15 February 2016, para. 67.
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The Georgian asylum legislation provides for specific grounds,
within which a person may be connected to one or another of them.*’
Accordingly, a threat to national security may point to the creation
of a danger to Georgia's territorial integrity, defensive security, or
connections to criminal organizations.®® It is noteworthy that in cas-
es concerning international protection, the information obtained by
the Counterintelligence Department is classified, and the authority to
access it lies with the competent official of the court and the adminis-
trative body, in full compliance with the requirements of the Georgian
Law on State Secrets.?* The information obtained by the State Security
Service carries a recommendatory nature for the administrative body
and the court, which means that the final assessment is still made by
the competent authority, required to adopt a decision that is most
relevant based on a test of balancing legal interests, resulting from
a comprehensive investigation and study of the case. In this context,
the law grants the authority an exclusive right to access the reasoned
information containing state secrets obtained by the Counterintelli-
gence Department, which is not accessible to the party and, accord-
ingly, cannot be used for law enforcement purposes.*’ Taking all of the
above into account, the court does not, in any way, reflect this infor-
mation in the court decision.*'

37 Law N42-1b of Georgia “On International Protection”, 1 December 2016, Art.69(2).
3 See., Ibidem, “The potential threat to national security, enshrined in paragraph 1
of this Article, shall constitute situations when there is a sufficient ground to believe
that an asylum-seeker, refugee or international protection holder is related to: a)the
country/organization that is hostile towards the self-defence and security of Georgia;
b)the intelligence services of other countries; c)the terrorist and extremist organiza-
tions; and d) other crime affiliated organizations (including transnational crime affili-
ated organizations) and/or to the illegal circulation of arms, weapons of mass destruc-
tion and their components.”

3 Law N 3099-11L of Georgia “On State Secrets”, 19 February 2015, Art.1(7).

40 Law N2097 of Georgia “On Counter-Intelligence Activities”, 11 November 2005,
Art.6.

41 lbidem.
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2. The "Equality of Arms” Principle
and the Restriction of Procedural Rights

The idea of the principle of “Equality of Arms”, considers the dis-
closure of information to the interested party as an important basis for
establishing facts.*> However, the approaches of the European Court of
Justice and the European Court of Human Rights differ from Georgia'’s
asylum regime concerning access to state secret information.** The
courts consider a certain degree of information transparency neces-
sary to ensure that the interests of the protected person are not violat-
ed and that, within the framework of the ‘fairness’ principle, the person
can present counter-arguments to the claims made against them.** The
European Court of Justice explains that, in cases of restricting access
to the case file, it is necessary to analyze, on the one hand, the effec-
tive protection of the relevant person’s rights and, on the other hand,
the grounds of national interests.*> The balancing of these rights must
not result in the complete deprivation of access to the means of pro-
tection for the interested person or the disregard of the right to legal
protection guaranteed by the directive itself.*¢ The Council of Europe

directive on asylum procedures clearly defines the exercise of the right

42 Clear Principles, Divergent Practices: The Right to Know in National Security Re-
lated Immigration Matters in EU Member States, the Hungarian Helsinki Committee,
(2024): 5.

4 Muhammad and Muhammad v. Romania, Application no. 80982/12, European
Court of Human Rights, 15 October 2020, para. 194; ZZ v. Secretary of State for the
Home Department, Case C300/11, Court of Justice of the European Union, 4 June
2013, para. 57.

4 Clear Principles, Divergent Practices: The Right to Know in National Security Re-
lated Immigration Matters in EU Member States, the Hungarian Helsinki Committee,
2024, 5.

4 ZZv. Secretary of State for the Home Department, Case C300/11, Court of Justice of
the European Union, 4 June 2013, para. 57.

4 GM v. Orszagos Idegenrendeszeti Féigazgatdsag, Alkotmanyvédelmi Hivatal, Ter-
rorelharitasi Kézpont, Case C159/21, Court of Justice of the European Union, 22 Sep-
tember 2022, para. 49.
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to effective legal protection*” and the possibility for member states
to establish procedures that ensure that a legal adviser or consultant
who has undergone appropriate security clearance can access docu-
ments and sources containing classified information.*® In addition, the
directive indicates that the decision to deny international protection
should include the reasons that make granting the status to the person
in question inappropriate.* It is important to note that allowing only a
relevant official or specialized lawyer to access the documents, without
giving applicants the opportunity to learn the grounds of the negative
decision concerning them, contradicts the standards set by the Euro-
pean Court of Human Rights and the Court of Justice of the European
Union. Such an approach cannot ensure compliance with the principle
of adversarial proceedings.®

The views of the European Court of Human Rights and the Eu-
ropean Court of Justice are shared by about one-third of European
countries.> Countries such as Austria, Belgium, France, Germany, the
Netherlands, and Spain share the foundations of the principle of
equality of arms and, accordingly, follow the recommendations of the
European courts.>? In these countries, courts review cases only with-
in the scope of information equally accessible to applicants and their
lawyers.>®> The German model supports a balanced approach to the
principle of equality of arms and national security interests, which
means that interested individuals are informed about the reasons

47 Directive 2013/32/EU of the European Parliament and of the Council of 26 June
2013 on Common Procedures for Granting and Withdrawing international protection
(recast), (2013): Art.46(1).

4 |bidem, Art.23.

49 |bidem, Art.11 (2).

50 Juhéasz, 33-35.

51 Clear Principles, Divergent Practices: The Right to Know in National Security Re-
lated Immigration Matters in EU Member States, the Hungarian Helsinki Committee,
(2024): 1.

2 |bidem.

5 |bidem, 3-4.
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they are not granted permission to certain information.>* These issues
may be related to personal data or to state interests, the disclosure
of which is considered unjustifiable.>® The court has the authority to
review the grounds on which access to information was restricted for
applicants and their legal representatives.®® Among the EU member
states, Slovenia is the only country that supports full transparency.”’
Slovenian administrative procedural legislation provides for complete
access to information related to state security, both for applicants
and their lawyers.>® The asylum authority considered the disclosure of
classified information impermissible only in a single case, where there
was suspicion of actions by the individual against the purposes and
principles of the UN.>*®> However, the Supreme Court of Slovenia did
not agree with this decision, reasoning — based on EU directive law —
that withholding information from the party violated their procedural
rights.®® As for the Dutch systemic model, in addition to the obliga-
tion of the administrative body to justify its decision, the power to
review the withholding of information falls under the jurisdiction of
the court.?! If the court agrees with the position of the administrative
body regarding the refusal to disclose information, the obligation to
provide general information regarding the essence of the grounds
must still be ensured.®?

> Public Order, National Security and the Rights of the Third-Country Nationals in
Immigration and Citizenship Cases, Answers to Questionnaire: Germany, Supreme Ad-
ministrative Court of Poland and ACA-Europe, (2017): 21.

> lbidem.

% Code of Administrative Court Procedure of the Federal Republic of Germany, 19
March 1991, Art, 99.

57 Juhasz, 36.

8 |bidem.

> |bidem.

% |bidem, cited: Supreme Court, X Ips 68/2021, 16.12.2021, available: https://bit.
ly/30Z0HsF.

61 |bidem, 33-34.

52 lbidem.
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The approach of the EU member states also includes the partial
non-disclosure of information, and within this model, courts have full
access to classified information, unlike applicants and their lawyers,
who are only provided with general information about the grounds.®?
In Belgium, even though the obligation to disclose classified informa-
tion is not defined by law, in practice, it is still plausible to explain the
reasons why such information cannot be disclosed to the person con-
cerned.®* As for Sweden, the asylum system establishes that the disclo-
sure of a classified document or material to the party is prohibited if,
considering public or individual interests, it is of particular importance.
Accordingly, there is an obligation to provide the party with informa-
tion by other means,® such as orally, during an interview, but only in
general terms, without disclosing factual circumstances.®® In such cas-
es, the information provided is generally of a broad nature and does
not include factual circumstances related to national security issues.®’
Clearly, this approach does not contradict European standards based
on the equality of arms principle, as it is extremely important for the
applicant to have the opportunity to receive relevant information, en-
suring the proper protection of procedural rights in accordance with
the principle of adversarial proceedings. Nevertheless, any approach
that completely disregards the possibility of receiving certain informa-
tion cannot be considered an effective means of ensuring the equal
rights of the parties.

The European Court of Human Rights, in one of its cases, consid-
ered the issue of the disclosure of confidential information, where a
Macedonian citizen was subject to expulsion from the host country

6 Clear Principles, Divergent Practices: The Right to Know in National Security Re-
lated Immigration Matters in EU Member States, the Hungarian Helsinki Committee,
(2024): 6-7.

6 Juhasz, 33.

5 |bidem, 32.
5 |bidem.
57 |bidem.
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on grounds of state security.®® The Court noted that the administra-
tive authority had not specified the concrete facts on which it based
the relevant decision.®® Given the significance of the equality of arms
principle, it was essential to indicate the reasons related to national
threats, in order to fully assess the circumstances and avoid violating
the fundamental principle of the Convention - the prohibition of ex-
pulsion.”® Thus, in the context of protecting private and publicinterests,
particular attention must be paid, on the one hand, to human rights
and their procedural interests, and on the other hand, to the protec-
tion of state secrets, in cases where this is justified for achieving a legit-
imate objective. Consequently, a model that supports full transparency
and unequivocally prohibits refusal to disclose information concerning
state security issues may create a real risk of violating the interests of
the state or the rights of others.

Thus, it is of essential importance within the Georgian model to
adopt the European approach, according to which the decisions of the
administrative authority and the court should specify the grounds es-
tablished by Article 69, paragraph 2 of the Law of Georgia on “Interna-
tional Protection,” defining the reasons for the threat to state security
that led to the negative decision regarding the applicant.

[ll. The Principle of Non-Refoulement
and the Interest of State Security
The principle of non-refoulement is a jus cogens norm of the Ge-

neva Convention and a strictly established principle’’ that protects
individuals from violations of fundamental rights they would face if

% [jatifi v. The Former Yugoslav Republic of Macedonia, App. No. 19017/16, Europe-
an Court of Human Rights, 17 May 2018, para. 39.

% |bidem.

70 Convention Relating to the Status of Refugees, 28 July 1951, Art. 33.

7t Den Heijer, Van der Wilt, 274-324.
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returned to their country of origin. Accordingly, the state has an erga
omnes obligation towards refugees.”? The Geneva Convention consid-
ers restrictions on the right to non-refoulement permissible only in cas-
es of threats directed at the state and society.”® The complexity lies in
the inherent tension between two fundamental principles: the state’s
sovereign right to protect its territorial integrity, national security, and
public safety,’* and, on the other hand, the international legal obliga-
tion not to restrict the rights of migrants when there is a well-founded
fear of persecution and serious risk of harm.” Any decision on expul-
sion must demonstrate a rational connection between the removal of
refugees from the country and the elimination of the threat.”® Further-
more, return to the country of origin must be the last possible means
of avoiding the threat, and the threat to the receiving country must
unequivocally outweigh the expected risks in the country of origin.”
Thus, the expulsion decision must have a positive impact on the public
good of the receiving country and be justified in relation to the con-
sequences of interfering with other rights. According to the guidelines
of the Committee of Ministers of the Council of Europe concerning the
protection of a range of human rights and the fight against terrorism,
it was noted that the prohibition of torture is an absolute and funda-
mental right that admits no derogation, even in the case of persons
accused of terrorism, regardless of the nature of the act committed.”®
Additionally, the Council of Europe has emphasized the importance
of the principle of non-refoulement in the context of applications for
international protection, highlighting its significance whenever there

72 Gilbert, 25-28.

3 Goodwin-Gill, 303.

74 \Wibisono, 76-77.

75 Hathaway, Harvey, 289-294.
76 Lambert, 532-534.

77 See., Albrecht, 1-8.

78 Saadi v. Italy, App. No. 37201/06, European Court of Human Rights, 28 February
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is a real risk of death penalty, torture, and/or inhuman or degrading
treatment.”

1. Legal Distinction Between Exclusion
from Refugee Status and Present Threat

Against the backdrop of the modern world’s large-scale risks of
terrorism and other crimes, most states have significantly tightened
the protection of their borders.® The idea of the drafters of the Gene-
va Convention was precisely to uphold the principles of internal state
sovereignty, which also implies a guarantee of the security of other
states.®’ Although the Convention considers the exclusion of individ-
uals from refugee status permissible due to the commission of certain
crimes, these provisions do not inherently imply that the perpetrator
should be regarded as a present threat.®? The exclusion clause aims to
preserve the integrity of the asylum system and contribute to the fight
against impunity for those who have committed serious crimes,®* while
the “threat to the community” provision refers to the protection of in-
dividuals from potentially dangerous refugees.t* Moreover, the exclu-
sion clause is focused on past acts and, as such, involves limiting the
group of individuals benefiting from refugee status, while the “threat
to the community” provision is directed towards future actions.®> For
example, the fact that a person has been convicted does not provide
sufficient grounds to consider them a current threat to the state.®®
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The essential distinction between “reasonable grounds” and “serious
grounds”® lies in the difference between the crime committed and
making a future threat to state security.®® Furthermore, it does not con-
cern serious crimes or grave non-political crimes already committed
outside the country of asylum before the person received refugee sta-
tus.® Consequently, this provision only requires evidence of a “threat to
national security or public order,” which clearly leaves member states a
wider margin of discretion.

2. The Scope of Interference with Protected Rights

The relationship between the interests of state security and the
determination of the appropriateness of granting international pro-
tection by the state — which involves setting the threshold for evalu-
ating international protection — should be assessed in the context of
the sphere of protected rights envisaged by Article 3 of the European
Convention on Human Rights.?® The European Court of Human Rights
has explained that, despite the possible threats posed by the individual
in the receiving country, the state’s national interests cannot be used
to excessively outweigh the individual’s interests where there is rea-
son to believe that the applicant would face the risk of ill-treatment
if deported.®” This approach clearly demonstrates that the greater the
risks faced by the individual, the less weight should be given to national
security interests.®? The European Court’s decision in Saadi v Italy, re-
garding a Tunisian citizen suspected of terrorism, involved the state
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basing its decision to expel him on national interests.”> The European
Court’s reasoning was primarily built around whether the applicant
would face a threat guaranteed under Article 3 of the Convention if
returned to his country of origin, and whether his continued presence
in Italy would pose a risk to state security.®* As the Court concluded,
under international law, states have the authority to control the entry
of foreigners, to grant residence permits, to expel them, and to refuse
international protection, where there is a risk that the person poses a
threat to national security or public order.®> Nonetheless, the European
Court of Human Rights has repeatedly invoked the Chahal v UK case
and explained that this principle can only be set aside in one exception-
al circumstance — when the return of the person would result in a viola-
tion of the absolute rights guaranteed by Article 3 of the Convention.®

It is noteworthy that the decision of the Thilisi City Court did not
prioritize the interests of state security over the violation of the rights
the individual would face upon returning to the homeland.”” The
court pointed out that the information about the country of origin
clearly indicated the risk of serious harm in the event of the asylum
seeker’s return. Within this framework, the indefinite extension of
mandatory military service could be considered inhuman and degrad-
ing treatment.®® The European Court of Human Rights has repeatedly
indicated in its decisions that if there is a risk — determined through an
analysis of the individual’s profile and information about the country
of origin — that the person might face a violation of an absolute right,
then regardless of how undesirable or dangerous the individual’s ac-
tivities may be, expulsion cannot be justified due to the nature of the

9 Saadi v. Italy, App. No. 37201/06, European Court of Human Rights, 28 February
2008, para. 32.

%  |bidem, para. 126.
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97 Decision N3/321-22 of the Thilisi City Court, 26 January 2023.
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legal interest protected.®® Accordingly, the protection provided under
Article 3 is broader than that under Articles 32 and 33 of the Geneva
Convention.'®

IV. The “Fair Balance” Test
1. Serious Crimes

The idea of the “fair balance” test is crucial to reach a fair deci-
sion between protecting the rights of refugees and safeguarding state
security interests.’®” Some scholars do not consider establishing a “fair
balance” an essential condition, arguing that the proper and thorough
identification of the risks to national security in most cases outweighs
the rights related to the return of individuals to their country of or-
igin.’2 It is worth noting the reference to the significance of Article
33(2) of the Convention, where the legislator itself has balanced the
interests of the host country and refugees, which suggests that apply-
ing an additional test is not justified.'® In contrast, the UN High Com-
missioner for Refugees (UNHCR) places substantial importance on the
application of the principle of proportionality, both in excluding ref-
ugee status'® and in determining the appropriateness of granting it
and implementing expulsion decisions where national security threats
underlie those decisions.’® The UNHCR explains that if a refugee faces
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of Human Rights, 17 January 2012, para. 147; Chahal v. the United Kingdom, App. No.
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a particularly serious risk of persecution, the crime for which he/she
has been convicted must be serious enough to justify the decision not
to grant refugee status.’® The UNHCR believes that the balance test
is a "useful analytical tool”'%” to ensure that exclusion clauses are ap-
plied in line with human rights protections and that the seriousness of
the crime in question is carefully weighed against the consequences
of exclusion.’® Thus, the substantial importance of the proportionality
test is linked to the interest of preserving the purpose of the refugee
regime and can be seen as a reasonable way to avoid the arbitrary as-
sessment of human rights within procedural frameworks.

Some scholars have a different view regarding the “fair balance”
test in relation to serious crimes — crimes that, by their nature, are ex-
tremely grave and, accordingly, there is no threat of persecution that
could outweigh refugee rights given the gravity of such circumstanc-
es.’% This view is unequivocally shared by the Court of Justice of the
European Union that has noted that the proportionality test is not re-
quired in cases involving exclusion from refugee status, since such cas-
es do not concern current threats.”'® Given the high level of seriousness
of international crimes, a balancing test would only be appropriate in
cases where the asylum seeker faces imminent and extremely serious
persecution, such as the death penalty or torture."" According to the
perspectives of specialists in international refugee law, the nature of
international crimes is already perceived as highly serious, making it

1% UNHCR Statement on Article 1F of the 1951 Convention Issued in the Context of
the Preliminary Ruling References to the Court of Justice of the European Communities
from the German Federal Administrative Court Regarding the Interpretation of Arti-
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impossible to determine their proportionality.''? For this reason, the
use of the proportionality principle could lead to "analytical confusion”
and "potential unfairness” in relation to the expected persecution.
Moreover, it introduces greater uncertainty in the exclusion process, es-
pecially in terms of foreseeing exactly which crimes may have a harsher
impact when weighed against individual rights."3

Thus, despite the fact that the risk of violating individual rights
prohibits expulsion, there may still be exceptional cases when the in-
dividual faces a real threat to state security. In circumstances where
return is not ruled out, applying the proportionality test is mandato-
ry in the context of protecting individual rights. Moreover, the danger
linked to the individual’s potential future actions — regardless of its se-
rious significance — must be weighed against the relevant risks within
the framework of the fair balance test. Accordingly, circumstances that
relate to the commission of future crimes are primarily based on as-
sumptions, even though they must have legal justification. This distin-
guishes them from the objectives of the exclusion clauses of refugee
status, which relate only to crimes committed in the past.

2. Risk of Inhuman or Degrading Treatment

The European Court of Human Rights considers it inadmissible to
apply the balancing test in situations where there is a real risk of abso-
lute rights violations against the individual.'* Accordingly, inhuman or
degrading treatment cannot be justified on the basis of the principle
of proportionality, given its absolute nature. In contrast, in the prece-
dent-setting case of Sureshv. Canada,' the Supreme Court of Canada
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formulated different views that later became the subject of criticism,
particularly by the United Nations High Commissioner for Refugees.'"®
Inthat case, the court considered deportation enforcement permissible
in certain instances even when there was a real risk of torture against
the individual,"” specifically in matters concerning national security,
solely on the basis of the proportionality principle.’® Furthermore, the
European Court of Human Rights, in deliberating on the enforcement
of deportation orders involving national security risks, did not share
the state’s position that the protection under Article 3 of the European
Convention was not absolute in deportation cases and that states had
the discretion to justify deportation enforcement on the grounds of
national security."® Clearly, such views are inherently inconsistent with
international legal norms and the broad spectrum of values whose ab-
solute nature is clearly enshrined in the European Convention. There-
fore, state actions that are binding in nature and stem from obligations
to protect internal and external security based on mass migration and
the principle of state sovereignty do not imply that the state may dis-
regard the fundamental human rights of individuals — whose superior
value will always outweigh any competing right.

The position inclined to apply the balancing test views the human
rights approach as a guarantee linked to the humanitarian principle
underlying the refugee status.'?® The Tbilisi City Court considered a
case where it found it appropriate to grant refugee status despite a
recommendation letter from the State Security Service that deemed
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international protection for the asylum seeker unjustified.’?' The court
explained that the circumstances indicated persecution on political
grounds due to “fabricated” charges, as both state and non-state ac-
tors involved in the armed conflict had committed serious violations of
international humanitarian law and international human rights law.??
However, despite this reasoning, the court did not develop a detailed
analysis within the framework of the fair balance test.’?* In particular,
it did not specify the concrete grounds and reasons'* related to na-
tional security risks that would explain the court’s decision based on
their balancing against the applicant’s individual situation.’? The fact
that Georgian courts generally do not indicate the grounds related to
national security in their decisions,’?® explaining that this information
is classified and thus not appropriate to include, does not comply with
European standards.'?” Therefore, it is desirable for decisions to specify
the grounds defined in Article 69, paragraph 2 of the Law of Georgia
on "International Protection.”’?® Thus, although the Tbilisi City and Ap-
pellate Courts consider it appropriate, when resolving such matters, to
measure the scale of risk associated with the person’s return to the
country of origin through the proportionality test, this remains only a
formal aspect without specifying the concrete grounds that were con-
sidered within the fair balance test framework.™?
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3. Legitimate Aim

A decision to deny refugee status or to order deportation on the
grounds of national security must meet the criterion of a legitimate
public purpose. This means that ensuring national security constitutes
a legitimate public purpose, and this goal can be achieved by depor-
tation or by refusal to grant refugee status.’™° In asylum law, when ap-
plying the principle of proportionality, the seriousness of the security
threat to the country, the likelihood of that threat materializing, and
its overriding nature must be considered. It must also be determined
whether deportation would eliminate or significantly reduce the an-
ticipated threats.”®' In addition, it should be established whether the
seriousness of the risks to the individual in the event of deportation
is such that there are no other ways to avoid deportation that would
ensure the person’s transfer to a safe third country.”™ The Court of Jus-
tice of the European Union explains that a competent authority that
determines that the probability of the threat is real — and thus the
third-country national is seen as an object that could undermine one
of the receiving state’s fundamental interests, namely public order and
security — must find that the threat is current and sufficiently serious,
and that the revocation of refugee status is a proportionate action in
response to this threat.'* In this context, the decision of the Thilisi Court
of Appeals concerning the appropriateness of granting refugee status
to an Egyptian citizen on the grounds of national security is notewor-
thy.”** The court explained that refusing international protection to an
asylum seeker who was a member of a sexual minority, and who faced
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potential imprisonment and the risk of ill-treatment that amounted
to persecution under the Convention, was unjustified when balanced
against the public interest.'® In its assessment, the court considered
the documentation provided by the asylum seeker — which concerned
charges of immorality, indecency, and violations of social customs — to
be credible.'® Significantly, the court accepted country-of-origin infor-
mation relating to problems arising from the asylum seeker’s sexual
orientation, particularly where the state itself was clearly acting as the
persecuting agent.'3” Accordingly, the court noted that the risk of harm
to the individual far outweighed any potential threats to the state.’*®
The same principle applies to individuals subject to extradition
who are considered as potential threats to the state.’® Despite the fact
that the person has committed a crime and poses a risk to state secu-
rity, extradition is prohibited where there is a real risk of a violation of
absolute rights.™° Similar to deportation cases, the European Court of
Human Rights establishes an analogous approach in extradition cases,
balancing private and public interests, and weighing the general inter-
ests of society against the protection of the individual’s fundamental
rights.’' The European Court’s decision in Soering v. the United King-
dom, which has subsequently been cited repeatedly as a precedent in
deportation and international protection cases,'? held that extradi-
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tion to the United States was not appropriate in that case because the
applicant faced the death penalty. The Court therefore concluded that
the measure was not an effective means to achieve a legitimate aim."*
The long period of time spent on death row, with its severity and inten-
sity, created a risk of violating the rights guaranteed by Article 3 of the
European Convention on Human Rights. The fear engendered by the
phenomenon of the death penalty, along with its severe impact on the
individual, was sufficient to establish a violation of Article 3.74

Thus, third-country nationals who are considered a potential
threat to the security of the host country, or have been convicted by a
final judgment of a serious crime, must have the risks associated with
their criminal acts thoroughly examined, and the termination of their
status must be the result of a necessary, reasonable, and rational deci-
sion. The competent authority is obliged to consider any developments
that have occurred since the applicant committed the crime, in order to
determine whether there is a real and well-founded risk as of the date
on which the state must decide whether to revoke refugee status or
execute expulsion.'>

V. Standard of Circumstances Assessment
1. The “Reasonably Foreseeable Future Test"”

The method of evidence assessment is a significant legal instru-
ment by which asylum seekers must prove that their subjective fear'*®is
substantiated by objective circumstances.’” The UN High Commission-
er for Refugees (UNHCR) notes, in the context of evidence assessment,
that persecution against a person must be confirmed to the standard
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of reasonable suspicion, and the individual must explain the risks they
face with relevant reasons.’® Unlike the UNHCR, the European Court
of Human Rights (ECtHR) sets a higher standard of proof and specifies
two important elements that an asylum seeker must demonstrate to
establish a well-founded fear.'* On the one hand, there must be “sub-
stantial grounds” that the asylum seeker would face ill-treatment upon
return to the country of origin, and on the other hand, a “real risk” must
be established to show that the decision to deport would directly re-
sultin a violation of fundamental rights inherent to that person.’® It is
noteworthy that, in establishing a “well-founded fear” of persecution,
European states require the asylum seeker to provide sufficient facts
to enable the deciding authority to reach a conclusion — by whatev-
er means available — holding that the asylum seeker would face a risk
of serious harm upon return to the country of origin.’" An interesting
case is one of the European Court of Human Rights' important deci-
sions, which involved a Somali national who faced the death penalty
due to membership in a certain party.’> He was granted refugee sta-
tus in Austria, but this status was subsequently revoked after he was
convicted of an attempted robbery.’>® Ultimately, the ECtHR, taking
into account both the general situation in Somalia and the individual's
profile, concluded that the risk of execution and serious harm was real
and thus found the decision to deport him to be unjustified.">* Accord-
ingly, in examining such cases, it is crucial that the fear perceived by the
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applicant be corroborated by objective circumstances within a reason-
able assessment framework.

2. Mechanism for Assessing the Risk to National Security

The information gathered by the State Security Service, which is
used to justify either denying refugee status to an individual or deem-
ing expulsion appropriate, must be thoroughly substantiated.’ Vague
and incomplete information is irrelevant, even based on the facts es-
tablished by the Court of Justice of the European Union.”® The court
explains that information provided on national security concerns must
be substantiated in such a manner that there is a possibility of deter-
mining foreseeable consequences, based on which a person is denied
international protection or the legality of the deportation decision can
be reviewed.'” Regarding this issue, it is interesting to note the decision
of the French National Court of Asylum, which refused to terminate a
person’s refugee status when there was not sufficient evidence in the
case to confirm any imminent threats to France’s national security.’®
In contrast to this decision, in another case, the French National Court
of Asylum confirmed a higher standard of evidence in terminating the
refugee status of a serial offender who had committed more than 70
crimes over a period of three years.’™ The court found that there were
serious reasons to conclude that he was considered a threat to the se-
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curity of the state and society. This conclusion was based on signs of
allegiance tojihadist terrorism during his imprisonment, including con-
tinuous verbal and physical assaults on other prisoners and prison staff,
which demonstrated his support for the Islamic State.'® Accordingly,
the court logically considered such circumstances sufficient to estab-
lish the existence of a threat to state and public security. Regarding
the practice of the common courts of Georgia, in one case, the Tbilisi
City Court explained that in the case under consideration, there were
no solid grounds in the state security letter, which deprived the court
of the possibility to thoroughly explain the probability of creating a
threat to the applicant.’®’

Moreover, the court noted that in a document containing classi-
fied information, the risks that may pose a threat to state security must
be confirmed with a high degree of certainty.’®? It is also noteworthy
that the Court of Justice of the European Union has explained that
Member States cannot use the provision of a risk to national security in
the context of general prevention. Therefore, they must directly relate
it to the specific case.’®® As such, there must be a “reasonable basis”
to consider the refugee a threat to the security of the country where
they reside. Thus, the decision-making body cannot act arbitrarily or
formally; instead, it must specifically investigate, based on an ex nunc
assessment, whether there is a future risk, and the conclusion on this
issue must be supported by well-founded evidence.

3. Information about the Country of Origin

When assessing the element of risk of ill-treatment, it is important
to analyze information about the country of origin and its relevance
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to the individual’s personal circumstances.'® In the Saadi v Italy case,
the European Court of Human Rights explained that the examination
of information about the country of origin had a substantial basis in
the context of thoroughly investigating the case, especially when the
matter concerns refugee rights and the internal security of the state.'®
The Court pointed out that despite the existing threat related to the
individual's involvement in terrorist activities, it would not be relevant
to weigh this against the violation of refugee rights, as these rights are
by their nature absolute.'®® Accordingly, weighing the risk of ill-treat-
ment is unreasonable in the context of threats to state security, since
imposing a high standard of proof on the individual, when there is al-
ready a clear violation of Article 3 of the Convention identified on the
basis of relevant information, becomes meaningless.'®” Moreover, the
state’s position, which justifies expulsion if a high standard of evidence
is established in the presence of a risk to national security that out-
weighs the risks of ill-treatment, is unjustified because it clearly implies
expelling a person to a country where this person’s fundamental rights
are threatened.'®®

Accordingly, weighing risks where the risk of violation of absolute
rights is real, and this risk has been verified by relevant authoritative
sources and an examination of the individual’s personal circumstances,
the threat to state security, no matter how clearly it may be substanti-
ated, cannot be equated to those human rights for which derogation
is impermissible under any circumstances. Unlike in the Saadi v Italy
and Chahal v UK cases, in the HLR. v France decision, the European
Court did not find a violation of Article 3 of the Convention, despite
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the substantive similarity of the cases.’®® Based on the proprio motu
principle, the Court assessed information about the country of origin
and determined that there was no risk of ill-treatment.’”° Notably, in
a decision of the Tbilisi Court of Appeals, the court did not share the
opinion of the first-instance court regarding the administrative body’s
incomplete investigation of the circumstances. It noted that despite
the facts established by the decision-making body, which were based
on internationally recognized sources and reports on the situation in
the country, granting international protection was not justified due to
the threat to state security, which in the court’s view, given the spe-
cific circumstances, was of higher value than the risk of violating the
individual’s rights.””" Therefore, in the context of examining the risk
element, the standard for evaluating evidence and the analysis of in-
formation about the country of origin are substantially important in
the context of protecting private and public interests.

V1. Conclusion

The Georgian court practice in asylum cases is characterized by
inconsistent decisions, whose legal justifications largely rely on un-
substantiated and vague evidence of threats to state security. Further-
more, in the decisions of administrative bodies and courts, when bal-
ancing private and public interests, there is no specific and detailed
demonstration of the superior nature of the legal interests involved.
Accordingly, in the context of sharing the Common European Asylum
System and the experiences of foreign countries, and in balancing the
protection of refugee rights with state security interests, it is crucial to
consider the following recommendations:
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Itis essential for Georgia's asylum system to adopt the Europe-
an model, which supports a balanced approach by the parties
and unequivocally prohibits decisions based on undisclosed
information to applicants, where the court relies solely on the
reasoning of the administrative body and the party and their
lawyers are deprived of the opportunity to challenge the rea-
sons for the negative decision against them. Therefore, it is
extremely important that the decisions of the administrative
body and the court clearly reflect the grounds that link the
asylum seeker or the person with international protection to
the circumstances defined in Article 69, Paragraph 2 of the
Georgian Law on International Protection. Indicating the spe-
cific grounds of this norm will provide greater clarity about
the reasons for which the denial of refugee status is justified
on the grounds of a threat to state security;

When rejecting refugee status and enforcing a deportation
decision on the grounds of a threat to state security, the as-
sessment of circumstances must include considering, based
on the standard of a well-founded suspicion, the gravity and
nature of the committed or expected crime, the real nature
of the potential threat, its seriousness, and the legal risks as-
sociated with future danger. Furthermore, if the administra-
tive body or the court, applying the “Reasonably Foreseeable
Future” test, determines that the return of the applicant to
the country of origin would result in the violation of certain
rights that may amount to persecution under the Conven-
tion, it is crucial that the decision of the administrative body
or the court satisfies the criteria of a legitimate aim. In this
framework, it must be evaluated whether the refusal to grant
status or the decision to deport the person was the only effec-
tive means of achieving the stated legitimate objective. More-
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over, the assessment should consider whether the expected
risks to national security would be eliminated or significantly
reduced by the removal of the applicant from the country or
by the refusal to grant refugee status. Accordingly, it is fun-
damentally important that, in the decision-making process on
expulsion, particular attention is paid to the possibility of de-
portation to a safe third country if such an option is feasible
for the individual in question following an assessment of the
specific circumstances;

3. Itis extremely important for the administrative body and the
court to conduct a detailed analysis of information about the
country of origin, including an assessment of the reliability of
relevant sources and a cross-check of this information as the
basis for researching the individual profile of the applicant.
In cases where it is determined that the applicant faces a risk
of absolute rights violations, the administrative body and the
court should not assess the scale of the individual’s risks and
the anticipated risks to the state on the basis of the “fair bal-

ance” test.

In conclusion, the research suggests that aligning the regulation of
the denial of refugee status and deportation decisions on the grounds
of state security with the Eurodirective framework is indeed a step for-
ward, although certain shortcomings are still observed in practice. Ad-
dressing these problems is possible by adhering to the equality of arms
principle and adversarial proceedings, the reasonable application of
the fair balance test, the comprehensive assessment of circumstances
investigated by the state security, the establishment of the criterion of
a legitimate public objective, and the thorough examination of infor-
mation about the country of origin in connection with the applicant’s
individual circumstances.
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THE RIGHT OF AN ASYLUM SEEKER
TO QUALIFIED LEGAL AID

Tamar Khubuluri

[. Introduction

Migration policy is one of the most contentious political topics
worldwide. Recent developments have sparked heated discussions on
this issue at both the national and international levels. Globally, there
are 122 million forcibly displaced individuals, encompassing nearly 46
million asylum seekers and recipients of international protection — a
figure thatis increasing daily.” The number of asylum seekers and recip-
ients of international protection in Georgia has also been progressively
rising each year, influenced by the unstable circumstances prevailing
both globally and regionally.? In the light of the surge in migratory
movements, it has become imperative, on one hand, to safeguard the
rights of migrants and regulate migration processes implemented by
states, while, on the other hand, to address concerns related to state
sovereignty and national security.?

In 2024, the number of asylum applications increased compared
to the previous reporting year, with a total of 1,641 individuals re-
questing international protection.* During the same period, the Mi-

' UNHCR’s Refugee Population Statistics Database, https://www.unhcr.org/refu-
gee-statistics/

2 Public Defender of Georgia, Special Report on the Human Rights Situation of Asy-
lum Seekers and Persons with International Protection in Georgia, (Thilisi: Public De-
fender’s Office, [2022]), 4.

3 Phirtskhalashvili, 11.

4 Public Defender of Georgia, Report on the Protection of Human Rights and Free-
doms in Georgia (Tbilisi: Public Defender’s Office, [2024]), 376.
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gration Department of the Ministry of Internal Affairs of Georgia
adjudicated 1,533 asylum cases. However, the rate of favorable deci-
sions remained notably low. Specifically, international protection was
denied to 1,418 applicants among the cases reviewed. The proportion
of negative decisions on asylum applications, as a share of the total
annual decisions rendered, has shown a continuous upward trend.’
This development is primarily attributable to the growing number of
unsubstantiated applications for international protection submitted
by asylum seekers.® The increase in asylum applications has also re-
sulted in a corresponding rise in the caseload of the general courts,
driven by appeals against decisions issued by the Ministry of Internal
Affairs. An analysis of data obtained from the Tbilisi City Court reveals
a substantial annual increase in the number of such appeals. Never-
theless, there has been a decline in the proportion of appeals that are
granted. In 2024, only 6.5% of the submitted appeals were upheld
by the court. Further data obtained from the Thilisi Court of Appeals
also indicate an upward trend in the number of appeals submitted,
while the proportion of successful appeals remains low. Specifically,
only 8.5% of the appeals adjudicated by the Court of Appeals were
granted.”

> According to statistics from the Migration Department of the Ministry of Internal
Affairs of Georgia, the number of asylum applications reviewed and the number of
positive decisions from 2020 to 2024 were as follows: in 2020 — 377 applications (22
approved); in 2021 -522 applications (96 approved); in 2022 - 1,323 applications (501
approved); in 2023 - 654 applications (182 approved); and in 2024 — 1,533 applications
(115 approved). The primary grounds for rejection were the absence of qualifying rea-
sons, security concerns, or the applicant’s recognition as a refugee by another country.
Ministry of Internal Affairs of Georgia, Migration Department, Asylum Application Sta-
tistics, 2020-2024, https://info.police.ge/page?id=258

6 State Commission on Migration Issues of Georgia, Migration Profile of Georgia,
2021, 14, https://info.police.ge/page?id=258

7 The Thilisi Court of Appeals processes statistical data according to established re-
porting formats, generally related to cases involving “requests for international pro-
tection or the granting of asylum.” Between 2020 and March 30, 2025, the Thilisi Court
of Appeals received 1,174 complaints, including 1,076 appellate complaints and 130
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The asylum procedure is characterized by an inherent imbalance
between the parties involved: state authorities who are routinely en-
gaged in the procedure, and the asylum seeker, who may be going
through the procedure for the first time. Asylum seekers are consid-
ered clients with special needs, as they may be traumatized or suffer
from health problems; in most cases, they do not speak the language
of the host country, or are unfamiliar with its legal system, which leads
to heightened dependency on lawyers and increases the need for
qualified legal aid.® This need becomes even more acute under con-
ditions of prolonged proceedings in Georgia. According to statistical
data from the Ministry of Internal Affairs of Georgia, there has been
a steady increase in the number of asylum cases that require 18-21
months, or even longer to reach a final decision. When these timelines
are combined with the duration of case reviews in two judicial instanc-
es, it becomes evident that the overall timeframe for obtaining a final
asylum decision is often unreasonably delayed. Such delays deprive
asylum seekers of the ability to exercise a range of fundamental rights
and leave them in prolonged legal uncertainty,® at a time when legal
representation may be their most reliable safeguard.

The importance of studying the right of an asylum seeker to qual-
ified legal aid is underscored by statistical data obtained from the
Legal Aid Service regarding ongoing asylum cases. In the context of

private complaints. During the same period, proceedings were completed for 1,209
cases, specifically: 51 complaints (40 appellate, 11 private) were left unexamined; In
997 cases (895 appellate, 102 private), the original decision was upheld; 2 cases (2
appellate complaints) were returned to the first instance court for reconsideration;
Proceedings were terminated in 57 cases (54 appellate, 3 private complaints); In 85
cases (all appellate), a new decision was issued; 17 private complaints were granted.
The data is based on official correspondence from the Thilisi Court of Appeals, Letter
No. 320/2025, May 7, 2025.

8 Butter, 108.

9 Public Defender of Georgia, Special Report on the Human Rights Situation of Asy-
lum Seekers and Persons with International Protection in Georgia, (Tbilisi: Public De-
fender’s Office, [2022]), 16.
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increasing migration in Georgia, the demand for legal aid, both for
consultations and court representation, is growing daily. The highest
number of asylum seekers requesting assistance from the Legal Aid
Service was recorded in 2024, starting from 2020. Moreover, as of April
30, 2025, there remains a 37% increase in such requests, indicating a
sustained demand.'® The accessibility of legal aid for asylum seekers
requires further examination, which adds to the relevance of the topic.
Notably, according to the Public Defender’s Office of Georgia, previous
assessments of the legal status of asylum seekers have not addressed
the right to legal aid or access to it."" Currently, the Georgian Bar As-
sociation does not have any active programs aimed at enhancing the
protection of migrants’ rights within its professional legal education
framework. Since 2012, only three training sessions have been held for
lawyers on the topic of migrants’ rights — specifically, on the legality of
migrant detention and expulsion in the context of human rights law.
These trainings were attended by only 0.87% of the Bar Association’s
members.'? However, a growing interest in immigration law is evident
from a needs assessment survey of 2025, where lawyers identified im-
migration law as a key area for future training. This indicates potential
for professional development initiatives in this field.”> Nevertheless,
the Bar Association is not currently engaged in any work related to

1 According to official data, the Legal Aid Service handled the following number of
asylum-related cases: 229 cases in 2020, 320 casesin 2021, 370 cases in 2022, 260 cases
in 2023, 644 cases in 2024, and 233 cases in the first four months of 2025 (January 1
— April 30). Between January 1, 2020, and April 30, 2025, a total of 1,994 asylum cases
were handled at the first-instance level, while 62 cases proceeded to the appellate
stage. Legal Aid Service of Georgia, letter no. NLA 9 25 00014899, May 6, 2025.

" Public Defender of Georgia, letter no. N25/3279, April 24, 2025.

2 According to official data from the Training Center of the Georgian Bar Associa-
tion, three immigration law trainings were conducted, with a total of 94 lawyers par-
ticipating. Legal Education Center of the Georgian Bar Association, letter no. N186/25,
April 17,2025.

3 These trainings were selected by lawyers within the framework of the Continuing
Legal Education Program from migration law: residence permits, refugee status deter-
mination, migration, and security. lbid.
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migration law, even though, under the conditions of mandatory mem-
bership, it could serve as a vehicle for equipping legal professionals
with knowledge on migration-related legal issues.

The Legal Aid Service adopted general rules for quality control
of services provided by the legal aid lawyers.* In addition to improv-
ing the quality of work performed by specialized lawyers who work
on asylum cases, criteria for evaluating the quality of legal services in
asylum seekers’ cases were developed and integrated into the quality
assessment system of the Legal Aid Service.'® According to some of the
Legal Aid Service lawyers, the rules for evaluating their quality of legal
services, even at the draft stage, violated their rights, particularly the
professional independence guaranteed by the Law of Georgia on Ad-
vocates.'® On the one hand, legal aid lawyers enjoy independence and
non-interference in their professional activities, in line with the core
values of the legal profession; on the other hand, some of the eval-
uation criteria in the quality control regulations entail a substantive
legal assessment of the attorneys’ work, which may be perceived as
interference in their activities. This approach to overseeing the work of
legal aid lawyers contradicts the standard established for professional
oversight by the Ethics Commission of the Georgian Bar Association.!”

Accordingly, the research in this paper aims to assess the qualifi-
cation and scope of protection of an asylum seeker’s right to legal aid
to develop recommendations that will contribute to improving access
to justice through the provision of qualified legal aid. To achieve these
objectives, the research primarily employs a comparative legal meth-

' Legal Aid Council of the Legal Aid Service of Georgia, Decision No. N120 of Novem-
ber 24,2023, “On the Approval of Rules and Criteria for Assessing the Quality of Legal
Consultation and Legal Aid Provided by the Legal Aid Service of Georgia.”

> Legal Aid Service of Georgia, Annual Report on the Activities of the Legal Aid Ser-
vice, 2024, 37.

® Ethics Commission of the Georgian Bar Association, Recommendation No.
NO010/15, December 10, 2015.
7 Khubuluri, 96-97.
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odology. The study will examine existing discrepancies in practice with
regard to the right to qualified legal aid. It will analyze the approach-
es of the Legal Aid Service, non-governmental organizations, and the
Georgian Bar Association. Through a systematic and logical analysis of
these approaches and by examining judgments of the European Court
of Human Rights, the study will identify key practical trends. Further-
more, it will analyze recommendations issued by the Council of Bars
and Law Societies of Europe (CCBE) aimed at improving legal aid in
the fields of migration and international protection. Drawing on this
experience, the study will identify best practices, and, through the ap-
plication of inductive and deductive methods, will present conclusions
and corresponding recommendations.

The paper is structured into the following six main sections: the
introduction; section two, addressing international and national stan-
dards on the right of asylum seekers to qualified legal aid; section
three, discussing access to justice for asylum seekers through the right
to legal aid; section four, examining the role of legal aid in asylum pro-
cedures; section five, focusing on mechanisms for monitoring legal aid
providers. Finally, based on the analysis of the issues outlined above,
the study will formulate conclusions regarding the standard for quali-
fied protection of the rights of asylum seekers.

IIl. Legislative Framework —
International and National Standards

The right to seek asylum is a right guaranteed under internation-
al human rights law. Every individual has the right to seek and enjoy
asylum.™ Under universally recognized norms of international law, the
right to be granted asylum to foreign nationals and stateless persons
in Georgia is affirmed by Article 33, Paragraph 3 of the Constitution of
Georgia, which states the following: “Following universally recognized

'8 Universal Declaration of Human Rights, art. 14, para. 1.
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norms of international law and under the procedure established by
law, Georgia shall grant asylum to citizens of other countries and state-
less persons.” By its nature, this constitutional right implies a state’s
obligation to grant asylum and ensure adequate protection to bona
fide individuals under its jurisdiction whose life and liberty are under
serious threat."

Individuals who apply to a host country seeking international
protection — whether refugee status, humanitarian status, or tem-
porary protection — are considered asylum seekers. According to the
UNHCR, “asylum-seekers are individuals who have sought internation-
al protection and whose claims for refugee status have not yet been
determined.”?° The European Union adopts a similar definition; direc-
tive 2003/9/EC, which sets out minimum standards for the reception
of asylum seekers, defines an “applicant” or “asylum seeker” as “a
third-country national or a stateless person who has made an appli-
cation for asylum in respect of which a final decision has not yet been
taken.”?' This definition is consistently used across all EU directives. Un-
der Georgian legislation as well, two main criteria are established for
recognizing a foreign national or stateless person as an asylum seeker:
the individual should have an application for international protection
submitted to a state authority, and no final decision should be issued
by the Ministry or entered into legal force by a court.??

The right to seek and be granted asylum is codified in the 1951
United Nations Convention Relating to the Status of Refugees and its

19 Decision of the Constitutional Court of Georgia, July 25,2023, No. 2/17/1629, Pub-
lic Defender of Georgia v. Parliament of Georgia, section II-5.

20 UNHCR, 2009 Global Trends: Refugees, Asylum-seekers, Returnees, Internally
Displaced and Stateless Persons, Division of Programme Support and Management
(2010), http://www.unhcr.org/4c11f0be9.html

21 Council Directive 2003/9/EC of 27 January 2003 Laying Down Minimum Standards
for the Reception of Asylum Seekers, art. 2(c), Official Journal of the European Union, L
31/18, 2003.

2 Law N42-Ib of Georgia “On International Protection”, 1 December 2016, Art.
3(,9").
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1967 Protocol. Georgia acceded to both instruments in 1999, thereby
assuming the international legal obligation to protect asylum seekers,
recognized refugees, and individuals who have been granted human-
itarian status.?3

An increase in the number of asylum seekers, along with global
and regional challenges related to migration processes, has made it
necessary to further refine asylum procedures and legislation, as well
as to develop access to appropriate legal guarantees and services.*
In recent years, significant legislative and institutional changes have
been implemented in Georgia to enhance the international protection
system, which received a notable boost from the accelerated process
of rapprochement with the European Union.?

Procedural aspects and guarantees related to asylum are reflect-
ed in various forms within the existing legal framework. In Georgian
legislation, the 1951 United Nations Convention Relating to the Status
of Refugees has been incorporated through the Law of Georgia on
International Protection, which broadens the scope of international
protection. Following structural changes in governmental institutions,
the Ministry of Internal Affairs has been designated as the competent
state authority responsible for matters related to international pro-
tection. Additionally, Order No. 33 of 6 April 2020 of the Minister of
Internal Affairs of Georgia on the Asylum Procedure, as well as Order
No. 99 of 21 July 2020, which regulates the identification and referral
procedures for asylum requests made at the state border, are of par-
ticular significance.

Without qualified legal assistance and representation, asylum
seekers face significant risks in fully exercising their rights due to the
complexity of procedures, limited knowledge of the legal system, and

3 Decree No. 1996 of the Parliament of Georgia, 28 May 1999.

24 Migration Strategy of Georgia 2021-2030, State Commission on Migration Issues
(2020), 47.
% |bidem, 47.
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lack of understanding of the language and customs of the host coun-
try. International law requires all states to respect, protect, and fulfill
the human rights of every individual within their territory or jurisdic-
tion, including asylum seekers without discrimination. This obligation
can only be fulfilled through the guarantee of access to legal aid,
which serves as a cornerstone for the effective realization of funda-
mental rights.2¢

Universally recognized norms of international law grant states
broad discretion in choosing the means by which effective access to
asylum is ensured.?” However, in doing so, based on the right to ac-
cess to justice, it is important to protect procedural guarantees when
determining the status of an asylum seeker, which includes ensuring
the right to legal aid. Every asylum seeker must be provided with free
legal aid and interpretation services,?® as well as access to the support
of UNHCR and relevant non-governmental organizations at all stages
of the asylum procedure.?®

The right of asylum seekers to access legal assistance was estab-
lished for EU Member States under Council Directive 2005/85/EC on
minimum standards for procedures for granting and withdrawing ref-
ugee status.3® Access to legal aid has been further developed through
the conclusions of the Executive Committee of the United Nations
High Commissioner for Refugees (UNHCR), the recommendations of
the Council of Europe, the case law of the European Court of Human
Rights, and the Charter of Fundamental Rights of the European Union.

% Kocevski, 3.

27 Decision N2/17/1629 of the Constitutional Court of Georgia, 25 July 2023, 1I-5.

% Law N42-1b of Georgia “On International Protection”, 1 December 2016, Arts.
56(, "), 76.

2 Council of Europe, Parliamentary Assembly, Report on the Protection and Rein-
forcement of the Human Rights of Refugees and Asylum-Seekers in Europe, Doc. 7783,
March 26, 1997.

30 Council Directive 2005/85/EC of 1 December 2005 on Minimum Standards on Pro-
cedures in Member States for Granting and Withdrawing Refugee Status, Official Jour-
nal of the European Union, L 326, 2005.

209



According to the Executive Committee’s conclusions and UNHCR's
procedural guidelines, asylum seekers must be able to receive assis-
tance throughout the asylum procedure, especially when interacting
with state authorities. Moreover, they must be granted the opportuni-
ty to contact a UNHCR representative.

According to the UNHCR Executive Committee Conclusion®' and
the UNHCR Handbook on Procedure,?? an asylum seeker should be
able to receive assistance in the asylum procedure when interacting
with state authorities. Also, an asylum seeker should have the oppor-
tunity to contact a UNHCR representative.

UNHCR Conclusion No. 8, which defines the requirements for the
asylum procedure, and the Council of Europe has interpreted it as a re-
quirement for a fair hearing, which includes an examination of the asy-
lum application by a specialized state body, a full interview, and appro-
priate legal aid. The Council of Europe has also established that such
hearings should comply with minimum standards, such as allowing
the asylum seeker a reasonable time to prepare his/her case, receiving
legal advice from a lawyer of his/her choice, or the relevant non-gov-
ernmental organization, access to all necessary information for the ap-
plication, and the provision of legal assistance during the procedure.

UNHCR's Global Consultations on International Protection also
addressed the critical role of legal assistance. One of the primary objec-
tives of these consultations was to establish clear and straightforward
procedures aimed at producing high-quality decisions, supported by
appropriate procedural safeguards. In developing the core guiding

31 UNHCR, Executive Committee Conclusion No. 8 (XXVIIl) Determination of Refugee
Status, 1977.

32 UNHCR Handbook on Procedures and Criteria for Determining Refugee Status un-
der the 1951 Convention and the 1967 Protocol relating to the Status of Refugees,
1979 (re-edited 1992).

3 Council of Europe, Parliamentary Assembly, Report on the Protection and Rein-
forcement of the Human Rights of Refugees and Asylum-Seekers in Europe, Doc. 7783,
26 March 1997.
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principles for asylum procedures, principles that are effective, fair, and
aligned with the standards of international refugee law, access to legal
counsel was identified as a decisive element:

“Atall stages of the procedure, including at the admissibility stage,
asylum-seekers should receive guidance and advice on the procedure
and have access to legal counsel. Where free legal aid is available;
asylum-seekers should have access to it in case of need. They should
also have access to qualified and impartial interpreters where neces-
sary, and the right to contact UNHCR and recognized NGOs working
in cooperation with UNHCR. UNHCR’s mandate requires that it have
prompt and unhindered access to asylum-seekers and refugees wher-
ever they are.”3*

Access to the right to free legal aid takes on particular importance
in the context of accelerated asylum procedures. The Parliamentary
Assembly of the Council of Europe has recommended that member
states ensure the right to free legal aid, particularly in accelerated pro-
cedures. In such contexts, it is of critical importance to uphold every
asylum seeker’s right to a personal interview in a language he/she un-
derstands, combined with the possibility of free legal aid, both at the
first-instance level and throughout the appeals process.?

Legally binding provisions concerning legal aid for asylum seekers
apply to EU member states as a result of the entry into force of the Asy-
lum Procedures Directive. This is the first international legally binding
instrument that explicitly establishes the right to legal aid in asylum
procedures within the European Union member states. The Directive
ensures that asylum seekers have access to free consultations with a le-

3% UNHCR, Global Consultations on International Protection, Asylum Processes (Fair
and Efficient Asylum Procedures), EC/GC/01/12 (2001), para. 50 (g).

35 Council of Europe, Parliamentary Assembly, Report Committee on Migration, Ref-
ugees and Population, Accelerated Asylum Procedures in Council of Europe Member
States, Doc. 10655 (2010); see also Council of Europe, Parliamentary Assembly, Resolu-
tion 1471 (2005), Accelerated Asylum Procedures in Council of Europe Member States,
para.8.10.2.
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gal advisor or other counsellor, at their own expense, on matters relat-
ing to their asylum applications.?® The Directive obliges member states
to ensure free legal aid and/or representation upon the request of the
asylum seeker, in cases where a negative decision has been issued by
the competent authority.>” Member States retain discretion to impose
significant limitations on the provision of free legal assistance and/or
representation and to determine at which stage of the proceedings an
asylum seeker shall be entitled to such aid.®

Legal aid is also addressed by Council Directive 2003/9/EC, which
lays down minimum standards for the reception of asylum seekers and
obliges Member States to provide asylum seekers with written informa-
tion in a language they understand about organizations that provide
legal assistance to asylum seekers.?® The Directive further provides for
the right to appeal a negative decision concerning the granting of in-
ternational protection, stipulating that the procedures for accessing le-
gal assistance in such cases must be regulated by national legislation.*

The determination of refugee status is accompanied by legal safe-
guards, notably outlined in Directive 2013/32/EU. This directive explic-
itly recognizes the right to legal aid, thereby guaranteeing free legal
aid and representation in appeal procedures based on the claim, con-
ducted at the first instance. It also provides for the right of applicants
to consult with a legal adviser or other types of advisers, at their own
expense, regarding issues related to their application for international
protection at all stages of the procedure.*'

36 Asylum Procedures Directive, 2013, Art. 22.
37 |bidem, Art. 23.

3% Handbook on European Law Relating to Asylum, Borders and Immigration, (Stras-
bourg: Council of Europe, 2020), 164.

39 Council of Europe, Parliamentary Assembly, Report on the Protection and Rein-
forcement of the Human Rights of Refugees and Asylum-Seekers in Europe, Doc. 7783
(1997), Art. 5.

40 lbidem, Art. 21.

41 Directive 2013/32/EU of the European Parliament and of the Council on Common
Procedures for Granting and Withdrawing International Protection (2013), Arts. 20-23.
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lll. Access to Justice for Asylum Seekers through
the Right to Legal Aid

1. Information on Legal Assistance

According to the recommendation of the European Council on
Refugees and Exiles (ECRE), the fundamental principle of asylum pro-
cedures in Europe should always include at least the following five
guarantees:

e Access to free legal advice;

e Access to the United Nations Refugee Agency (UNHCR)

/NGOs;

e Qualified and impartial interpreters;

¢ Individual interviews;

e Right to appeal.*?

The role of authorities informing asylum seekers on how to access
legal assistance after having received a negative decision is crucial. In-
formation on where to find legal aid should normally be provided at
the beginning of the asylum procedure. In addition, as a good prac-
tice, negative asylum decisions should include information on where
to find legal assistance in a language the asylum seeker understands
and, where feasible, have contact details of lawyers providing free le-
gal aid attached to it.

According to a study by the European Union Agency for Funda-
mental Rights (FRA), asylum seekers identified the lack of information
provided by state authorities regarding the ways of obtaining legal as-
sistance as one of the key challenges. FRA emphasizes that information
about the availability of legal aid providers should be communicated
to asylum seekers from the outset, at the beginning of the asylum pro-
cedure. As a matter of good practice, negative decisions regarding asy-
lum applications should include information, presented in a language

42 Adeline, 41.
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understandable to the asylum seeker, on where and how to obtain
legal assistance, including contact details for free legal aid services,
where available.** In the case of Abdolkhani and Karimnia v. Turkey,
the European Court of Human Rights clarified that individuals must
be provided with adequate information regarding asylum procedures
in order to be able to effectively engage with them. This requires the
existence of a reliable means of communication between the authori-
ties and asylum seekers. Moreover, individuals need effective access to
such procedures, which includes access to legal aid.*

A person requesting international protection in Georgia will be
informed about the rights and obligations of an asylum seeker and
provided with information about the asylum procedure, both orally
and in writing, in a language he/she understands, during registration.
Also, the decision made against the person includes information on
the deadlines for appealing and the possibility of using free legal aid.**

2. Information about Legal Aid Providers

2.1. The central role of the lawyer and the requirement
of professional competence

Access to justice is a fundamental right, and legal aid is an essen-
tial tool in ensuring access to justice.*® Legal assistance is essential to
ensure fair and effective asylum procedures.’ Legal assistance for peo-
ple in need of asylum is crucial for them to protect their rights during

4 EU Fundamental Rights Agency, Access to effective remedies: The asylum-seeker
perspective, 2010, 27-29.

4 Abdolkhani and Karimnia v. Turkey, App. No. 30471/08, European Court of Human
Rights, 22 September 2009, 114-115.

4 Ministry of Internal Affairs of Georgia, Migration Department, Letter No. N MIA 6
2501201127, 22 April 2025.

4 Council of Bars and Law Societies of Europe (CCBE) Recommendations on Legal
Aid, (2018), 1.

47 UNHCR, Global Consultations on International Protection, Asylum Processes (Fair
and Efficient Asylum Procedures), EC/GC/01/12 (2001), para. 50 (g).
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the asylum procedure.*® There is an ever-increasing need for qualified
legal services specializing in immigration law.* Due to the complexity
of immigration law, it is believed that representation by an attorney
increases the chances of a positive outcome.>® Lawyers are seen by asy-
lum seekers as experts. They are considered as essential. It is, therefore,
not surprising that the main concern for respondents after receiving a
negative decision is to find a competent and reliable lawyer who as-
sists them in lodging an appeal. The involvement of a lawyer in asylum
procedures is beneficial not only for the asylum seeker but also for the
authorities, as applications will be better prepared, making it easier
for administrative bodies and the court to make the right decisions.>!

According to the case law of the European Court of Human Rights,
the European Convention on Human Rights requires the protection of
rights to be not merely theoretical or illusory, but practical and effec-
tive.>2 The mere appointment of legal counsel does not, in itself, guar-
antee effective assistance.>® Therefore, the legal aid system must estab-
lish safeguards to prevent arbitrariness and to ensure the provision of
meaningful and effective legal support.>

The legal profession is self-regulated and linked to mandato-
ry membership in a professional association, which in turn imposes
professional responsibility grounded in professional ethics. Members
of the legal profession must respond to the challenges currently fac-
ing the field, as well as reflect on their professional growth and de-

4 EU Fundamental Rights Agency, Access to effective remedies: The asylum-seeker
perspective, 2010, 27.

4 Jordan, 297.

% Ibidem, 298, 300.

51 Butter, 105.

52 Sakhnovskiy v Russia, App. no. 21272/03, European Court of Human Rights, 2 No-
vember 2010, 95.

> Kamasinski v. Austria, App. no. 9783/82, European Court of Human Rights, 19 De-
cember 1989, 65.

% Gnahore v. France, App. no. 40031/98, European Court of Human Rights, 17 Janu-
ary 2001, 41.
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velopment. This ensures that they keep pace harmoniously with the
advancement of other branches of the legal profession and that they
set high standards within the profession, both in terms of professional
qualification as well as in upholding ethical standards.>

The right of asylum seekers to state-funded legal assistance, as
guaranteed by law, must be qualified.”® Qualified assistance implies
that the lawyer utilizes their knowledge in the best interest of the
client and provides representation under the law.” Mere formal par-
ticipation in procedural actions cannot be considered qualified legal
representation, as clients rely on legal assistance precisely because
lawyers possess the specialized knowledge and skills that the clients
themselves lack.>®

At the same time, professional ethics entitle a lawyer to defend
the client diligently and by lawful means.>® The legal status of the
lawyer within legal proceedings entails an obligation to protect the
client using all lawful methods and means;® the lawyer’s actions are
constrained by the client’s lawful instructions.®' A lawyer is required to
align with the client’s position, which constitutes a key component of
qualified legal representation.5?

2.2. Access to the legal aid system

A functional and sustainable legal aid system that allows people
to access justice, no matter their socio-economic background, is a bed-

55 Kandashvili, Turazashvili, 7.
% Law N4955 of Georgia on Legal Aid, 19 June 2007, Art. 1(2).

57 @eorgian Bar Association, Ethics Commission Decision No. 122/18, 10 October
2019.

8 Georgian Bar Association, Ethics Commission Decisions No. 096/14, 22 October
2015; No.035/10, 23 September 2010; No.096/11, 25 July 2012; No. 024/12, 19 Octo-
ber 2012.

% Re, 505.

60 Zacharias, 1389.

61 DeMott, 311.

62 Ruling N10/b3-18-18 of the Thilisi Court of Appeals, 7 June 2018.
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rock of our democracy.®® It is a vital and cost-effective means of ad-
dressing individuals’ problems.®* A well-funded legal aid system saves
government resources in the long term by preventing costs that would
otherwise be transferred to local authorities, healthcare services, the
courts, and other public institutions, precisely because individuals re-
ceive qualified legal advice.®

A study conducted by the European Union Agency for Fundamen-
tal Rights (FRA) showed that a significant number of asylum seeker re-
spondents had access to legal assistance from a lawyer, with a majority
receiving services from providers of free legal aid. Two main problems
were identified: limited access to free legal aid and insufficient time.
Asylum seekers reported that, despite having a lawyer, they often
had to prepare their appeals themselves. This may have been due to
an insufficient number of lawyers; for instance, in Hungary, only one
lawyer was working pro bono in an NGO providing legal services, with
approximately 500 cases under their supervision. Moreover, legal aid
services were not accessible in all regions of the country. The second
major issue identified was the short time limit for filing an appeal. The
limited timeframe made it difficult to find a lawyer willing and able
to take the case. In Slovakia, asylum seekers reported several cases
in which, immediately after receiving a negative decision, applicants
were transferred from the asylum reception center to a detention fa-
cility for irregular migrants. In these detention centers, access to legal
advice and representation was extremely limited, creating an addi-
tional barrier to appealing.®®

6 Securing Access to Justice: The Need for Legal Aid in Immigration, Joint Briefing
from 71 organizations (2024), 3,
https://www.migrantsorganise.org/joint-briefing-securing-access-to-justice-the-
need-for-legal-aid-in-immigration/

%4 |bidem, 3.

6 |bidem, 3.

% EU Fundamental Rights Agency, Access to Effective Remedies: The Asylum-seeker
Perspective (2010), 29.
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Recognizing the diversity of legal aid systems in European coun-
tries and the diversity of national legal traditions, the Council of Bars
and Law Societies of Europe (CCBE) developed recommendations for
improving legal aid, which later became the basis for new recommen-
dations in the field of migration and international protection. The rec-
ommendations were based on a survey of the situation in the Member
States. It was found that the increase in the number of migrants in
Europe, including asylum seekers and refugees, led to a significant rise
in the demand for legal assistance and gave rise to new challenges in
practice.®” The recommendations on legal aid identified the following
several issues that will impact the qualified services of lawyers:

1. Qualification of legal aid providers

To ensure the quality of legal aid services, all legal aid provid-
ers (LAPs) should, as a minimum, have a legal qualification and be
able to practice as lawyers in the relevant jurisdiction. The CCBE
considers it important that legal aid is provided by lawyers. The
core values of the legal profession, such as independence, profes-
sional secrecy, and the duty to avoid any conflict of interest, serve
as a guarantee that legal aid services are rendered according to
the rule of law.

2. Independence of legal aid providers

LAPs should be fully independent in the sense that once ap-
pointed, they should not receive instructions or orders, directly
or indirectly, from any source other than their clients. The LAP’s
judgment should not be guided by any consideration other than
their client’s interest, the LAP’s objective assessment of their cli-
ent’s factual and legal situation, and the legal and/or regulatory
provisions applicable to the client’s particular situation.

67 EUAA, Asylum Report 2023: 4.10.1. Legal information and access to legal aid as
prerequisites of an effective asylum procedure (2023), https://euaa.europa.eu/asy-
lum-report-2023/4101-legal-information-and-access-legal-aid-prerequisites-effec-
tive-asylum-procedure
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3. Fees of legal aid providers

States should ensure that LAPs receive fair remuneration for
their services. States have a legal obligation to ensure the quali-
ty of legal aid. LAPs are expected to provide quality services, and
the fees available for such a service must be appropriate and ad-
equately reflect the value of the service. Access to justice is un-
dermined not only when an individual is denied legal aid due to
a lack of sufficient funding (see Recommendation V.1), but also
when the remuneration of lawyers working on legal aid cases is
so low that it hinders the possibility of an effective defense and/or
legal advice. Therefore, given the different degrees of complexity
and nature of cases dealt with, the remuneration of the lawyers,
providing legal aid, cannot be standardized; however, these fac-
tors should be considered, as is the rule for the remuneration of
lawyers providing services outside legal aid.

4. Budgeting of legal aid

Legal aid is a fundamental tool for ensuring access to justice
and should be guaranteed by states through the allocation of suf-
ficient funding to ensure that no person entitled to receive legal
aid will be left without it. It is evident that legal aid is dependent
on the provision of funding. If the budget allocated by the state is
not sufficient to cover the needs of all those individuals entitled to
receive legal aid, access to justice is undermined and states do not
fulfil their obligation to respect and protect fundamental rights.
Each state should, in the process of preparing the budget for legal
aid, take into account pertinent indicators, such as the legal aid
budget and the caseload of the previous year, together with an
estimate of the expected number of cases. The expected number
of cases can be predicted by considering approximately the num-
ber of applications for legal aid pending approval, the stage of
the proceedings, the nature of the disputes, the moment in which
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the payment of the lawyer's fees will be due and other similar in-
dicators.

5. Administration of legal aid

Each country should have clear legislation about legal aid, in-
cluding the competent authority/authorities to administer legal
aid and rules to guarantee standards for legal aid beneficiaries.
Bars or Law Societies are generally the most competent bodies for
the administration of legal aid, including the selection/appoint-
ment of LAPs.®®

The CCBE recommendation on legal aid states that “Legal aid sys-
tems need to be flexible and regularly evaluated, taking into consid-
eration new developments and needs. Legal aid must be extended to
include fields with special needs. (...) Some areas deserve particular
attention, such as alternative dispute resolution methods and the re-
quests for assistance, put forward by migrants and refugees. In this re-
spect, it is important to emphasize the need to protect and safeguard
the interests of the weaker party.” So, the CCBE took recommendations
on a framework for legal aid in the field of migration and international
protection. The CCBE has conducted some research on access to legal
aid in the field of migration and international protection among its
members. The data collected has been summarized in the form of rec-
ommendations as follows:®°

1. Procedures for accessing legal aid must be transparent, easily

understandable, and accompanied by clear terms and condi-
tions to ensure effective utilization.

2. Enhancing access to justice and fostering trustin institutions

requires individuals subject to migration and asylum proce-
dures to be fully informed of their right to legal aid. This in-

% Council of Bars and Law Societies of Europe (CCBE) Recommendations on legal aid,
2018, 1-7.

8 Council of Bars and Law Societies of Europe (CCBE) Recommendations on a frame-
work on legal aid in the field of migration and international protection, 2018, 1-7.
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cludes making such information readily available, accessible
in multiple languages, and presented in a child-friendly for-
mat where necessary. States must intensify efforts to dissem-
inate this information through both traditional and digital
means.

Migrants and asylum seekers must be afforded the same
treatment as nationals in matters relating to legal aid, per the
principles of equality and non-discrimination.

Free legal assistance should be made available from the ear-
liest possible stage of the migration or asylum procedure, en-
suring meaningful participation and protection of rights.
Unaccompanied children should always be granted access to
legal assistance. Special legal aid schemes should be provided
for these children.

Bars should consider establishing legal assistance/legal aid
protocols for migrants within the Bar.

Bars should consider creating a special committee on migra-
tion or international protection law. Such bodies would serve
as platforms for lawyers engaged in this area to exchange
expertise, enhance professional development, and promote
consistency in practice.

There should be legal information centers for migrants, at
least in bigger cities and at the borders, especially in situations
of higher numbers of arrivals. The CCBE encourages Bars to be-
come involved in such centers or to create them. The CCBE en-
courages Bars to provide training to ensure that lawyers pro-
viding legal aid are specialized in migration and asylum law.
States should collect statistics on legal aid for migrants, which
would allow for better assessment of the scale of the needs,
adjust budgets and resources, and assess to what extent a
specific legal aid scheme would be appropriate.
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10. The rates of remuneration for legal aid cases should be adapt-
ed to the volume and complexity of work involved in the
cases. Proportionate fees will ensure that lawyers with suf-
ficient expertise in the area opt to provide the required ser-
vices, thereby continuing to develop as experts in the field as
well as providing a much-needed service. Economically viable
and sustainable work would also attract more young practi-
tioners. All these elements will ultimately improve access to
justice and effectiveness of rights.

11. Legal assistance should be provided by qualified practitioners
with knowledge of migration and asylum law.

12. The EU could undertake further action to accomplish the fol-
lowing:

e Make available funds for the training of lawyers special-
ized in EU migration and asylum law.

e Make legal aid mandatory in any return procedure.

e Ensure that every person has the possibility of receiving
legal aid as early as possible to access justice — legal aid
should be effective and accessible.

¢  Ensure adequate remuneration for legal aid cases.

e Create a common legal aid framework for migration and
international protection.

According to UNHCR, adherence to the aforementioned recom-
mendations would enhance both the quality and effectiveness of the
registration procedure.”®

Since 2016, the Legal Aid Service has been providing legal repre-
sentation to asylum seekers whose disputes concerning the granting,
cessation, or revocation of international protection status or matters

70 EUAA, Asylum Report 2023: 4.10.1. Legal Information and Access to Legal aid as
Prerequisites of an Effective asylum Procedure (2023), https://euaa.europa.eu/asy-
lum-report-2023/4101-legal-information-and-access-legal-aid-prerequisites-effec-
tive-asylum-procedure
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related to the granting of asylum are subject to judicial review.”" Be-
ginning in 2024, lawyers representing asylum seekers were incorpo-
rated into the Thilisi Legal Aid Bureau for Specialized Cases.”? Given
the complex nature of refugee law, lawyers working on asylum cas-
es must possess expertise in both national and international refugee
law, as well as sufficient time and resources to deliver effective legal
aid. To support this goal, several targeted initiatives have been under-
taken. Since 2023, the Legal Aid Service has been actively cooperating
with the Office of the United Nations High Commissioner for Refu-
gees (UNHCR) with the aim of enhancing the quality of legal aid ser-
vices for asylum seekers in Georgia. With UNHCR's support, the Legal
Aid Service established a specialized group of lawyers focused on ref-
ugee law. This reform laid the foundation for the institutionalization
of narrow specialization within the Service. As part of the project, UN-
HCR funded the salaries of a project coordinator and a mentor-lawyer
for one year, while the Legal Aid Service employed four additional
specialized lawyers. As a result, the Service now has a dedicated team
of five lawyers providing legal assistance exclusively in asylum-relat-
ed cases.”> Moreover, a refugee law consultant joined the Bureau for
Specialized Cases and provided ongoing legal consultations to asylum
seekers throughout the year.

According to available reports, with the support of UNHCR, train-
ing sessions were conducted in 2020 and 2021 for lawyers employed
by the Legal Aid Service, further strengthening their capacity in refu-
gee and asylum law.”

71 Legal Aid Service of Georgia, Report on the Activities of the Legal Aid Service of
Georgia, 2020, 7.

72 Legal Aid Service of Georgia, Report on the Activities of the Legal Aid Service of
Georgia, 2024, 7.

73 Legal Aid Service of Georgia, Report on the Activities of the Legal Aid Service of
Georgia, 2021, 31-32.

74 Legal Aid Service of Georgia, Report on the Activities of the Legal Aid Service of
Georgia, 2020, 36. Legal Aid Service of Georgia, Report on the Activities of the Legal
Aid Service of Georgia, 2021, 63.
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Since legal aid lawyers cannot decide for themselves the number
of cases they have in their caseload, it is important to realize that an
unreasonable number of cases can lead to stress and burnout, which
may negatively impact both the well-being of legal professionals and
the quality of their decision-making — ultimately undermining the ef-
ficiency of the system as a whole.”> Regarding the ability to provide
qualified legal assistance, the Ethics Commission has repeatedly em-
phasized that a lawyer should handle only as many cases as they can
manage with due diligence and competence.

During the years 2024-2025, there has been a significant increase
in the number of applications submitted to the Legal Aid Service. In
2024 alone, 644 asylum-related cases were registered, and within the
first four months of 2025, 233 additional cases were received. Delays
in judicial proceedings contribute to the accumulation of cases, as law-
yers are unable to close ongoing matters while having to receive new
clients. Consequently, due to the limited number of staff, individual
lawyers are responsible for hundreds of cases, raising legitimate con-
cerns about the overall quality of legal aid provided. Furthermore, it
should be noted that legal aid lawyers are compensated through a
fixed salary scheme,”® which fails to align with the recommendations
of the Council of Bars and Law Societies of Europe (CCBE) concerning
fair remuneration for legal aid work.

CCBE recommendations emphasize the vital role of national bar
associations in fostering the growth of qualified legal services within
migration law. However, the situation in Georgia presents ongoing
difficulties. The Georgian Bar Association (GBA) reports that its Im-
migration Law Committee is currently serving its second term.”” The

75 United Nations High Commissioner for Refugees, Effective processing of asylum
applications: Practical considerations and practices, 2022, https://www.refworld.org/
docid/6241b39b4.html

6 Legal Aid Service of Georgia, Letter No. NLA 9 25 00014899, 6 May 2025.

77 Georgian Bar Association, Analytics Department, Letter No. N193/25, 22 April
2025.
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committee should be dedicated to increasing public knowledge of im-
migration law and enhancing the influence of lawyers in immigration
cases.”® As part of the committee’s activities, informational meetings
have addressed various issues related to residence permits. Further-
more, with the dedicated involvement of specific committee mem-
bers, the GBA initiated a pro bono legal aid program, establishing a
hotline to offer legal support to Ukrainian citizens living in Georgia.
Through this initiative, numerous Ukrainian individuals have received
qualified legal advice and support. But still, the committee has not
been active in recent years.

By implementing appropriate policy measures, such as including
immigration law subjects in ongoing legal education for GBA mem-
bers, enhancing the activities of the Immigration Law Committee, and
improving the pro bono system, the Georgian Bar Association can sig-
nificantly contribute to ensuring that asylum seekers have access to
competent legal representation.

2.3. Legal advisors and non-governmental organizations

In many countries, the provision of legal aid and representation for
asylum seekers before administrative bodies or courts remains the exclu-
sive domain of public or private attorneys. However, non-governmental
organizations (NGOs) and legal advisors also play a supplementary but
essential role in providing legal support within the asylum system.

Legal advisors are authorized to provide legal assistance in coun-
tries such as Belgium, Germany, Denmark, Hungary, France, Lithuania,
Italy, the Netherlands, Romania, Slovenia, and Norway. While they are
not permitted to act on behalf of asylum seekers or represent them be-
fore administrative or appellate bodies, in certain jurisdictions, special-
ized legal advisors are granted representation rights. Such examples
include the United Kingdom, Spain, and Switzerland. In Switzerland,

78 Georgian Bar Association, Charter of the Immigration Law Committee, art. 3, para. 1.
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there is also a distinct role for a neutral observer who may attend the
main asylum interview. These observers, affiliated with certified sup-
port organizations, may be present during interviews with the consent
of the asylum seeker, but only in an observational capacity.”

Legal advisors are primarily involved in the initial administrative
stages of asylum procedures in countries such as Belgium, the Czech
Republic, Denmark, Finland, France, Hungary, Italy, Lithuania, Roma-
nia, Spain, the Netherlands, and Norway. Their tasks may include pro-
viding information about the asylum procedure, assisting asylum seek-
ers in completing questionnaires, conducting research on the country
of origin, and attending the main asylum interview in a supporting
role.®® The extent and quality of legal aid provided by legal advisors
and their organizations largely depend on available financial resourc-
es, project-based funding, and institutional capacity.

In most countries, the qualification and training requirements for
legal advisors are less strictly defined than for private lawyers and dif-
fer in terms of the scope of their activities. In the Czech Republic, Ro-
mania, Slovenia, and Norway, legal counselling may only be provided
by graduates of law faculties. However, despite the requirement of a
law degree, Slovenia does not mandate knowledge of refugee law as
a prerequisite for providing legal assistance. In the United Kingdom,
legal advisors must register with the OISC, complete continuing pro-
fessional development, and, if they provide legal assistance through
paid advice or representation, they must be accredited under the Im-
migration and Asylum Accreditation Scheme.®'

Lawyers may be required to hold specific professional qualifica-
tions to provide legal assistance to asylum seekers. A good practice
has been identified in the Netherlands, where newly qualified lawyers

79 European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 21.

80 |bidem, 21.

8 |bidem, 22.
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are initially supervised by more experienced practitioners for at least
12 cases, and undergo an audit by the Bar Association every three
years. Additionally, in the United Kingdom, individuals providing le-
gal advice and representation in immigration and asylum law must be
registered with the OISC.

In Belgium, Ireland, Romania, Spain, the Netherlands, and Nor-
way, lawyers undergo specialized training in refugee law. In Ireland,
lawyers and solicitors who wish to represent asylum seekers before the
Refugee Appeals Tribunal in private practice are required to complete
training delivered by the Refugee Legal Service and UNHCR. In Spain,
in addition to undergoing specific training in asylum law, lawyers must
also have five years of professional experience as practicing attorneys,
and must be appointed by the Bar Association within the framework
of the free legal aid scheme.

In Greece, ltaly, Lithuania, and Norway, lawyers are also required
to have a certain number of years of professional experience in order to
represent asylum seekers under legal aid. This requirement may range
from approximately two to eight years, for instance, in the case of le-
gal representatives appearing before the Council of State in Greece.
In both the Netherlands and the United Kingdom, lawyers must also
undergo continuing professional development, which may include an-
nual training on asylum law.

IV. The Role of Legal Aid in Asylum Procedures

1. Access to Legal Aid
1.1. Means testing
The practice of providing free legal aid to asylum seekers varies
from country to country. There are primarily two types of approaches:
those based on financial resources and those based on the success-
ful completion of the asylum application. Additionally, asylum seekers
may need to follow certain rules to request a lawyer for legal repre-
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sentation. Allowing an asylum seeker to access free legal aid based on
an assessment of their financial situation is known as a means test-
ing.82 Asylum Procedures Directive gives Member State’s discretion to
provide in their national legislation that free legal assistance and/or
representation is granted ‘only to those who lack sufficient resources’.
There is no further guidance as to what constitutes ‘sufficient resourc-
es’ and therefore, this has been defined and interpreted in different
ways in national state practice.®* This requirement has become known
as the ’'sufficient means’ test in the provision of legal aid. The prac-
tice in the Member States surveyed varies widely regarding when the
means test is applied and what level of income of asylum seekers is
taken into account.

In Austria, Finland, France, Germany, Hungary, Ireland, Italy, Lithu-
ania, Slovenia, Spain, the Netherlands, the United Kingdom, and Swit-
zerland, the right to receive legal aid is based on means testing. Ap-
proaches differ regarding when the test is applied and how the income
of asylum seekers is evaluated. For example, in Finland, the means
testing is applied only at the appeal stage of the asylum procedure
to access free legal aid. In Hungary, the means testing is applied only
to asylum seekers who are not accommodated in state-run reception
centers. There is also a general presumption that most asylum seekers
are indigent upon arrival and lack the financial capacity to pay for legal
services. As a result, despite the existence of means-test-based regula-
tions in Belgium, the Czech Republic, Romania, and the Netherlands,
in practice, legal aid remains accessible without financial screening. In
Denmark, Greece, and Norway, a means test is not applied at all. Simi-
larly, in Georgia, national legislation guarantees access to legal aid for

8 Flynn, Hodgson, McCulloch, Naylor, 211.

8 Directive 2013/32/EU of the European Parliament and of the Council on Common
Procedures for Granting and Withdrawing International Protection, art. 21, para. 2(a)
(2013).

8 European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 27.
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asylum seekers regardless of their financial means, unless they have in-
dependently chosen legal representation through general procedures.

Means testing is also linked to the possibility of requiring partial
or full reimbursement of the cost of legal aid. Member States may re-
quest reimbursement if an asylum seeker’s financial situation substan-
tially improves or if legal aid was granted based on false or misleading
information regarding the asylum seeker’s financial status.

In countries where means testing is in place, such as Austria, the
Czech Republic, Germany, Hungary, Finland, France, Lithuania, Ireland,
Italy, Spain, the United Kingdom, and Switzerland, asylum seekers
may be required to reimburse legal aid costs. Practices vary regarding
time limits and legal grounds for such reimbursement. For instance, in
Austria, reimbursement may be requested within up to three years of a
final decision, and in Finland — within fifteen years of using legal aid. In
Germany, reimbursement may be claimed within four years, and in the
United Kingdom — within six years of the final decision. Asylum seekers
who conceal financial resources to obtain free legal aid may be subject
to criminal and/or civil penalties.®> In Georgia, legal aid is also provided
to asylum seekers by law, regardless of their ability to pay, if they have
not chosen a lawyer under the general rules. In Georgia, since legal aid
for asylum seekers is not subject to means testing, reimbursement of
legal service costs is not required.®

In reality, most asylum seekers will likely meet the requirements
under the means test and cannot afford private legal assistance and
representation. Asylum seekers often do not have sufficient financial
means at their disposal due to the nature of their flight from persecu-
tion and the fact that they may have restricted access, if any, to the la-
bor market in the country of refuge. The financial amount constituting
‘sufficient resources’ in means testing should not lead to the restriction
of legal aid.

8  |bidem, 27-28.
8 Law N4955 of Georgia on Legal Aid, 19 June 2007, Art. 5(23).
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In Member States where reimbursement of legal aid costs is re-
quired, such a requirement must be applied objectively, taking into
account the asylum seeker’s current financial situation. Reimburse-
ment of expenses may be requested within flexible timeframes that
also consider the asylum seeker’s other financial commitments. Based
on an individual assessment of each case, costs may be reimbursed
only partially.®” According to the recommendations of the ECRE/ELE-
NA study, when states apply a means testing, they should operate on
the presumption that asylum seekers do not have sufficient financial
resources to afford paid legal aid, unless there is clear evidence to the
contrary. Furthermore, the rules governing the reimbursement of le-
gal aid costs in cases where asylum seekers have knowingly concealed
their financial resources should only include proportionate sanctions
corresponding to the violation.®

1.2. Merits testing

Asylum Procedures Directive permits Member States to include in
their national legislation that free legal assistance and/or representa-
tion is granted on some conditions, including subsection (d) “only if
the appeal or review is likely to succeed.” This is commonly referred to
as the ‘merits—of-the—claim’ test and often it involves an examination
of whether there are reasonable grounds for the success of the asylum
claim.® It involves an assessment of the substance of the asylum claim
and an examination of the prospects of success.”

The merits testing is applied in Austria, France, Germany, Greece,
Ireland, Italy, the Netherlands, the United Kingdom, Switzerland, and

87 European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 28.

8 |bidem, 29.

8 Directive 2013/32/EU of the European Parliament and of the Council on Common
Procedures for Granting and Withdrawing International Protection, art. 20, para. 3
(2013).

% European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 29.
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Norway. Generally, this test determines whether legal aid is granted or
refused. However, Norway is an exception, where the test is used not
to decide eligibility for legal aid, but rather to determine the number
of legal aid hours allocated to the applicant. For example, fewer hours
are granted for manifestly unfounded cases. Nonetheless, all asylum
seekers in Norway receive some level of legal aid during appeals.

The merits testing is not applied in Belgium, the Czech Republic,
Denmark, Finland, Hungary, Lithuania, Romania, Slovenia, or Spain.
Practices vary regarding the grounds for refusing legal aid. For exam-
ple, in Germany and France, the time remaining to submit an appeal is
a significant factor in the application of the merits testing. In France,
Greece, and ltaly, the availability of legal aid depends on a substan-
tive assessment of the merits of the appeal, whereas the test is applied
less strictly in Spain and the Netherlands. In Ireland and Italy, the test
is applied strictly only at the stage of further appeals.®® According to
the Directive, the use of the merits testing is permitted for both legal
advice and document preparation as well as for representation, but in
practice, it is primarily used in the context of appealing decisions on
asylum applications.

Continuous access to free legal aid is in the interests of both the
state and the asylum seeker, as it helps identify individuals in need of
protection. Even where applicants are denied representation due to
the perceived lack of merit in their claims, it is vital that individuals at
risk still receive free legal assistance during the asylum procedure. The
merits testing may be justified as a way to reduce costs and use re-
sources efficiently in cases of clearly unfounded appeals, but there is
a risk that it may limit access to justice for asylum seekers, especially in
contexts where there is no possibility to appeal the refusal of legal aid.

According to ECRE/ELENA recommendations, states should apply
the merits test for legal representation only after the full examination
of the asylum claim, as required by international human rights law. The

o Ibidem, 29-30.
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test should not be so strict as to effectively deny access to legal assis-
tance. Moreover, it should not apply to legal aid required before the ap-
peal, such as for legal advice or preparing the appeal documentation.®?

Georgia does not apply a merit testing. Legal aid, including doc-
ument preparation and representation, is available regardless of the
merits of the appeal.®3

1.3. Accessibility by stage of proceedings

There are the following five key stages during the processing of
an asylum application where legal assistance and/or representation
(whether free or paid) is essential:

1. Atthetime of submitting the asylum application and upon its

initial rejection;

2. During the preparation and submission of an appeal;

During representation in appeal proceedings, particularly if
the procedure includes an oral hearing.

4. Following the outcome of the appeal, when legal consulta-

tion may be needed;

5. Inconnection with any decision by the authorities concerning

expulsion.®

Across many jurisdictions worldwide, there is ongoing debate
about the necessity of legal aid and representation at each of these
stages, as well as the specific role of legal professionals. Depending on
the procedural context, these arguments may be well-founded or less
persuasive, depending on what is at stake at each phase. These consid-
erations are not limited solely to the asylum system; they are complex
and multi-layered.

The availability of legal assistance at particular stages of the asy-
lum procedure varies across countries. In Belgium, Finland, Hungary,

92 |bidem, 30-31.
% |bidem.
% QGuild, 262.
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Spain, the Netherlands, and the United Kingdom, asylum seekers have
the right to legal assistance throughout all stages of the asylum pro-
cess. Legal aid is likewise available at every stage in Ireland. However, in
Ireland, asylum seekers housed in direct provision centers are required
to contribute a flat fee of €6 for legal consultation and representation
before the appellate body, the Refugee Appeals Tribunal. According-
ly, the Irish model may be characterized as low-cost legal assistance,
rather than entirely free. Similarly, in practice, asylum seekers in Ger-
many and France are sometimes required to contribute to the cost of
legal aid. In Spain, legal assistance remains available throughout the
asylum procedure. Even in cases where access to legal aid is denied,
non-governmental organizations (NGOs) can still provide support to
asylum seekers. In Lithuania, Slovakia, and Norway, legal assistance is
generally available only at the appeal stage. However, exceptions ap-
ply — for instance, unaccompanied minors may receive legal aid during
the first-instance procedure. This constitutes good practice in terms of
ensuring access to legal assistance and representation for asylum seek-
ers. In Austria, the Czech Republic, Denmark, France, Germany, Greece,
Italy, Lithuania, Romania, Slovakia, Norway, and Switzerland, legal as-
sistance is generally available only at the appeals stage of the asylum
procedure. However, this does not mean that asylum seekers in these
countries are entirely deprived of legal aid during the first-instance ad-
ministrative proceedings. In most of these countries, asylum seekers
receive support from legal advisors working with non-governmental
organizations during the initial stages of the asylum process.*

The situation of free legal aid in Greece warrants particular atten-
tion, as it severely limits access to protection mechanisms for asylum
seekers. In theory, asylum seekers in Greece are entitled to free legal
aid at the appeals stage. However, in practice, there are significant
limitations. Representation before the Council of State is permitted

%  European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 32.
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only by senior lawyers, that is, attorneys with at least eight years of
professional experience. Furthermore, under Greek law, each lawyer is
permitted to take on only one legal aid case per year under the legal
aid scheme. These restrictions substantially hinder access to legal as-
sistance for asylum seekers in Greece. According to recommendations
by ECRE/ELENA, legal aid should be available at all stages of the asy-
lum procedure for applicants who lack the financial means to hire pri-
vate legal counsel, as the right to legal assistance and representation
is a fundamental component of a fair and effective asylum process. In
countries where legal aid is offered only at the appeal stage, exceptions
should be made for vulnerable applicants, including unaccompanied
children. Given their specific vulnerability, such asylum seekers should
have access to free legal aid throughout the asylum procedure.®®

Georgia is among the states where access to free legal aid be-
comes available when appealing a negative decision by the Ministry
of Internal Affairs or a decision of the City Court. Under Georgian leg-
islation, the Legal Aid Service provides free legal assistance to asylum
seekers or persons with international protection in cases concerning
the refusal, cessation, revocation, or withdrawal of their status.”’

1.4. Access to interpreters and experts

Effective communication is essential for accurately identifying
the protection needs of asylum seekers. Qualified legal representa-
tion relies on the ability of the lawyer and client to communicate in
a language the client understands. This enables the lawyer to coor-
dinate a defense strategy with the client during case proceedings, to
continuously obtain relevant information needed for representation,
and to consider the client’s advice and interests.”® A key component of
effective communication is the provision of high-quality interpretation

% |bidem, 33.

9 Law N4955 of Georgia on Legal Aid, 19 June 2007, Art. 5(23).

%8 Georgian Bar Association, Ethics Commission Decisions No. 096/11, 25
July 2012
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services. The involvement of a professional interpreter is crucial in en-
abling asylum seekers to access legal assistance, which directly affects
the quality of legal representation.

In most countries, the language barrier appears to be a structur-
al problem in communication between asylum seekers and their law-
yers. Some countries, such as Finland, provide access to professional
interpreters for communication with legal representatives. However,
in many cases, lawyers themselves assume the role of an interpreter,
a practice found in Denmark, Ireland, the Netherlands, and Sweden.
Problems with an interpreter availability have been documented in
Belgium, the Czech Republic, and Slovakia. According to a study by the
EU Agency for Fundamental Rights (FRA), some asylum seekers report-
ed using body language to communicate with their lawyers. In ten EU
member states, 21 asylum seekers interviewed identified the language
barrier as one of the main obstacles they face in communicating with
their lawyers when preparing appeals. In other EU countries, asylum
seekers stated that they either did not receive a copy of their appeal
(Belgium, Luxembourg, Sweden) or received it but could not under-
stand it, as it was not systematically translated for them by their lawyer
(Austria, Ireland, Lithuania, Luxembourg, Poland, Slovakia).*® Addition-
ally, consultation with experts, such as medical professionals, may be
necessary to adequately assess protection needs.'®

1.5. Appointment of a legal representative

Ensuring access to qualified legal aid for asylum seekers requires
careful attention to who appoints the lawyer or legal representative
handling the case, and through what procedure. Appointment sys-
tems vary across countries: in some, this function lies with the Bar As-
sociation, while in others, it is carried out by the Legal Aid Agency. The

% EU Fundamental Rights Agency, Access to effective remedies: The asylum-seeker
perspective, 2010, 30.

19 European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 34.
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structural involvement of an independent professional body, such as
a Bar Association or a specialized authority responsible for legal aid,
can serve as an additional safeguard to ensure the quality of legal as-
sistance provided to asylum seekers. For example, in Belgium, France,
Italy, Romania, and Spain, the Bar Association appoints lawyers from a
designated register. In contrast, in Finland, Ireland, Lithuania, Slovenia,
the Netherlands, and the United Kingdom, the Legal Aid Agency is re-
sponsible for legal aid. In Finland, France, and the Netherlands, asylum
seekers are also allowed to choose a lawyer of their preference within
the framework of legal aid. However, in Belgium, the Czech Republic,
Ireland, and Romania, clients cannot choose their legal representative
if they are from the Legal Aid Agency.’”’

In some countries, asylum seekers are required to complete an ap-
plication form to request legal aid. Such countries include the Czech
Republic, Germany, Hungary, Ireland, and Italy. This approach is chal-
lenging. Experience in Germany has shown that asylum seekers are not
always adequately informed in a language they understand about the
procedures for accessing legal aid, and legal assistance may become
inaccessible for illiterate asylum seekers.

According to the ECRE/ELENA recommendations, in systems with
such appointment procedures, legal aid should be made available to
asylum seekers to help them complete application forms, which may
be complex and require detailed information. For example, in Italy,
lawyers specifically selected by the applicant assist asylum seekers in
filling out the necessary legal aid application.'

In several countries, the role of non-governmental organizations
is crucial to ensure that asylum seekers receive qualified representation
and sufficient information about their rights during the asylum proce-
dure. This is especially true for Finland, Italy, Romania, Slovenia, Spain,

101 |bidem, 31.
192 |bidem.
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the Netherlands, the United Kingdom, and Switzerland.'® ECRE/ELE-
NA recommends that asylum seekers should receive timely informa-
tion in a language they understand about the system, enabling them
to appoint and contact a lawyer. The precondition for appointing a
legal representative should not be so restrictive as to impede effective
access to justice.

2. Legal Aid in the Asylum Procedure

2.1. The interview stage

A key moment in the asylum procedure is the interview conducted
by the first-instance authority. Article 16(4) of the Asylum Procedures
Directive allows Member States to ensure the presence of a “legal ad-
visor or other counsellor” during the interview. Although lawyers or
legal advisors are permitted to attend the interview, in practice, they
are rarely present in several countries, primarily due to the absence of
legal aid or insufficient funding or capacity for NGO legal advisors to
provide support at interviews. In some cases, lawyers are not informed
of the interview date, or the interview is not rescheduled even if the
selected date is unsuitable for them. In Finland, if requested by the
asylum seeker, the interview is postponed if the lawyer is unable to at-
tend. The scope of participation for lawyers during the interview varies
by country. In Austria, Belgium, and Germany, lawyers are permitted
to actively participate, including asking additional questions and pro-
viding comments. In the Czech Republic and the United Kingdom, they
are not allowed to ask additional questions. According to ECRE/ELENA
research recommendations, legal aid should include the presence of
lawyers or legal advisors during asylum interviews. If the asylum seek-
er is represented by a lawyer or legal advisor, the interview should be
postponed or rescheduled in the event of their inability to attend due
to objective circumstances. Lawyers and legal advisors should be al-

103 |bidem, 31-32.
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lowed to take an active role during the interview, including interven-
ing and providing comments, and additional questions to assist the au-
thorities in identifying the applicant’s protection needs. States should
ensure that the lawyer or legal advisor representing the asylum seeker
has access to all information included in the client’s file, to uphold the
principle of equality of arms.'%4

2.2. Representation in court

Judicial specialization becomes particularly important during
court representation. In Austria, Denmark, France, Ireland, the United
Kingdom, and Norway, appeals are heard by specialized state bodies.
In Finland, the Netherlands, and Switzerland, there are specialized
chambers within the general court system. In Hungary, Italy, Slovakia,
and Spain, there are no specialized bodies, and cases are heard under
administrative procedural law. The powers of courts to make decisions
also vary. In Austria, Denmark, France, Ireland, and Norway, the appeal
body has the authority to overturn decisions. In the Czech Republic,
Greece, and the Netherlands, courts only have the power to refer cases
back for reconsideration. The nature of court proceedings also differs,
with some systems allowing cases to be heard without an oral hearing,
as in Switzerland. It is essential that legal aid is provided not only for
initial appeals but also for any subsequent appeals, and that itincludes
both preparatory work and representation.'®®

V. Monitoring Mechanisms for Legal Aid Providers
1. Client Satisfaction with Legal Representation

Free legal aid in migration-related matters is typically provided by
the Legal Aid Service, specialized non-governmental organizations, or
private entities contracted by the state to work on migration issues. Le-

104 1bidem, 36-37.
195 |bidem, 40-42.
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gal representation in the appeals process is typically provided by law-
yers who are often selected from a state-funded program designed to
support socially vulnerable individuals. However, there is no guarantee
that these lawyers have sufficient knowledge or experience in immi-
gration law.

According to research conducted by the European Union Agen-
cy for Fundamental Rights (FRA), respondents expressed mixed satis-
faction with the legal assistance they received. Some reported a lack
of trust in their legal representatives, which was attributed to insuf-
ficient qualifications or inattentive service. Lawyers often operated
independently, rarely meeting with clients before proceedings, or
only making contact during appeal hearings. Additionally, lawyers fre-
quently failed to adopt an individualized approach to each case, rely-
ing instead on generic appeal templates where only the applicant’s
name was changed. Some asylum seekers also questioned the inde-
pendence of state-funded lawyers, suspecting a conflict of interest due
to their government funding. Conversely, others believed that lawyers
appointed under state agreements were more likely to be taken seri-
ously by courts and administrative bodies, potentially increasing the
likelihood of a favorable outcome.®

One of the most frequently cited issues in the FRA study was the
lack of communication between lawyers and their clients. Asylum
seekers across multiple countries reported that lawyers conducted
proceedings autonomously and only contacted applicants when their
intervention was required or to communicate the outcome. In Lithua-
nia and Poland, it was noted that some lawyers demanded uncondi-
tional trust and even requested clients to pre-sign blank documents.'"”

In Georgia, by order of the Director of the Legal Aid Service ti-
tled "On the Study of Services and Activities Provided by Lawyers of

% EU Fundamental Rights Agency, Access to Effective Remedies: The Asylum-seeker
Perspective, 2010, 29-30.
197 lbidem, 27.
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the Specialized Cases Bureau of the Thilisi Legal Aid Office,” an as-
sessment was mandated to evaluate the performance of lawyers han-
dling asylum-related cases. One of the designated evaluation criteria
was beneficiary satisfaction, with the Department of Analytics and
International Relations assigned to carry out the study. Specialists
in the department gathered contact information and preferred lan-
guages for communication from case files and the national case bank.
To conduct interviews, the Legal Aid Service employed interpreters
in French, Turkish, Persian, and Urdu, ensuring that the satisfaction
survey adhered to a standardized form and pre-determined set of
guestions. The resulting data was submitted to the Division for the
Assessment of Specialized Cases within the Quality Assurance Depart-
ment.'®® However, since the findings were not made public, the level
of client satisfaction remains unknown.®

All lawyers working on specialized cases under the Legal Aid Ser-
vice are members of the Georgian Bar Association and are thus subject
to the Code of Professional Ethics for Lawyers, falling within the juris-
diction of the Ethics Commission. In parallel, an inquiry was made to
the Ethics Commission regarding the evaluation of client satisfaction
with services provided by private attorneys. The Commission, howev-
er, was unable to provide information specifically tied to complaints
involving asylum seekers, as the existing statistical data is processed
solely by general client categories. Consequently, it remains impossible
to assess the Commission’s experience or responsiveness concerning
grievances raised by asylum seekers.

Lawyers handling specialized cases within the Legal Aid Service
are members of the Georgian Bar Association and therefore, they are
subject to the Code of Professional Ethics for Lawyers, which places
them under the jurisdiction of the Ethics Commission. In relation to
private lawyers, an official request was submitted to the Ethics Com-

%8 Report on the Activities of the Legal Aid Service of Georgia, 2024, pp. 70-71.
199 Legal Aid Service of Georgia, Official Letter No. NLA 9 25 00014899, May 6, 2025.
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mission to obtain data for evaluating client satisfaction. However, the
Commission was unable to provide information specifically based on
complaints submitted by asylum seekers, as it was revealed that the
statistics are processed solely according to general client identifiers.'™
As a result, it is not possible to assess the Ethics Commission’s expe-
rience or engagement in handling complaints submitted by asylum
seekers.

2. Quality Control of Legal Services

Effective access to justice requires the provision of high-quality le-
gal consultation. It is also essential to have regulatory mechanisms in
place to monitor the work of legal aid providers. There are generally
two main methods for ensuring the quality of legal assistance: over-
sight by a monitoring body and accountability based on professional
ethics.™

The work of Legal Aid lawyers, including specialized lawyers, is
subject to review by the Monitoring Unit of the Legal Aid Service, un-
der the decision ‘On the Approval of the Rules and Criteria for Evalu-
ating the Quality of Legal Consultation and Legal Assistance Provided
by the Legal Aid Service of Georgia (LEPL)".""2 Also, because they are
subject to professional ethics, the activities of public lawyers are also
subject to scrutiny by the Ethics Commission.'" Legal aid lawyers have
raised concerns regarding the quality control mechanism for legal ser-
vices, specifically, the substantive review of legal assistance provided,
arguing that it may infringe upon their right to professional indepen-
dence. During the drafting phase of the regulation, legal aid lawyers

10 Ethics Commission of the Georgian Bar Association, Official Letter No. N092/25,
May 5, 2025.

" European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 65.

12 Legal Aid Council of the Legal Aid Service of Georgia, Decision No. N120, Novem-
ber 24, 2023.

13 Law N4955 of Georgia on Legal Aid, 19 June 2007, Art. 16(6).

241



consulted the Ethics Commission for a professional recommendation,
inquiring whether it would be ethically permissible to submit full case
files to their employer for monitoring purposes. The Ethics Commission
advised attorneys not to disclose case materials related to clients to
representatives of the Monitoring Unit. Even if a lawyer were to submit
the case materials to the Director of the Legal Aid Service, such review
should be limited strictly to administrative aspects, about organiza-
tional matters, and should not involve a detailed examination of the
lawyer’s work and the substantive evaluation of the quality of legal
services provided."*

According to the Legal Aid Service, it cannot interfere with an at-
torney’s work due to the principle of professional independence, such
as by prescribing a specific legal strategy in a case. However, the Ser-
vice asserts that it has the right to oversee whether the actions neces-
sary forimplementing the strategy, selected by the attorney and client,
are carried out appropriately, timely, and per procedural or substan-
tive legal standards, or as agreed with the client. These include, for
example, the lawyers’ timely appearance in court, adequate and timely
communication with the client, timely submission of procedural docu-
ments, properly drafted claims, and consistent client communication.
The Service considers this approach a means of avoiding arbitrary con-
duct by lawyers.">

During the review of the evaluation system, the Ethics Commission
of the Georgian Bar Association was consulted again. However, the
Commission declined to issue a recommendation and refrained from
conducting a substantive assessment of the monitoring procedures.'®

"4 Ethics Commission of the Georgian Bar Association, Recommendation No.
N010/15, December 10, 2015.

5 Legal Aid Council, Decision No. N120, On the Approval of the Rules and Criteria for
Assessing the Quality of Legal Consultation and Legal Aid Provided by the Legal Aid
Service of Georgia, Chapter Ill, 2023, p. 6.

6 Ethics Commission of the Georgian Bar Association, Recommendation No.
N001/20, May 6, 2020.
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A dissenting opinion regarding the Commission’s decision suggests
that it should have evaluated the rules on substantive grounds for
several reasons: namely, because the quality evaluation process allows
third parties to access information about the attorney-client relation-
ship that is protected by professional confidentiality. This raises a risk
of breaching attorney-client privilege. Moreover, even obtaining client
consent, regardless of the form, to monitor legal services may pose a
heightened risk of rights violations and could negatively affect public
trust in the Legal Aid Service.

The approach of the Legal Aid Service is inconsistent with the
standard for assessing the quality of legal services provided by a law-
yer as established by the Ethics Commission. The Ethics Commission
refuses to substantively evaluate the procedural actions and strategic
decisions undertaken by a lawyer in the course of verifying the quality
of legal representation. According to the Commission, this evaluation
would contradict the high standard of professional independence in-
herent in the practice of law.™"’

The Commission has clarified in multiple decisions that profes-
sional judgments made by lawyers are linked to the nature of their in-
dependent profession, which is based on their professional experience
and qualifications. A comprehensive assessment of the legal services
provided would require the Commission to evaluate the quality of
each action undertaken by lawyers during case management, which,
in the Commission’s view, would infringe upon the principle of profes-
sional independence of the lawyer.'"®

To establish uniform practice, the Ethics Commission has agreed
on the scope of assessing the quality of legal services provided by law-
yers within disciplinary proceedings. The Commission determined that

17 Ethics Commission of the Georgian Bar Association, Decision No. N100/17, Decem-
ber 24, 2018.

18 Ethics Commission of the Georgian Bar Association, Decision No. N083/18, Febru-
ary 28,2019.
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legal services meet the standard of professional competence if the fol-
lowing conditions are fulfilled:

e The lawyer offers services within the scope of their specializa-
tion.

e The strategy is agreed upon with the client, and the lawyer
acts within the bounds of the client’s lawful and ethical in-
structions.

e The lawyer is focused on protecting the client’s best interests
by the agreed-upon strategy, and the services provided are
not merely formal.

e The lawyer's position gives rise to a reasonable presumption
that they have taken prudent steps to understand and handle
the client’s case.”?

In this regard, the Commission’s approach aligns with the substan-
tive criteria used by the Legal Aid Service when reviewing the quality
of legal services.

A formal procedure for reviewing the work of lawyers and oth-
er legal aid providers exists in countries such as Ireland, Lithuania, the
Netherlands, the United Kingdom, and Switzerland. In some cases, the
monitoring body is a committee established within the legal aid ser-
vice itself, such as in Ireland or the Netherlands, or a professional legal
body, such as the Bar Association in Lithuania. In both Ireland and the
Netherlands, the monitoring committee operates in connection with
the Legal Aid Board. There are also quality control regulations in place,
which go beyond the provisions of professional codes of ethics and in-
clude additional criteria subject to review. By contrast, mechanisms for
assessing the quality of legal services provided by non-governmental
organizations are less developed. Given that in some countries NGOs
play a decisive role in providing legal assistance to asylum seekers, it is

19 Ethics Commission of the Georgian Bar Association, Minutes No. N04/19 of the
Working Meeting for the Establishment of Uniform Practice, March 4, 2019, p. 5.
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essential to establish quality assurance mechanisms, even if these can-
not reach the same level of formalization as disciplinary bodies of legal
aid services or bar associations.'?

Monitoring the quality of legal aid is essential, as it involves the as-
sessment of the professional activities of legal aid providers. However,
the approach of the Ethics Commission, which refrains from evaluating
the substantive quality of legal reasoning, is worth adopting. It is desir-
able for legal aid service monitoring to be carried out in a manner con-
sistent with the general standards established for assessing the quality
of services provided by lawyers.

The recommendation by ECRE/ELENA is also noteworthy: a mech-
anism for filing complaints regarding unethical conduct by advocates
should be accessible to asylum seekers, and they should be adequate-
ly informed about this possibility at the outset of the asylum proce-
dure.'”

VI. Conclusion

Asylum seekers require legal assistance to ensure long-term se-
curity and protection against discriminatory treatment. Legal advo-
cacy for asylum seekers serves as a crucial tool enabling their transi-
tion from temporary migrants to permanent residents. Lawyers hold
a special place in the dialogue with the state, as they help enforce the
guarantees established by law. The state must ensure access to legal
assistance for asylum seekers that is both qualified and reliable. Empir-
ical research has revealed that, in practice, the legal aid system, which
should guarantee a certain quality of legal services at the expense of
the qualifications of lawyers, has not yet been ready to respond to the
existing demand for legal aid. The lawyer cannot meet the standard of

120 European Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), Survey on Legal Aid for Asylum Seekers in Europe (2010), 65.

121 |bidem, 65.
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qualified legal services if burdened with hundreds of ongoing cases,
creating a threat to formal legal aid.

The Legal Aid Service's objective of ensuring the professional
qualification of employed lawyers through the introduction of a qual-
ity control mechanism may be assessed positively. However, the deci-
sion titled “On the Approval of the Rules and Criteria for Evaluating
the Quality of Legal Consultation and Legal Assistance Provided by the
Legal Aid Service of Georgia”, in its current form, does not comply with
the right to a fair trial and poses a threat to the independence of legal
counsel. Itisrecommended to introduce a standard for monitoring the
activities of public advocates that will not create a threat of violating
the right of lawyers to practice independently.

To enhance asylum seekers’ access to justice in practice and to en-
sure the provision of qualified legal aid, it would be advisable to imple-
ment the following recommendations:

1. Ensure access to free legal aid for asylum seekers by increas-
ing the number of specialized lawyers. Given current human
resource limitations, the provision of reliable and high-quality
legal assistance is unlikely, which may call into question the
state’s capacity to protect the rights of asylum seekers.

2. Provide periodic training for lawyers in immigration law to
improve service quality. Analysis of reports by the Legal Aid
Service indicates that lawyer training lacks a systematic ap-
proach and is typically attended by managerial staff rather
than the lawyers directly handling asylum cases.

3. Change the fixed remuneration system for free legal aid law-
yers based on their workload.

4. Make sure that the Georgian Bar Association (LEPL) actively
engages through its Immigration Committee. Such involve-
ment would strengthen the role and participation of the legal
profession in the ongoing immigration law reform process in
the country.
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In order to improve the qualifications of lawyers in immigra-
tion law, provide training to lawyers within the framework of
continuing legal education, which will contribute to increas-
ing specialization in this area.

In monitoring lawyers employed by the Legal Aid Service, take
initiatives that pose minimal risk to lawyers’ independence.
These may include the review of non-substantive aspects of
legal services, the establishment and application of effective
mechanisms through a Legal Services Advisory Council for
monitoring purposes, and the development of training pro-
grams that take into account specific educational needs.
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ASSESSMENT OF THE PRINCIPLE OF CREDIBILITY
WITH REGARD TO GRANTING REFUGEE STATUS

Kizeitar Gojaeva

|. Introduction

The protection of refugee rights constitutes one of the major chal-
lenges in international law.” Due to the current global situation, inter-
nal conflicts, personal reasons, and various other factors, individuals are
often forced to leave their countries and seek refuge in a safe state.
The number of such individuals has reached 123.2 million.? According
to data from the Ministry of Internal Affairs of Georgia, for the year of
2024,1,641 individuals have been registered as asylum seekers in Geor-
gia.* When making an emotionally driven decision such as leaving one’s
country — especially in the light of fear and other unfortunate factors -
the process of granting refugee status becomes critically important, en-
compassing both legal and ethical values. Due to the complexity of this
process, it is only natural that various problematic issues arise; among
them, the assessment of credibility during the examination of interna-
tional protection claims for the purposes of status determination stands
out as one of the most essential components, incorporating a range of
evaluative criteria.> Credibility assessment is a complex and multifacet-

' Hathaway, 272.
2 Ustun, 363.

3 UNHCR - The UN Refugee Agency, Global Trends: Rofced Displacement in 2024.
https://www.unhcr.org/global-trends-report-2024

4 Ministry of internal affairs, Number of citizens registered as asylum seekers 2024
https://info.police.ge/page?id=863&parent_id=258
> Bodstrém, 623.
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ed process that often depends on the applicants’ ability to recall — spe-
cifically, how accurately they can remember and recount events, partic-
ularly when those events involve traumatic experiences or instances of
torture.® It is worth examining to what extent the competent admin-
istrative authority takes into account the applicant’s psycho-emotion-
al condition when assessing credibility. Where is the boundary drawn
between private and public interests — particularly when, on the one
hand, stands the individual's fundamental right to protection, and on
the other, the state’s obligation to ensure national security? The prop-
er, effective, and fair assessment of credibility determines the future of
many individuals, ensures the full implementation of international ob-
ligations, and upholds the legality of the refugee status determination
process. Therefore, given its significance and specificity, credibility as-
sessment remains one of the most pressing issues in this field.

In Georgia, the procedures for rejecting asylum applications lack
transparency.” At the stage of obtaining refugee status, the asylum
seeker must demonstrate a well-founded fear of persecution, which
must be substantiated by appropriate evidence. For the substantive
examination of the case, the submission of adequate evidence by the
applicant is of crucial importance.® All of this places an additional bur-
den on the applicant. The process requires the evaluation of numerous
factors, such as the natural characteristics of memory, psychological
trauma, and other relevant circumstances.’ The UNHCR has developed
specific criteria for the assessment of credibility."

6 McDonald, 118.

7 Institute for Development of Freedom of Information, The Procedure for Refusing
Asylum in Georgia Is Not Transparent (Thilisi, 2017), 3.

8 Law N42-1b of Georgia “On International Protection”, 1 December 2016, Art. 13.

° Saadi v. Italy, App. No. 37201/06, European Court of Human Rights, 28 February
2008, para. 128.

0 lbidem.

" European Asylum Support Office, Practical Guide: Evidence Assessment
(Luxembourg: European Asylum Support Office, 2015).
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In the case law of the European Court of Human Rights, numerous
important decisions have been adopted concerning the issue of credi-
bility, which establish the legal standards for credibility assessment and
specifically clarify its role in the protection of human rights.’ Credibili-
ty assessment requires particular caution with regard to individual cir-
cumstances.

The aim of this article is to explore, examine, and identify the le-
gal and ethical issues that arise during the credibility assessment stage,
including how administrative authorities and the common courts of
Georgia apply decisions of the European Court of Human Rights in
credibility evaluations, whether such decisions are applied on a case-
by-case basis, and to what extent international judgments and trea-
ties are utilized. For this purpose, the study employs comparative legal,
systemic, analytical, and descriptive research methods. Through the
comparative legal method, the case law of the European Court will be
analyzed in the context of refugee status determination. Systemic, ana-
lytical, and descriptive methods will be used to assess the accuracy and

relevance of procedures for granting refugee status.

II. The Role of the Principle of Credibility
in the Refugee Status Determination Process
Refugee status is granted to a foreign national or a stateless per-

son who is outside their country of origin and has a well-founded fear

of being persecuted on the grounds of race, religion, nationality, mem-

2 N.v. Sweden, App. No. 23505/09, European Court of Human Rights, 20 July 2010,
para. 42; F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23
March 2016, para. 145; A.A. v. Switzerland, App. No. 58802/12, European Court of
Human Rights, 7 January 2014, para. 41; J.K. and Others v. Sweden, App. No. 59166/12,
European Court of Human Rights, 23 August 2016, para. 53; Sufi and Elmi v. the United
Kingdom, App. Nos.8319/07 and 11449/07, European Court of Human Rights, 28 June
2011, para. 202.
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bership in a particular social group, or political opinion, and who is un-
able or, owing to such fear, unwilling to return to the country of origin
or to avail oneself of its protection.* One of the core elements in de-
termining refugee status is the assessment of credibility, which plays a
crucial role in establishing whether the applicant meets the criteria for
being granted refugee status.' The administrative authority and the
court assess the truthfulness and plausibility of the information pro-
vided by the applicant.”™

The procedure for granting refugee status is closely linked to the
determination of the truthfulness of the information provided by the
applicant and involves several stages, namely: submitting an applica-
tion, registering the individual as an asylum seeker, and conducting
the asylum seeker’s interview.'® The interview is the initial stage during
which primary information is obtained from the asylum seeker, and it
plays an important role in the subsequent examination and credibility
assessment process. In many cases, this represents the applicant’s first
direct interaction with the administrative authority of the host country.
Within four months from the registration of the application, the Min-
istry conducts an interview with the asylum seeker." In the process of
determining refugee status, individual interviews are conducted not
only with the asylum seeker but also with each adult member of their
family, provided they are present in the territory of Georgia.'® The inter-
view is one of the key procedures through which it is possible to obtain
detailed and specific information from the applicant.”

3 Law N42-Ib of Georgia “On International Protection”, 1 December 2016, Art. 15.
4 Kinchin, Mougouei, 1.

5 Decision N3/7538-15 of the Thilisi City Court, 5 January 2016.

6 Law N42-1b of Georgia “On International Protection”, 1 December 2016, Art. 27.
7 Ibidem, Art. 35.

'8 Order N33 of the Minister of Internal Affairs of Georgia on the Approval of the
Asylum Procedure, 6 July 2020, Art. 27.

9 European Asylum Support Office, Practical Guide: Evidence Assessment
(Luxembourg: European Asylum Support Office, 2015), 10.
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Following the completion of the interview and registration stag-
es, the administrative authority identifies the essential facts, the eval-
uation of which takes place within the framework of the principle of
credibility.?® The conclusion issued by the relevant structural unit of
the Ministry regarding the granting or refusal of asylum is based on
the following factors: the asylum seeker’s registration interview; the
interview conducted with the asylum seeker; the analysis of the cred-
ibility of the information and facts provided by the asylum seeker, as
well as the applicant’s behavior; the verification of information ob-
tained from the asylum seeker and accompanying family members;
country-of-origin information (COI); and the comprehensive examina-
tion of the circumstances related to the applicant’s departure from
the country of origin, transit through third countries, and entry into
and stay in Georgia.?’

Credibility assessment is a crucial component of the refugee status
determination process and significantly influences the final decision.
At every stage, it is essential for the applicant to provide the adminis-
trative authority with consistent and coherent information; therefore,
a clear explanation of the content and a precise definition of the as-
sessment criteria are imperative.

1. Definition of the Principle of Credibility

The principle of credibility refers to the legal assessment of the
reliability of the information provided and the evidence submitted by
the applicant during the stages of application, registration, and inter-
view.?? Credibility assessment generally involves the examination of
three main aspects:internal consistency—whether the applicant’s state-

20 Decision N3/3111-24 of the Thilisi City Court, 31 July 2024.
21 Law N42-1b of Georgia “On International Protection”, 1 December 2016, Arts. 27,
35, 53.

22 Beyond Proof: Credibility Assessment in EU Asylum Systems (Brussels: European
Union Agency, 2013), 13.
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ments are coherent with one another; external consistency — whether
the information provided aligns with known and verified facts; and
plausibility and reasonableness —whether the described circumstances
are realistic and likely to have occurred.?® As a result of this assessment,
it is determined which evidence may be considered credible and used
in the process of establishing a well-founded fear of persecution and
the real risk of serious harm.?*

The principle of credibility is one of the essential components of
the refugee status determination process. It is based on the assessment
of the consistengy, plausibility, and conformity of the applicant’s state-
ments with objective facts. This principle serves as the basis for deter-
mining whether the claim is credible and whether it can be used to
establish a well-founded fear of persecution.

2. Assessment Criteria under the Principle of Credibility

Credibility assessment is not formally listed among the criteria
for granting refugee status; however, it is essential for the applicant
to substantiate a real and well-founded fear of persecution.? The pro-
tection of refugees has always had a political dimension;? as a result,
states have developed their own distinct criteria for assessing credi-
bility.?” These criteria are shaped by the state’s internal policies and its
interest in ensuring national security.?® One of the core principles of
immigration policy is the assessment of credibility in relation to asy-
lum seekers.?® According to the practice developed by UNHCR, five key

3 Weston, 88.

24 European Union Agency, Beyond Proof: Credibility Assessment in EU Asylum
Systems (Brussels, 2013), 13.

% Gyulai, 22.

% Goodwin-Gill, 560.

27 Ustun, 365.

28 Goodwin-Gill, 560.

2 UK Home Office, Assessing Credibility and Refugee Status in Asylum Claims Lodged
on or after 28 June 2022 (Accessible) (London: UK Home Office, 2023), 7.
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criteria are considered in the assessment of credibility, namely: (1) suffi-
ciency of detail and specificity; (2) internal consistency — the coherence
between the information provided orally and/or in written or material
form by the asylum seeker; (3) external consistency — the consistency
between the applicant’s statements and the information provided
by family members and/or other witnesses; (4) consistency with the
country-of-origin information (COI); and (5) plausibility.®® In one par-
ticular case, the Thilisi City Court applied credibility assessment criteria
recognized in international practice in the reasoning of its decision.?'
In another ongoing case concerning the granting of refugee status to
the applicant’s relative, the court did not address the aforementioned
credibility assessment criteria separately, nor did it place any particu-
lar emphasis on them in its decision.3> Nevertheless, the court did, to
some extent, take into account the international legal framework and
practice, which was reflected in the reasoning of its decision.?* It is also
worth noting that, during the court hearing, the judge refused to ac-
cept the claimant’s new arguments, emphasizing that such informa-
tion should have been submitted in advance to the administrative au-
thority. Consequently, the court did not consider the newly presented
evidence at the judicial stage to be credible.

In the process of assessing credibility, the court must evaluate
the accuracy and substantiation of the presented facts, as well as the
logical coherence and consistency of the circumstances described by
the asylum seeker.3* The court considers the credibility assessment to
be fundamentally based on the plausibility, seriousness, consistency,
and perceived significance of the information provided by the appli-

30 European Asylum Support Office, Practical Guide: Evidence Assessment
(Luxembourg: European Asylum Support Office, 2015), 10.

31 Decision N3/3112-24 of the Thilisi City Court, 17 July 2024.

32 Decision N3/3111-24 of the Tbilisi City Court, 31 July 2024.

3 |bidem.

34 Decision N3683-16 of the Thilisi City Court, 14 September 2016.
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cant.?> However, even when the information provided is consistent and
credible, the applicant may still receive a refusal from the administra-
tive authority. This suggests that the submission of relevant evidence
is essential, and that a persuasive and coherent narrative alone may
not suffice. Nonetheless, neither the law nor judicial practice explicitly
addresses this issue. Any inconsistency in the content of the informa-
tion is evaluated by the administrative authority on the basis of the
principle of credibility. Given its importance, both the administrative
authority and the court must interpret the principle of credibility in
accordance with human rights protection standards. The final deci-
sion must be based on an analysis of the potential consequences of
the applicant’s expulsion, which includes both the general conditions
in the receiving country and a detailed examination of the applicant’s
personal circumstances.?® During the asylum-seeking stage, earning
the applicant’s trust is of particular importance, as the process involves
evaluating the credibility of the applications and documents they sub-
mit in support of their own protection.?’ If the information provided
casts reasonable doubt on the asylum seeker’s claims, the individual is
obliged to clarify any potential inconsistencies with a satisfactory and
substantiated explanation.3®

In the process of granting refugee status, credibility assessment is
based on the following internationally recognized criteria: sufficiency
of detail, internal consistency between the oral and/or material infor-
mation provided by the asylum seeker, consistency of the applicant’s
statements with those of family members and/or other witnesses,
consistency with the country-of-origin information, and overall plausi-

35 Decision N3/3111-24 of the Thilisi City Court, 31 July 2024.

36 Vilvarajah and Others v. the United Kingdom, App. Nos. 13163/87, 13164/87,
13165/87, 13447/87, and 13448/87, European Court of Human Rights, 30 October
1991, para. 107.

37 N.v. Sweden, App. No. 23505/09, European Court of Human Rights, 20 July 2010,
par. 42.

#  |bidem.
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bility. Although Georgian courts — including the Thilisi City Court — re-
flect these criteria in certain cases, their application in practice is often
superficial and merely formal. The lack of in-depth analysis indicates
that the genuine implementation of credibility assessment standards
in Georgia is still at a formative stage.

lll. Credibility Assessment Based on Individual Grounds
of Persecution and its Impact on Human Rights

A refugee is a person who may be subjected to persecution on the
grounds of race, religion, belief, nationality, membership in a particular
social group, or political opinion.?® Each of these grounds is linked to
the personal characteristics of the asylum seeker. The International As-
sociation of Refugee and Migration Judges (IARMJ) recognizes the im-
portance of protecting the rights of refugees and actively supports this
objective.®® The IARMJ holds that protection from persecution on the
grounds of race, belief, nationality, membership in a particular social
group, or political opinion constitutes an individual right established
under the norms of international law.*' Although the rights of asylum
seekers and refugees are protected under both international and do-
mestic law, their practical realization remains limited.*

The rights of refugees are protected under the Constitution of
Georgia. At the stage of granting refugee status, it is essential to en-
sure the proper protection of the applicant’s rights.** The rights set
forth in the Universal Declaration of Human Rights have been firmly
incorporated into the national legislation of many countries, as well

39 Convention Relating to the Status of Refugees, 28 July 1951, Art. 1.

4 European Union Agency for Asylum, Qualification for International Protection
(Thilisi: EUAA, 2022), 3.

41 Ibidem.

42 Amit, 560.

4 Nirmal, 94.
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as into international legal instruments.** When discussing refugee
rights, it is important to highlight the 1951 Convention Relating to
the Status of Refugees, which Georgia acceded to by Resolution No.
1996-1Is of the Parliament of Georgia on 28 May 1999. By doing so,
Georgia assumed international obligations aimed at protecting the
rights of refugees, along with ensuring fairness in the refugee status
determination process. One of the main objectives of the adoption of
Georgia’s Law on International Protection was to align national leg-
islation as closely as possible with international standards. 4 At the
stage of status determination, the administrative authority is obliged
not only to analyze the facts presented by the applicant, but also to
safequard the applicant’s private interests, primarily by ensuring the
protection of their fundamental rights.*¢ At the stage of seeking asy-
lum, applicants are protected from deportation; however, as this rep-
resents a transitional period for them, they are often unable to fully
enjoy fundamental rights such as access to education, employment,
family life, and other basics benefits.’

The principle of credibility has a significant impact on the pro-
tection of human rights, as the evaluation of asylum seekers’ claims is
fundamentally based on this principle. When credibility assessments
are not conducted in good faith, objectively, and transparently, there
is a risk that individuals who genuinely face persecution or a real risk
of serious harm may be left without access to protection mechanismes.
In this process, particular importance is attached to the consideration
of the applicant’s individual characteristics, as the risk of persecution
is directly linked to these personal attributes — such as race, religion,
nationality, membership in a particular social group, and political
opinion.

4 Amit, 557.

4 Explanatory Note to the Draft Law of Georgia “On International Protection”, Thilisi.
46 \Wachenfeld, 183.

47 Amit, 560.
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1. Specific Aspects of Credibility Assessment in Cases
of Persecution on Religious Grounds

In refugee cases, freedom of religion constitutes one of the most
sensitive and subjective grounds for seeking asylum.*® Furthermore, it
presents unique challenges in terms of evaluation.*® Freedom of reli-
gion encompasses an individual's right to have or not to have a reli-
gious belief, to change that belief, and to freely express it.*® Freedom
of thought, conscience, and religion includes beliefs that are character-
ized by sufficient coherence, seriousness, and substantive significance.”’
Decision-making authorities often question the claims of asylum seek-
ers and consider that their affiliation with a persecuted religious group
may be asserted solely to avoid deportation.>2In each individual case,
the authorities examine the sincerity of the foreign national’s belief
and seek to determine their religious conviction.>?

As part of this assessment, the authorities evaluate the circum-
stances surrounding the conversion and determine whether the appli-
cant would be able to live according to their new faith in their country
of origin.>* In one of the cases, the court agreed with the reasoning of
the administrative body and found it justified that the Ministry denied
the asylum seeker refugee status.>

“  F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23 March
2016, para. 145.

49 Musalo, 218.

%0 International Covenant on Civil and Political Rights, 16 December 1966, Art. 18.

> Eweida and Others v. the United Kingdom, App. Nos. 48420/10, 59842/10,
51671/10, and 36516/10, European Court of Human Rights, 15 January 2013, para.
81; Bayatyan v. Armenia, App. No. 23459/03, European Court of Human Rights, 7 July
2011, para. 110.

%2 Musalo, 218.

3 F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23 March
2016, para. 145.

> lbidem.

% Decision N3683-16 of the Thilisi City Court, 14 September 2016.
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Specifically, the claimant failed to substantiate the existence of
persecution in the country of origin, as well as the risk of physical harm
faced upon retum.>® The Ministry did not consider the asylum seeker's
explanation regarding the religious affiliation to be credible, as the
applicant lacked knowledge of the fundamental, general, and basic
tenets of the specific faith, and the narrative contradicted the informa-
tion obtained by the Ministry about the country of origin.>”

Granting refugee status becomes even more complex when the
applicant claims to have converted to a religion that constitutes a
ground for persecution in the country of origin, and this conversion
occurred in a so-called sur place situation — after leaving the home
country.>®

In one case, the Swedish authorities were confronted with a situ-
ation in which an individual had converted to Christianity in Sweden
(sur place). Initially, they had to determine whether the applicant’s con-
version was sincere and credible, and whether it was based on serious
and significant reasons, before assessing whether the person would
face treatment upon return to Iran that would constitute a violation of
Articles 2 and 3 of the Convention.*

In the context of asylum claims based on religious grounds, two
distinct scenarios can be identified in practice: in the first scenario, the
individual converts to a new religion while still in the country of origin
and leaves the country for that reason; in the second one, the appli-
cant adopts a new faith in the host country — in a so-called sur place
situation. In both cases, it is the responsibility of the decision-making
authority and the court not only to determine the applicant’s religious
affiliation, but also to assess whether the conversion was sincere, seri-
ous, and rooted in genuine personal identity.

% |bidem.

57 lbidem.

%8 Musalo, 218.

% F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23 March
2016, para. 144.
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At the subsequent stage, once the authenticity of the applicant’s
faith is established, the authorities examine whether the applicant's
country of origin is likely to become aware of the religious conversion
and whether such awareness would result in persecution, ill-treatment,
or a threat to the applicant’s life. Accordingly, in cases involving claims
for refugee status based on religion, particular attention is paid not
only to the formal declaration of faith but also to a comprehensive
analysis of the circumstances that demonstrate the genuineness of the
belief and the risk of persecution.

2. Credibility Assessment in Cases of Persecution
Based on Sexual Orientation and Gender Identity

In many regions of the world, individuals who have — or who are
perceived to have — a different sexual orientation and/or gender iden-
tity are systematically subjected to serious legal violations and forms of
persecution, which constitute a grave breach of international human
rights protection standards.®® Establishing the applicant’s membership
in the LGBTQ community is closely linked to the assessment of credibil-
ity.®" Such cases must be assessed on an individual basis, taking into ac-
count the applicant’s psychological condition and emotional state, as
well as a full consideration of relevant circumstances.®? The US. Board
of Immigration Appeals reviewed the case of Toposo-Alfonso, a Cuban
national who sought asylum in the United States due to a fear of per-
secution based on his sexual orientation.®® This is one of the landmark
decisions that established the standard for reviewing similar cases.

80 UNHCR, Guidelines on International Protection No. 9: Claims to Refugee Status
Based on Sexual Orientation and/or Gender Identity, 2012, 2.

61 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
and Guidelines on International Protection (Geneva: UNHCR, 2019), 181.

52 |bidem.

83 Matter of Toboso-Alfonso, US Board of Immigration Appeals, A-2322064, 12 March
1990.
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According to this standard, the following elements must be assessed:
first, the applicant’'s membership in a particular social group must be
established; second, the applicant must demonstrate a real risk of per-
secution in the country of origin on the basis of sexual orientation (e.g.
arrest, physical or psychological violence, discrimination); third, it must
be shown that the applicant personally faces this risk; and finally, that
the state is either unable or unwilling to provide effective protection
against such persecution.®

In asylum cases based on sexual orientation, due to the difficul-
ties in obtaining and presenting evidence, the assessment of the claim
largely depends on the information provided by the applicant.®® There
is no single universal formula for obtaining adequate information
from the applicant, nor is there a specific list of ‘correct’ answers.%® Un-
der such circumstances, decision-makers should, in cases of doubt, give
the benefit of the doubt to the applicant’s account.®’

In cases of persecution based on sexual orientation and gender
identity, credibility assessment plays a decisive role, as objective evi-
dence is often unavailable. Decisions in such cases must be based on
individualized evaluations, taking into account the applicant’s psycho-
logical condition and the credibility of their narrative. According to
established case law, the applicant must prove membership in a par-
ticular social group and demonstrate a real risk of persecution, while
the state must be shown to be either unable or unwilling to provide
protection. Under these conditions, even in the presence of doubt, the
benefit of the doubt should be given to the applicant’s account.

64 |bidem.

8 UNHCR, Guidance Note on Refugee Claims Relating to Sexual Orientation and
Gender Identity (Geneva: UNHCR, 2008), 18.

€ UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
and Guidelines on International Protection (Geneva: UNHCR, 2019), 181.

67 UNHCR, Guidance Note on Refugee Claims Relating to Sexual Orientation and
Gender Identity (Geneva: UNHCR, 2008), 18.
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3. Credibility Assessment in Evaluating Claims
of Persecution on Political Grounds

An individual’s political opinion is one of the legally recognized
grounds for persecution.®® The mere fact that an individual’s political
opinions differ from those of the government is not sufficient to qual-
ify for refugee status — it must be demonstrated that the fear of per-
secution arises specifically because of those political views.® For per-
secution on political grounds to be considered well-founded, it must
be established that the individual’s political opinions are unacceptable
to the authorities, conflict with their political interests or methods of
operation, and are either known to the authorities or imputed to the
individual by them (for example, in the case of teachers, writers, or oth-
er public figures).”® The ground of political opinion is not limited to
support for a specific political party or ideology - it encompasses any
form of opinion concerning matters related to the state, government,
public affairs, or official policy.”!

In one case, an asylum seeker from Iran applied for asylum in Swe-
den on the grounds that he had cooperated with opponents of the Ira-
nian regime and faced political persecution in his country of origin. Ad-
ditionally, after arriving in Sweden, he converted to Christianity, which
placed him at risk of execution upon return to Iran.’? In this case, the
court clarified that if there are substantial grounds for believing that,
upon expulsion, an individual would face a real risk of execution, tor-
ture, or inhuman or degrading treatment, then the contracting states
are prohibited from carrying out the expulsion under Articles 2 and 3.7

% Convention Relating to the Status of Refugees, 28 July 1951, Art. 1.

6 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
and Guidelines on International Protection (Geneva: UNHCR, 2019), 181, 24.

70 lbidem.

7t |bidem, 197.

72 F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23 March
2016, para. 13.

73 Ibidem, para. 110.
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4. The Conflict of Fundamental Rights

Everyone has the right to seek asylum in another country and to
enjoy asylum there.”* Any individual whose fundamental rights are vi-
olated in their home country has a legitimate right to escape persecu-
tion and to seek protection in a state that provides safe environment.”
This right applies regardless of whether the violations in question meet
the criteria set out in the Refugee Convention.’®

States have the right, within the framework of international law
and treaties — including their obligations under the Refugee Conven-
tion—to control the entry, residence, and expulsion of foreigners within
their territory.”” The underlying purpose of the principle of credibility
is grounded in the public interest, particularly in safequarding national
security.”® Restrictions imposed by the state are compatible with Article
6 of the Convention only if the state pursues legitimate aims and the
principle of proportionality is observed between the measures applied
and the objectives sought.” The protection of refugees is not mere-
ly an act of goodwill; it is a legal obligation undertaken by the state.
Individuals who meet the relevant criteria must be ensured access to
robust legal protection mechanisms. In each case, the matter must be
assessed on an individual basis, relying on a comprehensive evaluation
of the specific circumstances of the case.®

No contracting state shall expel or return (‘refouler’) a refugee to
the frontiers of a territory where their life or freedom would be threat-

74 Universal Declaration of Human Rights, 10 December 1948, Art. 14.

> lbidem.

76 Amit, 560.

77 Hirsi Jamaa and Others v. Italy, App. No. 27765/09, European Court of Human
Rights, 23 February 2012, para. 113

78 Decision N34/1076-15 the Thilisi Court of Appeals, 7 December 2016.

% Golder v. the United Kingdom, App. No. 4451/70, European Court of Human
Rights, 21 February 1975, para. 38.

80 Decision N30/1076-15 the Thilisi Court of Appeals, 7 December 2016.
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ened on account of their race, religion, nationality, membership in a
particular social group, or political opinion.®" This provision shall not
apply to refugees who are, on reasonable grounds, regarded as a dan-
ger to the security of the country in which they are present, or who,
having been convicted by a final judgment of a particularly serious
crime, constitute a danger to the community.2?

This precisely reflects the state’s obligation to strike a fair balance
between the protection of public and private interests when assess-
ing an individual's credibility.®3 Because the granting of refugee status
inherently entails both positive and negative obligations on the part
of the state.?

In the process of granting refugee status, the state’s positive and
negative obligations require a proportional protection of both indi-
vidual rights and the public interest. On the one hand, international
law recognizes every person’s right to seek asylum and to be protected
from persecution — even in cases where the violations do not formally
fall within the categories set out in the Refugee Convention. On the
other hand, states retain sovereign authority to control the entry, resi-
dence, and expulsion of foreigners in a manner that preserves national
security and public order. One of the primary mechanisms for balanc-
ing these two values is the assessment of credibility. This principle is not
merely a technical tool - it reflects the state’s responsibility to evaluate
not only the information submitted by the applicant, but also to ensure
fairness in the decision-making process, an individualized approach,
and respect for fundamental human rights.

81 Convention Relating to the Status of Refugees, 28 July 1951, Art. 31.
8 |bidem.

8 Decision N30/1076-15 the Thilisi Court of Appeals, 7 December 2016.
8 lbidem.
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IV. Challenges in Assessing the Principle of Credibility
in the Refugee Status Determination Process

As outlined in the previous chapters, credibility assessment is one
of the most complex stages in the refugee status determination pro-
cess. Due to its inherently multifaceted nature, credibility assessment
encompasses numerous legal and ethical challenges. When a person
leaves their country, this often also implies leaving behind their place
of residence — a decision that is far from easy and typically requires
a strong and well-founded justification.?> Such a decision may be
prompted by a variety of reasons, most notably those related to an in-
dividual's personal and/or psychological, social, or even philosophical
outlook. In such cases, it is essential to assess the extent to which the
person was compelled to leave their country against their will. Often,
the only decisive element in this evaluation may be the existence of
extremely difficult living conditions.8®

The administrative authority must examine the factual circum-
stances of the case, identify potential grounds for persecution, and
assess them accordingly. Frequently, different grounds for persecution
overlap. For example, an individual may simultaneously be a political
opponent and a member of a particular religious or ethnic group.
The combination of such factors, when considered alongside the ap-
plicant’s individual circumstances, may be crucial in substantiating a
well-founded fear of persecution.®” One of the most critical stages in
the refugee status determination process is the assessment of the risk
of ill-treatment upon return to the country of origin. At this stage, the
approach of the relevant administrative authority is of decisive impor-
tance, as it must determine the likelihood of such treatment occurring.

8  Karabulut, 194.

8 |bidem.

87 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees
(Geneva: UNHCR, 2019), 23.
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This assessment raises significant questions regarding the credibility of
the evidence presented and the objective analysis of factual circum-
stances, thereby requiring a fair and impartial approach.®®

Itis the applicant’s responsibility to identify the circumstances that
form the basis for seeking asylum. Accordingly, if the applicant does
not consider it necessary to disclose the specific personal grounds for
the asylum request — be it religious or political beliefs, sexual orienta-
tion, or any other reason — and deliberately refrains from doing so, the
competent state authority cannot independently make a determina-
tion or establish such grounds on behalf of the applicant.®

According to the court's interpretation, persecution or a
well-founded fear thereof arises in situations where a person is system-
atically deprived of fundamental rights and is unable to obtain protec-
tion from the state — either because the violations originate from the
authorities themselves or because the state is unwilling or unable to
provide protection. A person can be considered a refugee only if he/
she is compelled to leave the country of origin due to a fear of perse-
cution, and not by choice. Persecution must involve serious violations,
such as torture, violence, or other forms of harm, and must create a
necessity for leaving the country of origin.?°

1. The Risks of Subjective Assessment in Administrative
Authorities

A lack of credibility may be one of the main reasons for refusing
to grant refugee status.”’ In the absence of a thorough assessment of
factual circumstances, the risk of biased interpretation and erroneous
conclusions increases.®? There are frequent cases in which individuals

8  Ustun, 373.

8  F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23 March
2016, para. 127.

% Decision N3/3111-24 of the Thilisi City Court, 31 July 2024.

91 Kinchin, Mougouei, 7.

92 lbidem.

267



are not perceived as genuinely fearful, despite the existence of a real
risk of persecution in their country of origin.* Accordingly, the exis-
tence of a real risk must be assessed thoroughly and in detail.** The
applicant must demonstrate both a subjective fear — based on person-
al feelings — and an objective fear, derived from external factors.> A
refusal to grant refugee status may be based on a lack of credibility,
which is often attributed to the perceived absence of objective fear on
the part of the applicant. In such cases, the party is frequently deprived
of the opportunity to have other relevant and substantive evidence
properly assessed.® In such cases, the court must determine, taking into
account all relevant circumstances, whether there existed a real risk
that the individual would face the treatment prohibited under Article
3 of the Convention upon return to the country of origin. If such a risk
is established, the applicant’s expulsion would inevitably amount to a
violation of Article 3 — regardless of whether the threat arises from a
general situation of violence in the country, the applicant’s personal
circumstances, or a combination of both.?”

As for the burden of proof, it is essential for applicants to pres-
ent evidence demonstrating that they are genuinely at risk, and that
any measure taken against them upon return to their country of ori-
gin would amount to a violation of Article 3 of the Convention. Where
such evidence exists, it is the responsibility of the administrative au-
thority to dispel all reasonable doubts.’® In order to determine the risk
of ill-treatment, the court must assess the impact that applicants’ ex-

% bidem.

% Chahal v. the United Kingdom, App. No. 22414/93, European Court of Human
Rights, 15 November 1996, para. 96.

% |bidem.

% Hathaway, Hicks, 534.

9 Sufi and Elmi v. the United Kingdom, App. Nos. 8319/07 and 11449/07, European
Court of Human Rights, 28 June 2011, para. 218.

% Saadi v. Italy, App. No. 37201/06, European Court of Human Rights, 28 February
2008, para. 129.

268



pulsion would have on their condition, examine the general situation
in the country of origin, and take into account applicants’ personal cir-
cumstances.” If the applicant claims to belong to a group that is sys-
tematically subjected toill-treatment, the application of Article 3 of the
Convention becomes necessary. In such cases, there must be sufficient
and credible evidence to support the conclusion that the applicant in-
deed belongs to that group.'®

While the risk of subjective assessment can never be completely
eliminated, it is essential to mitigate the likelihood of subjectivity, bi-
ased interpretation, and procedural injustice. To that end, it is crucial
that asylum seekers be accompanied by a qualified legal representa-
tive. The participation of a lawyer should be mandatory during the ad-
ministrative proceedings, as it ensures the effective protection of the
applicant’s procedural rights, promotes a fair and balanced credibili-
ty assessment, and allows for the applicant’s position to be presented
comprehensively, clearly, and in a legally sound manner at both the ad-
ministrative and judicial levels. In the absence of legal representation,
there is a heightened risk that the evidence or narrative submitted by
the applicant may be misinterpreted or insufficiently evaluated, there-
by undermining the fairness of the final decision.

Georgian legislation provides for the possibility of legal assistance
for asylum seekers; however, this mechanism is primarily applicable
at the judicial stage.’ Specifically, state-provided legal aid includes
representation before the court and the preparation of relevant legal
documents.'® Moreover, legal assistance is not provided during the ad-
ministrative procedure — that is, the initial stage at which credibility is
assessed based on the interview, registration, and the initial applica-
tion. As a result, the applicant’s ability to effectively present their po-

% |bidem, para. 130.

19 |bidem, para. 132.

197 Law N4955 of Georgia “On Legal Aid”, 19 June 2007, Art. 5.
192 |bidem, Art. 3.
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sition and supporting evidence is significantly weakened at the most
decisive phase of the status determination process.

2. Lack of Evidence and its Misinterpretation

A well-founded fear of persecution may be substantiated through
a variety of evidence, including country of origin reports, expert opin-
ions, personal documents, or witness testimonies.'® The applicant is
obliged to provide all relevant information necessary for the determi-
nation of refugee status. In many cases, the granting of refugee sta-
tus is complicated by the absence or insufficiency of supporting evi-
dence.’ Although this does not mean that applicants must necessarily
possess documentary evidence —the information they provide must be
detailed, consistent, and credible.'®

In many cases, this established practice is directly linked to an in-
dividual’s ability to convey information in a credible manner — even
when that information may not reflect reality. A person’s capacity for
persuasive communication may depend on factors such as their pro-
fessional background, age, work experience, or other personal char-
acteristics. As a result, relying solely on the applicant’s ability to speak
convincingly, in the absence of supporting evidence, cannot serve as
a fair standard for assessing credibility across a wide range of individ-
uals. It is also important to take into account the criteria used by the
specific official of the administrative authority who is assessing cred-
ibility, as such evaluations are inherently subjective and often vague
in defining what constitutes a ‘credible’ statement. Whether credibil-
ity is judged based on the applicant’s manner of speaking, rhetorical
strategies, factual accuragy, the use of examples, or a combination
of these elements, remains unclear. However, assigning responsibili-
ty to the administrative authority for evaluating an applicant’s psy-

13 Gyulai, 22.
194 McDonald, 115.
195 Decision N3/3111-24 of the Thilisi City Court, 31 July 2024.
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cho-emotional state is inappropriate, as such matters fall outside the
scope of its competence.

Accordingly, the determination of whether a person is speaking
credibly and consistently should be made by an appropriate specialist—
namely, a psychologist — rather than by an administrative official. In as-
sessing credibility, the authority considers the consistency of the facts
presented, including the information disclosed in the registration form
and during the interview. It is essential that the applicant presents all
relevant information comprehensively at the administrative stage, as
introducing new information only during the judicial proceedings may
cast doubt on their credibility."®

As a general rule, the burden of proof lies with the party asserting
a particular fact.’” With regard to the activities of individuals who be-
come so-called ‘sur place’ refugees in the receiving country, the court
has held that it is difficult to determine whether such actions reflect
a genuine personal interest, involve political or religious elements, or
were undertaken solely to create a sufficient basis for claiming asylum
after arrival.'® The information provided by the asylum seeker may be
based on written or oral statements, expert opinions, witness testimo-
nies, as well as country-of-origin information (COI).'®

The assessment must be based on both the general conditions in
the receiving country in the event of deportation and the individual
circumstances of the applicant.’” The assessment by the administra-
tive authority must be adequate and properly substantiated, relying
both on internal materials and on information obtained from other re-

1% |bidem.

197 F.G. v. Sweden, App. No. 43611/11, European Court of Human Rights, 23 March
2016, para. 122.

198 A A, v. Switzerland, App. No. 58802/12, European Court of Human Rights, 7 Janu-
ary 2014, para. 41.

199 Kinchin, Mougouei, 6.
110 Salah Sheekh v. the Netherlands, App. No. 1948/04, European Court of Human
Rights, 11 January 2007, para. 136.
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liable and objective sources, such as states that are parties or non-par-
ties to the relevant conventions, United Nations agencies, and reputa-
ble non-governmental organizations.'

3. Cultural and Linguistic Barriers

A refugee is someone who has left the home country, family,
friends, and job, and has sought refuge in a foreign country in the hope
of starting a new life.""? A refugee may have fought against injustice
and sought to improve human rights, yet were ultimately unable to
achieve their goal and were forced to flee the home country.' Such a
traumatic experience is often accompanied by pain and despair, espe-
cially as individuals must cope with these challenges in an unfamiliar
environment."*

It is widely recognized that many applicants may be in a vulnera-
ble position and may struggle to articulate their experiences — partic-
ularly due to trauma, exposure to violence, or health-related issues.'"
The majority of asylum seekers are unable to bring relevant evidence
with them when leaving their country, which further increases the im-
portance of assessing the credibility of the information they provide.'"®
The United Kingdom provides appropriate support services for individ-
uals for whom there are concerns related to physical or mental health,
experiences of torture, trafficking, sexual or domestic violence, or is-
sues concerning child protection.’’” In reviewing refugee cases, deci-
sion-making authorities must consider that some applicants may have
difficulty recounting their stories, which may be the result of psycho-

" lbidem.

"2 Herlihy, Turner, 176.

3 lbidem.

4 lbidem.

15 UK Home Office, Assessing Credibility and Refugee Status in Asylum Claims Lodged
on or after 28 June 2022 (Accessible) (London: UK Home Office, 2023), 7.

e Gyulai, 22.

"7 lbidem.
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logical trauma. Such trauma may stem from experiences of persecu-
tion, violence, or even from the asylum process itself.

Translation and/or the accurate interpretation of the translation
constitutes one of the essential and decisive components of credibil-
ity assessment.”'® Within the asylum procedure, both asylum seekers
and individuals granted international protection status are entitled
to the assistance of an interpreter.’” In one case, the court partially
upheld the claim, as it did not accept the administrative authority’s
position regarding the alleged inconsistency and discrepancy in the
information provided by the asylum seeker.'® The court took into ac-
count the applicant’s explanation that it was difficult to understand
the interpreter involved in the proceedings and required interpreta-
tion in the Bengali language. The applicant had raised this concern
during both the registration and interview stages. The authority was
under an obligation to verify, with the assistance of an interpreter
fluent in the appropriate language, whether the applicant’s respons-
es corresponded to the content of the questions asked. In case of any
inconsistencies, the authority should have determined whether these
were due to the applicant’s own lack of coherence or the result of a
procedural flaw stemming from the use of an interpreter not profi-
cient in the applicant’s native language.’™' In one case, the court dis-
agreed with the administrative authority’s decision to consider the
applicant’s statements as lacking credibility. It held that any potential
inaccuracies could be explained by factors such as the applicant’s age,
the passage of time, and the manner in which the information was
obtained. Therefore, the existing doubt had to be resolved in favor

"% Noll, 188.
19 Order N33 of the Minister of Internal Affairs of Georgia, 6 July 2020, Art. 7.

120 Decision N3/1965-16 of the Administrative Cases Chamber of Thilisi City Court, 23
December 2016.

121 |bidem.
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of the asylum seeker.’?? Although asylum seekers - like witnesses and
victims — often communicate through interpreters, the assessment of
the credibility of their oral statements requires particular caution and
in-depth analysis to ensure the accurate transmission of information
and the fairness of the evaluation.?

By definition, refugees have left their home country. Some may
have fought against injustice or tried to improve human rights with-
in their own state but ultimately found themselves defeated — losing,
in the process, fundamental values such as the ability to protect their
families. They may have been forced to abandon deeply held beliefs
and to acknowledge their failure. Some live with a profound sense of
loss and despair, while others strive to uphold their principles in a new
environment and may react strongly — even aggressively — to perceived
injustices, no matter how minor they are.’

Regardless of their emotional condition, an asylum seeker is re-
quired to provide detailed information about the relevant facts to the
decision-making authority. At the stage of applying for asylum, particu-
lar importance is placed on the applicant’s ability to recall and describe
negative experiences endured. In this process, the applicant’s memory
plays a crucial role, as it is expected to recount events with sufficient
accuracy despite the psychological impact of past trauma.'?> Traumatic
experiences endured in the country of origin may significantly affectan
asylum seeker’s ability to provide accurate and consistent information
during an interview or court proceedings. In one study addressing the
reliability of memory, an asylum seeker initially described the incident
during questioning as ‘we were beaten severely, whereas at a later
stage, the same event was described with the words ‘we were slapped.’
Such discrepancies in statements may serve as a basis for questioning

122 Decision N3/1752-16 of the Thilisi City Court, 18 July 2016.
23 Noll, 188.

124 Herlihy, Turner, 173.

125 |bidem.
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the applicant’s credibility. However, it must be considered that the ap-
plicant provided this information at different times and under varying
emotional conditions.?® Cultural and linguistic barriers, psychological
trauma, and emotional stress significantly affect an asylum seeker’s
ability to accurately and consistently convey past experiences. When
assessing credibility, decision-making authorities must take into ac-
count the natural fragmentation of memory, the linguistic adequacy of
interpretation, and the impact of traumatic experiences on the appli-
cant’s narrative. Failure to do so may result in the real risk being over-
looked, while a negative credibility assessment may be based solely on
inaccurate communication or subjective factors, thereby undermining
the fairness of the evaluation process.

V. Conclusion

The determination of an applicant’s credibility constitutes a cen-
tral and decisive component in the refugee status determination pro-
cess, directly influencing the substance of the final decision. At the
stage of granting refugee status, particularly during the interview and
questionnaire phases, it is essential that the applicant provides the ad-
ministrative authority with coherent, logical, consistent, and mutually
corroborative information. In assessing the eligibility for refugee sta-
tus, the administrative body takes into account not only the applicant’s
statements, but also any submitted documentary, photographic, video,
or other forms of evidence.

The assessment of credibility inherently involves numerous chal-
lenges, including cultural differences, language barriers, personal
and subjective factors, and the impact of traumatic experiences, all of
which may undermine the consistency of the applicant’s narrative. Ad-
ditionally, the natural erosion of memory over time, interviewer bias
or preconceived stereotypes, fear and mistrust toward state authori-

126 |bidem.
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ties, which hinder open and honest communication, and the lack of
documentary evidence further complicate the credibility assessment
process. Credibility assessment must be conducted based on the accu-
racy of these individual characteristics and the extent of the real risk
associated with them. When an applicant’s narrative concerns their re-
ligious beliefs, sexual identity, or political opinions, the state is obliged
not only to approach this information with neutrality, but also to en-
sure that the standards applied in the assessment do not violate the
individual's rights, including the right to private life and the freedom
of expression.

It is desirable for the state to have appropriate services in place
to ensure that asylum seekers are able to freely and comprehensive-
ly describe their circumstances. This is crucial, as administrative bodies
often tend to deem even minor discrepancies in the applicant’s initial
account as indicators of unreliability. Moreover, courts generally do not
consider new facts or evidence and base their decisions solely on the
information submitted to the administrative authority. Consequently,
the thorough and accurate presentation of information by the appli-
cant at the initial stage becomes of decisive importance.

In assessing credibility, the common courts of Georgia do, in fact,
refer to the case law of the European Court of Human Rights and to
international treaties, and such references are often reflected in the
reasoning sections of their decisions. However, despite this formal ac-
knowledgment, the practical application of these standards remains
limited. In most cases, the courts do not conduct a thorough individ-
ual assessment of the applicant’s personal circumstances. As a result,
the approach of the European Court often appears merely declara-
tive and fails to exert a decisive influence on the analysis of factual
circumstances.

In the refugee status determination process, the assessment of

credibility is based on internationally established standards, which

276



encompass the following aspects: the richness and accuracy of factual
details; the consistency between the applicant’s oral and written state-
ments; the coherence between his/her account and the testimonies of
family members and witnesses; the alignment of his/her narrative with
objective country-of-origin information; and, ultimately, the overall
plausibility of the account. These criteria, alongside international stan-
dards, are to some extent reflected in the jurisprudence of Georgian
courts, including decisions issued by the Tbilisi City Court.

However, the existing practice indicates that these standards are,
in most cases, applied only superficially. Although courts often refer to
the components of credibility assessment in the text of their decisions,
there is a notable lack of substantive discussion or in-depth analysis of
the applicant’s testimony. In practice, there is insufficient examination
of whether the narrative presented corresponds to a real and objec-
tively substantiated risk of persecution. As a result, despite a formal-
ly correct approach, the credibility assessment process is frequently
declarative in nature and fails to reflect the standards required for a
rights-based and fair determination of refugee status. At this stage, the
application of the credibility standard in Georgia remains largely in a
developmental phase.

Georgian legislation provides for the possibility of legal assistance
for asylum seekers; however, such assistance is mainly limited to the
judicial stage of the procedure. This support typically includes legal
representation before the court and the preparation of relevant legal
documentation. In contrast, during the administrative stage, which en-
compasses registration, interviews, and the initial assessment of cred-
ibility, free legal aid is virtually unavailable. As a result, applicants are
often left without legal support precisely at the stage that plays a deci-
sive role in determining refugee status.

Therefore, it is crucial to establish appropriate support services to
ensure that asylum seekers are able to present their position clearly,
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comprehensively, and in legally adequate terms from the earliest phase

of the process. Doing so would significantly reduce the risk of inaccu-

rate or inconsistent credibility assessments and enhance the overall

fairness of the procedure.
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