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MdGommE bogomemmgzo 3(3056Mnbgsb), MmBgma 356 gobogomss
bognz dbogmmms 39Moad@ob obgwgoom domadyma aosbyzg@o-
™30l 3o@obnbyg g0l LELbME 06,8 Fommomgdl 3oMggmo (1) s
dgbsdg (3) 39@9amF0gdal mz0mdgdbrmymgsl dmeolb s@bgdam ©o-
dodemmdadg. dmbodemmmggdl, Gmdmagdai 3obmbl 300Rbg3ba6
36 3mbLbG @M oMo, Fogmed oM 0y3zbgb msgnsbo LobBEmEgda
©3MB3Mbgdmmboa, Go0ogMal gmmdnms s38mEgdymgdosm 3obmbab-
»gob dbaMmaggMol s gb ngdbgdmms nbgon bm@mdnbogol bomms-
Fgo, GmAmals o6s30bmbngfgdabsg abobo sMs mgdggmoem, myd(ge
05D6930696°%. 30G39mo 308 gamE0olb (1) (396mb3s a53539009306s
abg) Igvmozolb baMEaddgmgdn, ©ogdmdmbgb bmMmIsl 0d mgoom-
®639b0m, MM domo dmzgamgmds agm 3obmbal abg dggobads, Hm-
am&g oo gbdmmso gb, 38dabsz 30, MmEgbsz megosbma dabggo-

7 8og5momobmgol ob., 39603365 6536im3dn: THOMAS M. COOLEY, TREA-
TISE ON THE CONSTITUTIONAL LIMITATION WHICH REST UPON THE
LEGISLATIVE POWER OF THE STATES OF THE AMERICAN UNION, 182,
nn. 2-3, (1868).

8 JAY HOOK, A BRIEF LIFE OF JAMES BRADLEY THAYER, 88 NW. U.
L.REV. 1, 5 (1993).

% §o0gfio 306wsdaMa ngm: ImbodsMommgqgdl s wMbws dgdmgdmosm bme-
dobogab ogFoogmo dogmab Batmdggs ,dbmmme 0do@md, Hmd ogo
LodaMommnsbo s Db go63sMmEgdom 56803mMbLE NG M0 YMo© 8nnhbgm-
©5.“ Boo sby Imddggds ¢bos dgdmgdmeam dbmmme 35306 ,oqy30 3obmb-
89dmado o6 oM™ MdGomme 330696, Moo 53396 Jg3emBs ©o-
mdggb”, Thayer, supra 5, a3. 144.
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Gommdob dgbadmm s@sbAgmymagomgdal o(36mdagfgdwbyb. o 3o
abobo ggab 303980696 Lodymamgdsl, Jggsgoms Jomn gosbygg-
Bomgds, ©o13398wbgb 35@9356mbogmol (bmen 33069 o3 Lo@yzeb
30b6m g539300) go3mgbsl bLadmbadsmmemm dgwgady.

bbgo 3g(36096530bs s dmbadamommaqgdal domgemoa Mogn ymgnems
L3930 3NOE 3obbymdama Labsdstmemm 3m33g@&gbz00l (Amameis
m9a0&0dncmdal, aby NbsG0sbmdal sb3gd@dn) Jodstim, gowsgbygzo-
B Gomao 09 (33e00mgdgdal 303madBzgzo dgdmbsggzgdo, o9yd(ze
doo Jmogmbgds GongHol 3mdmgMgdadn o6 @dgdbasm. dmgngGma
domgobo godmmdl, Gmd 396mbdgdmddgwbo 0d8mgbs ©dxmdgLba
561056 3memn@ 3ol 3gmgdabab, babsdsmmmgdmsb dgosmgdom, Hm3
dmbosdstmmaqgdds gb bygm LEYmosw Nbos Fosbopmb dsm — gb
ofob bLEnmo obgamadal aobgzol 3mbagns, Mm3gmo Gongcab
360b(303g0L Lzgds. gfma godm3bzg3Labgmdgmddgmmoa bsdHmAo,
Amdgmbag Lamoy@do ,&o0gMobgmmo” mEgges, o363 beymab 339-
ogdom sbgmo o6 ofab, bomb FgMb 3mbamgbol nbLGaGY N
BFBLEMATo(300L, Moms 38 3965 36gmBs Jgdmmb gggd@&aca Lo-
4800bmds, Ms8s(3 dgbodmms 300006 sa3530mb  babodsGoemm
bgmobagmgdol 8ngeh ao63gmEgdoma 3mEGGMmal bagnmgds'.
o9d3e, Bmamtg bGoGosdo 5060dbgds, megem Gongml of «db-
Rgeos 0bbGo@mEom® Imbymdody. oMz Gongmal 08 808wy3Mgdl,
Amdmgdbag 3obLgbgd; dommzal, Bmam(z Rsbl, dobowgdo nym o,
HmamEoEss Logzebmbdrgdmm bymabygmagds aym ogmdbydmmo,
09330 09350 3obmMbB3gdmgdal Mmmao o6 ymgnms 59)30mgdrmo©
©535380ymzomgdgma (d03gmal 3mdma@mgdol d08ggzemn Gongmab-
356 g56Lbgo3mgds, 585Dy YBG™ 3M3maE dgdmga J3gma330).

LobodoMmmmm  bgmabaygmagdal  3m339@gbznol  Lzg3Eozmbagda
bdoMom 3303600 0bGgM3MgBoGMMgdn oM0sb, Moz ammobbdmadl
396mb0ob bg8sb@B035LMs6 SbEmL Bngmms-80wg36935L."" 0bnbo 506

10 Elizabeth Garrett & Adrian Vermeule, Institutional Design of a Thayerian
Congress, 50 DUKE L.J. 1277, (2001). 36mggbm&no gg@doqma Gsngfab
969803mbo 80dmg3zoM0s, Mady(s J3gdma 3gbmamg 6sbomBns Bndmboagngs.

" ob., ADRIAN VERMEULE, JUDGING UNDER UNCERTAINITY: AN INSTI-
TUTIONAL THEORY OF LEGAL INTERPRETATION, 57-59, (2006),
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3oMggmo 3o&gamcnab (1) dgbmyegol JbsMosddgFgda, GmImgdo(s
5300600 Bl gobLodEgMaggb by, Gm3 Ladmemgds gdmggzom,
358m0ygbmb 306mbo mozmsxgMgdmmom (,mdMamm 8603369mmds”).
9L ©odsbsbosmgdgmn Badsbo GoogMal 808wyg3Mgdabogal wsbms;
0b0bo, Amame(s 396 ©o3065b53m, YGHM Moz30byGsma 0bEgMH3H -
Go@mMMgdo 0y3zbgb; o oMo gLooyme dmgMdomgdymba. dsma
37J(396@0 56 ymgnms ImbsdaGomgms qnbscimdady, gogedmgdabom
Gormmo dgdmbggzgdo o godmgdgdbom LadsMmmgdMogo (330
989d&nM0 Lodmemygds, 939 Ld3bmbIgdemm bymabngmagdal
M3xmdgl 3m3398 903000y, Moz anmobbdmdl mgao@ndn@mmdal 6
339m0g3035(3080, 56 Mgl gMmew, Batgdstmam 306mb3dgdmJdgwg-
dab 3Mm(39L0 Moz0byRma.

o093 Modgbndg 53 ndnbGo Badmaygbs badmbsdsGmemm dg-
bemogob dgbabgd msegzobo 3mbzga ool dbsmmabadgfem. 3amggmoa,
Lobodammnmmbogol MBmgdsdmbomgdol dnbogdgds, domowmsomaa-
mo@ g53my(3bogdnbs Lo 3obmbdwgdmm bgmabygmagdol dogH ow-
a9boema 3obmbgdn, s3gM0gmmo bmgszes oym 3306y Logndzmom
3MbLEOGME0L §g4bETo, Hoz GongMal gdmdsdn, xgM 3owgz bawam
bognmbow 6%36(‘00\)0. oqﬁnas‘gqm 306 93mgds ngm ,ambogHmma 33—
beonegmmdob’ gedsmommgds; LabsdoMommmadl gOmbomon mbos
98md8gmem bgmabagmagdalb bbgs 3Gmgdmob mdmsmm 3mbdsddon-
Lob.

dgmeg, bdoMow bm@mds Brmmdom dmddgogdlb 35653, Lobod bLo-
LodoFmmm o6 aobabomagl dgdmbgzgzel, Gmdgmda dobo 3mbLEGN-
BEoOmds aslh 3ombzob 603bal J39d o6 3Em 390G Mmo© wo-
Lsdggd0 0dbgds, HM3 3obmba LabsdsGmmm Bgboom gabobomgdmmgl.
Bo0g6ob dbggmmdom, s0bodbymo ammabbdmdos, Hm3 Lo obmb-
300gdmm MM aobmb sdmyyzogdmomass Mbws gdbggms 3mbLbEodn-
300bmsb s 303306 9d00 — gsbbsgMmMgdoo 3o Gggsm® Lo jo-
bmbIgdmm  bgmobyymgdsl, Moash ggogtemuco bLabsdem-
ommgdo o6 asb39896 LogmMBLamEsEm ©abggbgdh — o dgbo-

aobbogneymos 653Gm830: RICHARD A. POSNER, HOW JUDGES THINK,
214-16, (2008).
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d580bo@, 3mba@gbl megem Nbms gowsgbyznds, nym oy sfs 3obmba,
8ol Bomgdobs 9306gds, 3mBLEGoGMEIYGa (856 gb segw-
39680 3mbbEo@nnob VI 3gbmab, dgbedg bobomowgdsdy doomo-
®gdam gosdyss, Hmdgmai 3mbamgbol bgg@lb sgemogdaymgdl,
oMb gozo, ®mI ©sazegb 3mbLbEodmasb). s8wgbsw, 3mbamgbo
(0L 339ba-bo 3mbb@odmom Labsdstmmm. s3 sb3gd@dn nbgmaba
03gbs ImAL  Bogows, M3 3oMmsadgb@n gemgbmm @dommgl
Lobodommmmm d00Rbgmms — 3oGmadgb@nb oJ@L 3gmbos Lo 3mBLE -
&m0m 3gbBmMgdol doms™2. @sngMoaz IbsML mdgws nbamabyo
dogmdnl ImEoxn(30Mgdam 3560568b.

393y, bgmabyxmgdol Lbzosbbgs dGMLMSL ®s3o3d0Mgdamma
©3900 860l 3mmo@oyzobash gobmymaggmo s dgbsedsdabsw, Labe-
3oMommgdl sgzm 3mmo@ognmo s ot dbmmme bodsMommgdMogo
3608 9M0ndgdal 488mygbgdol domanbgdamn LogoMmgds domdy 3o-
Lybgdol gobozgdom, GongMo godmmdws, Mma sbgomn LEGSbesMEN
Bmgows bgmb dgnBymdos mz0mdgdbmmwgel. !

dgmobg o gggmedy 360d36gmmzebo  (msgal Bbng, Bog«-
mabbdggo 3oMggmo mfa sMandgbom), o Labsdastommagda bo-
3MBLG0BYEOMm 3MBGEMeal aobbmM(30gmgdobol Mowogsmatgdo
09690m©bab, 396m6393mJ3g0bn dgby398wbgb gsblobomaggma  jo-
6mb3mgdemmdals 3mbLE G ENMMBab goabmgdel s ngndMmgdwbyb
dbmmme 035Dy, 0 BHmamGo 0dbgdmes LabsdsBmmmms Mgados
domndy. bo3obmbdgdmm bgmabyyymgdalb memdoma dgbybEogdmus
©o asbmgdmes ¢860336gmmm: ,3mbLbEnGm0sdn gsoBgMomoa o 36-
domggdoom bs3obmbdpgdmm Mamadsdmbomgdal dg30390s s dgb-
mE3s 396 gobbmMzngmmgds bgmobmgmgdalb dgbmb@gdobs s
6043 900000mbsMnsba® gobmdol goMgdg.... 396 gMm LobEgdsdo
dgdmgdL babadsmmmmms domomgmgds bambob asbsmam®mgdnbgsb
bLBsL; Rzgbo MBmogfagbo dgomazgmon Lbgsoasb Mbos 30d36mm"14. RS
Bmamg 856 933 90badbs, ,08 Imnmmdomo boddnsbmdal [3o-

12 ab., PHILIP HAMBURGER, LAW AND JUDICIAL DUTY, 54-237 (2008).
3 Thayer supra 5, a3. 135.

4 0dsg, a3- 156.
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6mb3gdemmdals LobsdsMomm 3mbEHmma] gobbabmzogmgdmowm
35930 (39mgdnmo, Ls3bgbsEmE, Mgl domast bdoMa go, ©o
oM@ ogn Lo3Yomgdol BnMg30mgdss, dnbndndedwy onyz96mL
bombols 3mena@ognfo bsMnsbmds s dms33006mb o3 ¢ 30bsb 3bg-

ol ImFomy@  gomegdnmgdo goodmgds. Mo 396 0gbgds
M3Gomm baddg S, gb Jgagzodmos JgzeeBma Logddal sGLgdomor

30b63bomggma Lobsdstmmmb dogf asdm3gmgmo 3@ 3o3gdnmyg-
3980b Losdgmozom bgboo byb@o (Bobpmdoma) 3MbEMmmeal @s-
oo oMandgb@l: dmbodommmyggdl sbGndymomgdl, MHm3 nyg-
696 dg@o gmbng@boa. sbammgns sMOLEMmYmMPamns 08 bsw, Mo-
3gbosz Logdol oMmbgdoma asbdbaemggma Lobodofmmmmmlb dogM
aaqboem B630bmom ayMomonm bLojombgddg Losdgmesom 3mb-
&Mmmo dgmdmmosgs.®

15 James Bradley Thayer, John Marshall, in JAMES BRADLEY THAYER, OL-
IVER WENDELL HOLMES, AND FELIX FRANKFURTER ON JOHN MAR-
SHAL 3, 86, 1967. [338Q3330 dmbbgbogdymo — THAYER, HOLMES &
FRANKFURTER ON JOHN MARSHALL].

18 8o0gtal cgmonl 83396096 9% s89dsL Jgbgogdom 6536m3da Evan Lee,
Judicial Restraint in America:

2LobodsBmnmm mogabo gosbygg@omgdgdom o6 @bos obs3gmgdogh Lo-
39bmbdwgdmm bgmobygmagdslb, MHmIgmbs(s aa‘gdqmo 303 gmogogl 3m-
m0&030b gomonm bdgd@mab Lo ombgdl s NdEHYbggmymb bgmabagmgdal
35b3BedMn, 3mM33mgdbyca s ymgmobdmdzzgmo LogoMmgdgda®. MBMm
39803, Labadsmmnmmb BngMm Babosnbgwsgds 3mBEMmEmBs Imdsmadggdabs
o 300 30gM s®Rgmmo Bad3mBamagbmmgdal sbGM3b93s nboaggMgbdmma
3obos. 0ol bo3gmo, Mm3 doo asobbobomggmo 3o6mb3gdmmdal bLo-
BoMomnobmdobs s babyMggmmdady gxadeem, ababo myggsmy@mdals
Logombds dgadymm. Mo 30Ey3 NYBOE™ (3900, sbgmds JmbEMmMmBs Jo-
bmb3wgdmgdo (30603000 3563bggoms — Jom Bngzem magobyygsmo bgds, ©g-
dogmgon®o go6dMsbggdom Jogmmom sMe3mbLEoG oM 3obmbgdo ©s
©oM63bgdnmgdo ymgomayzbgb, Gm3 LabodsGmmm sbgm 3obmbgdl 8o0b(3
305949905, 9MbmdMago  LobsdsMmmm  3mbGEmmmo > 30mgdgmos,
oEash 3mbaMgbl o6 ¢brs Jggdmmb abobbmEa babgmabygmadm dGmb,
Loboadsmmmmb adyyemgds, seobMmmb abgmo 3obmbagdmmds, Mmmdgmay
3615 3MBLEG NG (30M0s... JogM53... Lobodstmmm jmbGMHmmal go3(3gmgds
Mbs JgbrEmaym MomMgba semdsdgmmgdgma dgd3mbggzgdabomgal.”
LEE, supra 5, a3. 56 (3960336530 go8m@mggdamas). asomgomabbabgo,
Go0gMb oM ndgb@om o asdmyygbgdos ab, HMI 3obmbIwgdmmdal Labo-

11



MohoME o. 3mBByMn

%90dL dMgmn §ongfb Lo 3obmbImgdmm bgmabyxmgdol mom-
b0t domdy mofgdamae qbobgdmes, dgbsdsdabsw, LabsdsGommm-
98L 56306080 Ybos gogbnsm 50badbymn memdotol MgdymE @ g-
30bmg0L."7 59 mBo 9MBsbgmabash asbbbgagzgdmma bsjombas: 3068
dgadmgds godmmdegl, Hmd 306mbdgdmddgwba jofasm s603dg396
3L magnsbor Logdgh s o6 Mbws 0y3bgb IgnEme dgdmgamba
Lobsdofmmmmgdol 80gM, s 3oMomgmyMom o6 godMmdogl, GmA
doma momdon 0bo306gdma bem@dob 3mbLEoGnoncmdal dgbs-
bgd bobm s MMognbomyMo BmEBnbos. GoogMb mMogg o8 Lagoom-
babos Ly gPmes. mMagg qb MBIgbs-bomBmmaqbs, Mmame s asdmhbs,
oMoy o6 LybEsw bsMwaggmoma donbz (s35dg Muc™m g0
dmg30506980m). 3m3zmaw GmI 307300, Go0gMabgmmo BmdmzMgds

394oxg Logdzmomsb gobgnmsms.
lll. s0g6al 858 3500069900

Bo096M0l yzgmodg mobosmmumoa s Labgmmgsbn 893330006
aym 3m3bo, HmIgmbsg goM339mmo ©Hmab 3063s3emmdsda 36 d-

3300693000  dMsbsnbo (Gong@al ymagomo LEMgbE), 3539y
BM63x59MGgM0 (mE0ggL, 3medbabs @s 3Msbosobol, msbs39364 s

Bo09M0bgmo m300035dmm30L yzgmadg gddsmnznto 0b@gm3mg-

doGonmm 3mbGHmmmo 0doGmIs(zds sbmIsmafn, MmI dmbsdstmmmyggda, 3o-
bmB3gdmgdabash gobbbgoggdom, of godmbo@oggb Lobombm Bgdol, Mocy
d93gado dozgmobs s bbggdolb bgmdo Lodmbsedstomm Jgdmozal
3o BmMdobmgals (30 3gm 3Mmamedym 39b@owm ngzs. 8 domasb byb-
&0 96336l boGOGooQBQgg(Y)Q dmgmgo agndggbo 0mggol, Hm3 ,,3mblL-
G0@Y(E0 3ogmgbmomos Mmams dsgmMoGomymo, abg dabmmodsmmmn
99396890000 s o6 admggs Msbsnd domamgdsl, Mm3 Jaboor 35638 30-
(3990 0BLEGGNGJOEb MMBgmndyg s6mBsmanmns”. David Luban, Justice
Holmes and the Metaphysics of Judicial Restraint, 44 DUKE L.J. 449, 457—
58, (1994).

17 800960b LB oGl ,3GM-mmganbms@anma” sbdgd@o gobbormmoas 653HMB-
do Robin West, The Aspirational Constitution, 88 NW. U. L.REV. 241, (1993).
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&58™60.18) ©s dmmmb smgdbsb® dozgmo (BG63RNME b ym-
gomo 3mgfzo ©d msbsdgdby). 938 30dwgzemdada bbggdo s6nsb,

dogMad gbgbo 0y3696 dmagata 336[}0’)6360,19 Hmdgmos odmbamgs
o3 Amzmmdoc 35063 o¢y(30mgdgmas.

A. 3mm3bo (1902-1932)

306 30dmBgcedn 3mmalLo Jommomgdos, M3 LabsdsMomm
dgbemmgolb 3obggmo goggds 3sdmImabsmgmdms  GoogMabgmmo
3mdm36gdobasb s 8abo 0EgbEMM0 0ym.20 o BsMoxmsz, 0go
0y969dms Gongfal gm@mInmsolb (gmbogGmmmdal §gbEL) obodea-
0900 Lodmbodofmmm sBMgddn; 8dab Jogomoml dmggz056980cm
dmasbzom. od(3e 030 36 gmebbdgdmes Gongfal Bnbsddmgmgdl.
0g0 35&030b393000 o6 gmggoms as3bggomamo 306mbdgdmgdgome,
obo(3 8o dogk dgobdama ,medgMomaEn” 306mbgdal dodsmo,
Mmgm@gdai 0gm 86@0dImbm3mmonmn o6 d0bbgbol dofgammoag-
dgmn Lbgs 306mbgda. ob o6 dnohbgzs, Mm3 3obmb3wgdmgdl 3jmb-
©om 030l 3m@gb(znomo, ymayomnyzbgb 3mbLE0G 0ol anmabbdo-
960 06§ g3 g e@mMgda. 9@z, Bodhmdws, Gmd  3obmbdg-
dmddgeba LEMEbobMgbom LogHomm o6 sbMM369dwbgb. 356mb-
8gdmmds ngm ms38mbob domomma, Hmdgmaz Lodmasmmgdsda 3m-
m0B03nin domomnmgdol domabbl 8dgmo36gds. GongMl 3meno-
Bogamo dbggmmdgdo goMmmomgomem d0sRbms 85dnb, Mmogbs(s
Lobodammmm Lo gmbbGod oM boogm bsgombgdl gobabormsgwe,
dogMad 3ol sbggg F0ohbos, BMd dmbadsMmmmgqdl dbasgzbo dmeno-
Boggmo  dbggmmdgdo  Mdndagdesm, dbsfn @sgdoceo abgma
396mbadobomgabag, Am3gmms 9o 3mbLbE G 309E™Mdsda  obobo
®007480b ©oMB3mbadmmgdo 0y3696. 5cbodbmmol badoMob3omm agm
3mdbob dbggemmds; 3oL nsRbrs, MM ImbodsGmmggda, HmImyg-

18 Bogomomabongol ob., West Virginia v. Barnette, 319 U.S. 624, 667-70,
(1943), (36638390960l asbbbgaggdyma sbn).

19 ab., David Luban, supra 16, g3. 451.

20 gb., Letter from Oliver W. Holmes to James B. Thayer (Nov. 2, 1893),
odgdaman bsd®maddn David Luban, supra 16, g3. 462, 34-9 3960d3bs.
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b0z 3mmoGognd 3s563G0dgddn SsDMM3bgdwbgb, BgbwgbonmMgda
04690m©bgb, Lowsogm bm@mds as9Jdgdabom, myzn dsmo 3mmo@o-
3960 0gmEmaos bs336mb3gdemm bgmabygmgdol ngmemgoab-
356 30bbbgzogqdmo ngbgdmms.

3obohabg@balb ¢dommgl LabsdsMommmdo 3medbol gobbbgsegg-
o 0DFgd0 08 gomabzg@nmgdgddy, HmImagdomsy dbsto agdo-
65 3GMRgboymo 393906930b MBmg3gdL2! s Imaz0569300, 53gFn-
3oL @Bommgl LobsdoMmmmadn dobo NHG™ (36mdomn gobbbgsegg-
o sDMgdo 08 gosbyza@omgdgddg, Hmdmgdoms(z domams o=
aqmoE (369 LmgnsmaMa NdHYbggmymagal dgbobgd  30bmbayda
2093930 mmgdal mez0bagmgdsdy” oBUQ)mﬁgbomzz, 800Rbggs bm-
30® bLodmbadsMmmm mz0m3gdbmnEaal s3maqeE, o9 gogzomge-
mabbnbgdo 03 (3060396 Jg60d3693L, MMBmgdbsis Immdbo sbgom
39bmbgdmmdsady 83gomgdos bmmdg 3ofMs 30dmbymsda. ago
30900 gdws, MM KgMmzgsbo LobasdsMmnmmb Mmmal dobgymo 3mb-
(398309 v0dgmades, dbstn psgdnts abgmo 3obmbdpgdmmdabmgal,
Amdgmoz gbadmgdmes. 091330 3g b3g3G 03 NMOE o6 aobbymdamao.
Lo gmbLb o mEom eggdda ngo ML aEas ghoggOmgsebo badmbo-
doGonmm dgbmyozobasb — gonbbgbgo Logyzolb mogabygmgdal o6
30390L 3mAH3bal Bqbobgd obedymgdymo sDMg3023 s aobbbge-
39800 5B Lo@gmgambm bandMgdalb 3mbagbol baddgbg.2* dou-
bgoze 0d0bs, MmMB domncmgdyma 3mbsdMgdgdo o6 ofal gumoab-

21 ab., 3mmabob g56bbgoggdmma sDMgdn bsgdggddy: Plant v. Woods, 57
N.E.1011, 1015-16 (Mass. 1900); Vegelahn v. Gunter, 44 N.E. 1077, 1079-
82 (Mass. 1896), oo Commonwealth v. Perry, 28 N.E. 1126, 1127-28 (Mass.
1891).

22 3ogomomabmgal ab., 8ol gobbbgeggdmmoa sDMgda boddggddy: Lochner v.
New York, 198 U.S. 45, 75 (1905), o> Adkins v. Children’s Hospital, 261 U.S.
525, 568-69 (1923).

23 Bogamomobogal bogygob mogobagmagdol Jgbsobgd ab., dobo gsbbbge-
39890 sbMgda Logddgqddyg: Abrams v. United States, 250 U.S. 616, 624-31
(1919) o Gitlow v. New York, 268 U.S. 652, 672-73 (1925). ob. 35395L
3mE3qbal dgbsbgd 80l Bogh obgMoma 1dGagmgbmdal Im@ngocgdmema
>0 bogddgbg Moore v. Dempsey, 261 U.S. 86 (1923), 05 3mmdbob gobbbge-
39090 sb60 bagdgdy Frank v. Mangum, 237 U.S. 309, 345-50 (1915).

24 ob., Olmstead v. United States, 277 U.S. 438, 470 (1928).
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doo @sbodymgdamo, 3medbobogal asbbsgnmcgdom dommgdgem
Lodomogfmdm 8mgddggdgddy ddogm Mgodnsl sbobsgl.

gem 860d369mmmzg60s, ,306mbs gods3gmgdabs sbg“ HoGmio-
3oL 3F0@0gs, Mmdgmoai 803mdbgmmos oMo d0dmBgMedn ©s
AornmaE 50ddomb brol sm3z060baL, sby aobogdymb bodyzal
0030b@mgdol Jgbobgd ol gobbbgoggdmm sBMgdLs?® s aowms-
by39@0mgdsada — Buck v. Bell (,085gi0mms bodo momds bszdstio-
L05“%8). 3mEBLobogal dmeoGoznmo dMdmms mncddal dmbgdMozn
30- 43gmady dmogo adsfg3gdlb. sts 0do@md, Mm3 dom gdggmo©
©503bobMgl g3 3908, s 3medbl LyMws ,088g30mmos”
3o (360 03 goggdom, BB o6 dgbdmgdmom 33magbsddmgds @s ngo
LEYOSE 5(36MbogMgds sMZgnbabEG M LmEosmyma dGdmemal
©585b5b0smgdgm 60856L.27 s3060B80 sMHOb MgMBas S asbgzo-
®56gd0l, 968890 gamgdal dgbsbgd. LobsdsGommlb dMdbymo oy
Manba®o goebyzg@omgdgda, Gmdmgdacs nnoogyem dogmals ¢ 306-
30396 00bs3geMmazg madgMem@  3obmb3gdmmdsl, bgdaldngm
dgdmbgggzedo  @dMomme  oymgbgdab aoMeanzomal  eamdab.
2083039 bmM3ol 30Mggmgbo Immbmgbs sGal, Gm3 ngo Nbos 3o-
Lybmdgl bLodmasmgdal Ggomu® acmdbmdgdlbs s LagnMmmagdgdl,
$9g38s608bo 0y I(3056Mb.“% sbg M, Bmbodsmmmggda Mbos Rsdm-
InMEbgb ©a3nmabidnmgdol gogMmnsbydgdbs ©s ©odbsegdgdmagdl,
Lez0omabBgdbo o 3o30@omab@gdlb dmmab, 080b doyybgrsgsm, o

25 k., Vincent Blasi, Holmes and the Marketplace of Ideas, 2004
SUP.CT.REV.1.

26 274 U.S. 200, 207 (1927).

27 [3eaBLL] LBsBs, BmI Ladmgsmgdsdn sMLgdmmo asgmgbasbo 083xem-
Lgdoboda 308 030b(3985, omza 88sb Bggh mogzdy godmgomom, (3bmg-
6950b Lobasdmgbm baBomo gobogdmes, Mmamta(gss, dogsmomaw, bagaem-
©9dmmm badbobya. Lymab boe@8gdn, Lodmgsmgdsda sAbgdam ©mBo-
6o6G M &9b0gb(3090L gomnaMmgdm, Moasb sbgo 3gdmbggseda, Rzgb gmmals
Bowomygdl Mandy MBANbydmmgds o6 LoMogds ©s 03sba dg30a0Mdbmdo,
M3 3o godsMmmmgdal 3903 s0dmgshgbone”. David Luban, supra 16, g3.
507.

28 0.W. HOLMES, JR., THE COMMON LAW 41 (1881).
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Gm8geo 3bofnl godefgzgds byGo oo (GongFds gsndasms 3menad-
Lol Bgbomo — bsbasbdoo smbadbymo 3mmadLob gbgdo — ,Lodso-
ol Do, ®m3gmoa(z 30dmg39460s Gongal bgod ool asdm(39800s6
mob Bgmdn — g03mbzgnmo magabo Hmal dmbsdstmmyggdal dog-
g30mgdoom, 3obgdom@om 3mbLGady(30s abyg, Hm3 smg339m00 ,Lbm-
(305mobEn@ma” a58m3m0bgdqdn??). ©gdmzMsGommo 3mmoadn o
36m39bo YoGsmmE (3030m0dgdmmo (Moasb sGadomapmdmngas)
3gomEos Lobmgsmgdsdo gMmdsbgonl dmbabssmdogag domgdal
BoMMdommdol Bamdmbohgbo — Lodmdomagm ™ol bozzmoc,
abggg, BmamE g sgab 8bsmggdl Im@ab dgmebbdgds dgadmygds aymb
LobodaMmmmm 3Mm3qbol se@g@bs@ogs.

»94390098 960, Mobo dmmmenbors 3godmgds mebsdgomgyg asbgo-
@M 980l 330mEo33om a3Jmbrgl, ofal ob, AmI 356mbIwgdmmds
oM ogoe s LEMogom, odie oMs domnsb, ¢bws gommsn]dbg-
dmEgl  Labdmgomgdsdo ombgdamo de facto qdgbsgbo domal
6939mmdab dgbededabog.... gumm ddmazmo ab@gmgbgde 3g@ew o

2 ab., HOOK, supra 8, a3. 7. 58 $36mg6(300L yzgmsdy gdb@Hgdscmnma as-
Ambo@nmgdss dmbadstmmmy dMoggmol Lodyzs, 3o3mdzgybgdymo 0dsgy
Bgmb, Bm(ze 308md3gybos Gongfal bGs@ns. 3bndbmm Ln@yzsdo dMoggmn
domonmgdl:

»350300000098, Mmam(3 d3gmmegsb dmndnmbo, Agdl Lobodbabymyg dmge-
gmdab o 8830390 396 ©MBIN6gdmmon, HmI gfab bLBs, bambomsmgal s
baeabob 30g® bgmabygmagdab 9byz98mds ©odm30gdmmos magabagem oo
39839003 LobodosGmmmmdg. babsmbm gdmionma dgammgdal dgbsgeggd-
o, IMogomms bafmdo bgmgdal sbomogdogee, MmImagdaz 335605396 330~
9L 03sb, Mo 3s@ombbaw dgmammagdos s ymggmn s@sdnsbal, dpnw-
Mobs o) dmbgmab, Lsgymmgdabs ©d dgmmdgmmdol oboogow Labo-
@M@Ebmms  doMomBbagmmgdol  mMasbm, Mmdgmoi 0dbgds  0dwgbor
383039, M98079b505(3 500080560 sdmM30gdge 8mddggdslb bgmagbogg-
30l s magabggsmo Lbgsms gogmgbgdabs oy bbgs Jofogdgdnbasb, gomwos
LodoMoMNdbmMdal  nEgabs, Ms3gbswss  v©sdnsbols  dmu@  dnbgdsl
doeadb gb. 03 gobDEabzam 5HLYdMAL LabsdsFmmmgda, oy, G396 dm-
LodaMomgl brmeszegb 3mmodogn®o bymobygmgds ©s 3gmombaboon-
LogFgdal 30Mmdgddn o0 3gmbgm MsbsdEgdmdal sbws sbsDmanmgdal
s 3oMa30b babogo.”

David J. Brewer, An Independent Judiciary as the Salvation of the Nation,
PROC. N.Y. STATE B. ASS’N 37, 47 (1893).
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bogmgdom by  s0bobgdmegl  3obmb3mgdmmdada;  Gmdgmas,
dbgogbo goms o6 dbgms Lbgs 3g4s60B3gdabs, badmmmme bgmL
Mbos bymdogl y3gmadg 8g@sm s5s3@0Madmmal gosmBgbsl. 0

3dbob, Gongmabgsb gobbbgoggdnmo, oMgabob@mmo 306mb-
3093mmdal 3mb39%(3093! Loy zgmgbme bLBOL 8ab P30 dgdrmwgsL
03 bogdgoms gofgmgdda, GmImagdaz dmazegms gMM3ob0 Ladsmom-
mgdMog0 3GMm(390YM0lb 80 ]dsb.

B. 3@sbos0bo (1916-1939)

365bsnbo, Bm3gmbeg bdoMow 3medbmab gmaw gsbobamsgo-
656, 3obLbgoggdmEs abgsb s bogmgdaw 3as30s GongMb. 3mend-
Lol baogLo, nbng LadsMomgdMago MgsmabGo nym avant la lettre;
o330 3abgob gobbbgoggdom, mo300006 Bgbgdsdog d3mmadogyo —
KIBIOLMBOL 0©ggdol FboMEsddgMa, Ladbmgommman 3G ©EsIm-
30gdqmgdoo demogMo (396@Gema®o dmogmmdobawdn (dmmmb ©s
dememmb 3Msbsnbo Batdmdmdom 39630080 agm, o830 ngo o6
gmgoms 0g3gbo boMmdmoagbom §odymo 396@939m0) o 53356Mo
3b@ogmbob@ Mo g56bymdaema ggabsblbn®a Loddnsbmdab, JLgmya
Logogem obgbgdnmgdgdabes o Bmgsmam, nwo 3nbbgLbal dodsto.
3Go@0b dMmsgamo 306mb3mgdgmo 0DosMgdos 88 sMs 3gmamasbbym-
domgdobl, 043696 o ¢39@& gl BagFem® dmbodofmommgdg dg@ow
m0dgMomgda, Mmame(z dGsbmsnbo. gb ¢3065b 3690, sm8mAbos M
0d&0g0b@n 3mbLgMzs@MMgdal Lobsdsmommmadn, dgnmgabs dgbsdy
3°89amM00b (3) (3mbLEGEncn) dgdbmnwss, Asdmaysmads, dbe-
A0 Esdots s gosdmngfs abgon 3M0b303gda, MmamMn(zos: ,bo-

30 56mbndMo 53G™EHMI0c [mm03z96 1. 3mmalb 836Gmbo], The Gas-Stokers’
Strike, 7 AM. L. REV. 582, 583 (1873).

31, 3mm3dbds, HmBmal gbgommgdgdo yzgmedg 89@omss ©m3ndgbdnmg-
S0 [og@abE 3madHmgbgms BAHowsb, GmIgmadng 3mmB8Laze s GongMa(s
0g9mabb3dgdosb], ymggmageta 9bobasbdab asmgdy asomsgabs bLodm-
LodaMmomm 3mb@Fmmmbg GongFabgmmn 3mbozns 3Omamgbogzndddgy o
JgaMgdoo mo@gbB Mo o asdmyMm33g3gmo 3o330Mnm ©g3myMmadnsb-
»0b.“ Thomas C. Grey, Thayer’s Doctrine: Notes on Its Origin, Scope, and the
Present Implications, 88 NW. U. L. REV. 28, 39 (1993).
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3Gm(39bm  Rmgdonbsdosbmds”, ,dbsmds”, dgbodmgdmmdal dg-

dobggzedn LogmbLEadmEom gosbyzg@omgdgdabmgol a396Mwanb
23, 99900 Lo 3MmBLyYmE oM ©sb3gbgdal ImIbswgdobs s dmema-
G030 ©3980L gosbyzg@edy — MmMImgdog smBmgbzHnsb sbos
3500553509396 3506(3 0bgm Jgdmbgg39gdL, MmEabs BygMsmyma
LobodsBmmem magb Nxmgdsdmbamam 300Rbgal, b 3obmb3gdemm ob
303dLAYmgdgmo bgmabygmgdal 5d@gdn godmaobomlb sMs3zmbl-
B0GNENO®. 93 3M0b6(30300056 396 (39M0L 03mzg0m JMBLEEG(300L
&9db@do 36 dab sbgmn by 3aMggmbyscimdo; mommgyma 5ol
53960390 8mbodsmmmagdal sbHM36930L boymen.32 doom dmal,
BgogPmmo oz dMobrsnbolb d99md8gwgdss.33

3mdbob dbgogbow, dMsbosnbag o6 godmombgmms ms630dwy3-
o badmbsedsGmmmm dgdrmonmmdom. ngo dmbsbomgmdeos obg-
o0 a5mby3g@nmgdgdol  domgdsedn, HmImgdomsi  ogMo@omo
domas 089735603 9L ,obsmo 3MALabL" 306mbdgdmmdal s sbg dmdsg-
300 1930-056 Bemgddn, 3sbs(3 aosbzos @dsmmgbo babsdsMmem 3m-
m0G03n® LoMoymggddo. 356 gonbosts 3mmadLolb dmEogamgdamao
AmbadEgds Logdgdg — Buck v. Bell. 3obo gobbbgaggdnm sdMa bo-
d89bg — Olmstead v. L.C s8030L@ M0 agm, Jogomomgdos Mo bodg-
mggmbm 3m3bogsz00b m3mzgdab b gmbLbGadmom dgdmmozsdy
3060 (3bm36980L bgmdgubgdermmdal MBmgdnwsb asdmdpnbamy,
domomgdnm ggmgdsb 3mbLEoGME0b &gdb@do 39Mbow dgbgwg-
3000.3 0g0 56 goobb3gdmes 3mmaLL Lodyzol msgzabnymgdol 3g-
bobgd o3q3by.30

m03960, 3mmdbogs o dMsbosabos, IbaML Mggmobgb dgbedy
3°89amM00b (3) dgbmnogel 03 bLogmdzmom, Gm3 oby I eGgdL
3mmo@0gn® medmMms@mmngdom gnbdombaomgdol badysmgds do-

32 ob., John A. Ferejohn & Larry D. Kramer, Independent Judges, Dependent
Judiciary: Institutionalizing Judicial Restraint, 77 N.Y.U. L.REV. 962, 1004-15
(2002).

33 dogomoamnbogals ab., Fairchild v. Hughes, 258 U.S. 126 (1922); LEE, supra
5, 33. 39-40, a3. 68-76.

34 ob., Olmstead v. United States, 277 U.S. 438, 471-85 (1928).

35 0b., supra 25 s 0s63bmagda Gg4bGo.
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9(398meom. 3§s@gdo dgndydaggdobgb Lbgswabbgs dmmoagozn
&og&0gob o gb 94b3gMndgb@gda, dmdignmo RemBmdn (Mowasb
dgdmagatgemmmo  0d6gdmes  Abmmme  (39m3gmmo  IGo@gdom),
358m0b393000 Bo3mgd Dbl sMogmbogmma dmmodnjnHo 3uMbab
dgdmbgggados 3o, bmmm, oz sbgoa 3memodoznto dmddgogdgdo
Laboggom s@dmhbrgdmes, nggmms gd3omanm bagmdgmsw dmgm
939496530 LmgosmYMa Mgxrm@dabogol. ods gdbdgFndgbdng-
30l 98 mgmG0sl Mo dmbadsmomyg Lbgswabbgs bLogmdgmom wggH-
©o bl — 3Mebmanbl LyyMws dg4dbomaym gMmagsto 3@ 303909-
mgdomo Byatim 0dob Jgbobgd, o Gmdgmo 3mmoGozs oym 9194~
&0obo, mxcm dg&owm 30, ©89(335 MNd MMM 3mmo@ninb gsd@o-
9090 be@Bgdo 3Mszom 3@ do, 3medbds 3o (3g sbyg gzomemmmd)
dg03Rb0s goMns(300b sbamman, Moy g3mey(300L Bobadommdoss.

gLy 0930086 S30mgdal §ogd@ngs Mdggam s0dmBbogdm-
5 05 bagmbLbBoGm0m Lawam bs3ombol gosbygzg@ o astongsmo,
3M5besnbo (300mmmds daob dogH Ibomsggtnma bawsgm bmmdgdals
ambag@mmmds gh396980bs, 580bmgol ngo H@dm 3gGom BoJEmdMag
©9@omgdl o6 LadosMmombamdmadol dobomgdowsb, sGedgm megn-
(30560 s beznsmno badgbngHm 33939800006 536HM3980s.%
03 doamdado oym 835mgdol gmgdgb@o. LobodsMommb 3mbLg&-
35& 0o M3Magmgbmds o6 gosbbdgdmms dsDabm® babsddmgamb,
Am3 abgon  3obmb3pgdmmds Mbws ymgamaym dbsmsdgMomo,
mdgmog, dbg Robs, sMmzgzms 3MBLENEG (0L, odize dmadb-
m3by 0@8d05693L dgadmgds 3oMadomaz ggod®s. dMsboonbl sms
3ol dngM dbstraggMomo boagm bm@dnlb gmbogfymmdnl, sGodg
dobo 3mbLGNGY(EONAMIAL o3BG 3o(3gds Mbos g(3o©s. Md(3d ngo
donb(3 396 dmabg@bgdos Bomdsdgdal dombggeb: 306mb3wgdmmdals
3MBLEOEMEYOMBIDg dMsbosnbobgmm madgMemum Jgbgomg-
398L mBgbogb Lobodsmomemb dmbsedammmgms MdMmagmgbmds oM
0bosMgdeo.

36 ob., Wallace Mendelson, The Influence of James B. Thayer upon the Work
of Holmes, Brandeis, and Frankfurter, 31 VAND. L.REV. 71, 74-75, 1978.
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580bgob g0bbbgoggdom, 3mmdbo, Gm3gmbsi o6 3gmbos sbgomn
9830609ma 30893909, Azgnmgdfng, mabobds ogm Losgm bm@dal
dbmmme  gmbognmmds 93830390068, 0de  dgmatgdgma
9653Dgmdam, Bmamg 0go ByMb msegal gobbbgeggdam sb&da bLo-
489%g — Lochner v. New York:

2390Jmm38, Bmd Jgormarbdydy wsdsBgdsdn bodyzs ,orsg0b-
W80 dobobxgds Jsdnb, mmwybsry 3odmaynbgdgb, Goomo
3m33900mb @MInbsbGmmn s bmals 3mbgdiogn dowgan, gofws
0d dgdmbzgzobs, o0 dgodmgds oomggel, HmI (o990
dmo dmmzbg o o 96dmgdgcmo sodnsbo swzoemgdemow Jo-
0Bbygms, Fimd gobboboemggemo jobmbo smmz93b gmbosdgb-
Bt 30b(30398L 50098l F3960 boenbolb §mowarzngdobs
@5 bodstomolb dogm. g5emy30 o6 Lgnfwpgds 0dol F3969850,
mmd 3obboboemggemo bm@dob dobobgd sbgor dso 3Meemmmdols
390 dmabdgbor. 3mbogmds o@sodnsbds g3obboboenggemn brmmds
dgndemgds JonBbomlb xsbdFmomgemmdnl @ozz0bmz0b bogmds-
006 mmbobdngds. obobo, 30b89¢; dg w9990 396 396-
3oGbowgdmo, Hmd godmombgz006 m8mbammdoo, gobbsboen-
390 6mE3sl JooBbgzbgb bodndom boscmgdol dobobgd m-

8000 Fg3geomgdob Sofggee® gegdgbdoc. %

030bs doyybgoga, bogofmm aym o1y sMs 33magzs bmMdal gmbog-
Aemmdol obaanbse, 3mmadbo sbgmo 33mgz0lL god8mygbgdsls o6
3306gd00.

3mdbo 9896030 GgogMomum mdammalb LobsdsGommdn ©so-
60dbs  3oLoRmLgGLOL FGoGalb  Wdommgl LobsdsMomemmdn mn
sBmgmmob go@omgdab 398maa, gb 13065L36gmo MIsmmabo Labo-
doBonmms dabahnbg@bob 306mb3gdemmdabmeb ws3ogdntgdam bo-
48990%g, 099330 0393995356940 LobsdoMmmms GaogMsmaMa
39bmb3mgdmmdal  bogombgdmsb dodsmmgdomn s  GmIgmdo(s

37 Lochner v. New York, 198 U.S 45, 75 (1905) (3m8Lob gsbbbgsggdammo
>bMo)
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dofomomsm ¢dg@&abo MHm GMEnbym ©eggdb gmdmds. domomswsw,
3mmdbo dmggdmes medb s Jgbededobsw, 3gmbos 360d36g-
mmgobo  gedmimomgds, GMmameg  boddob  gsebdboemggem  dmboe-
dotmnmgl. ¢339 08 @Hmobmgals, Bmzs 3medbo 8dgcn 3ol Hdsmmal
Lobodommemdn ©s0badbs, ngo nym bogbgdoo 3Mmeggbombaema dmbe-
doBonmg onFoogmo ©md§mabob dgsmm s 3BgmdHa smgdol
Mbofnm, Mmegbsi 3oL 3mbimgGmmoa bLogdg9dob bL3gzagkngobomab
MbogdmEs  3MbymMbGs(30s. Bnbmgalb obgzg MEbm o6 ymgoms
dmbodsmommgms JodgdmdFngn &qbogbzon®mmds, 39Mdme, dsma
BoMmds, gosgbyzn@om Labsdsmommm dgdmbggze Lobgmddmge-
bgemm &gdbEdy Fomomgdom, Mmgm@oss, 3obmba 86 Fbrymmaga
360939090680 ©s ob dmzqdmmds, Gmd ImbodeMommggdn godmbe-
&930b696 9305600 3mmoGnz® 0bbE0b]EgdL onMoonem dmdmg-
909830, o3 dggbgds 8MebEsnbl, Mdsmmgl LabsdsMmemmda wo-
6033603007, ngo dmbedsGonemyg o6 ymggame.

C. 5360635368960 (1939-1962)

BM63xYMG M0, dMbosnbol dbasgbom, mogomsb ggbals B3g-
9053009 3mm0B03MMn oym s oMz 3Mmggbombarmo dmbodsfmomy
aobmesm, 35653y 356 oMo gobssbows, Fombgmsogem 3mendbob
dogomomabs, dobohgbg@bol dGo@nb Mdommgl babsdsGommdo wo-
603360%g. BMb3FNMG M gobbs FmmMgdama, yzgms bbgs 80dwg3-
0basb godm&Rgmmo, 3dgdoty gbobasbdom YdgMms Fboml @o-
0gMobgnem dmdmgmgdsl. dobmgab @odsbsbnomgdgmads gdmzoycm-
358 Moo gobas 3mmgas-3mbadasfMomggdmsb gHmaghomds ©s
0bLGNbJ& Mo Mgod(30900L 3MbBEMma dMsgoma LobsdsMamemm bo-
J80b ggaamgddo. 3mBynbgzomy, 353688 oM ammobb3ogMds ©s Moo=
3M0, 3M85330609mds BMbiRnMEgMds dnsdadMaw dnnkbas jo-
bmb3gdmgdo b3g300mabGgdae s gondasts gJbdgHEms 398 0bdg-
&0 dmbabgds 3Mmamgbamo domsgmmdabowdn ©s Gongfobmgolb wo-
dobobnomgdgmo oo  35§0gabzgds  3obmbIwmadmgdobowdn. 356
abo 30 0gagd@s (s3baEEnma), Hm3 306mbdmgdmgdobomgnl ©s858-
(3069890 0969dm@s 35bms@qdol gosbsbarmgds (bbgs bo@yzgdoom,
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35056560mgdal ggaom 13ndg3cor ©etBg6s).38 gMobnnmEgH-
ds goomagabes GongHal gmGdnms ©s G NMo ©539dogs dMsb-
©30b0b 3Mm390mEMmo dgdbmnwzgdo, Gabo dgogan nym aobbbge-
3909mo D0 Logdgdg — Baker v. Carr, qg&icm Dqb@ow, 8obo 6sbo-
o, Gmdgemdo 3m3gdnmos bggmmds ,3mmodoznmo bsgombob®
09358 035b9.%°

BM6359MGgc0b 80gf Jomgdymo Mogo ms3dg3939dmo go@s-
by39@0mgdgd0bs dgadmgds sobLbbsl Ladmbadsmmmm m30039dmye-
30b 3oL mgmEsdy Bomamgdal gofgdgs, 8o dmEnl yzgmsdy
(36mdomn gomsbyzg@omgdgdo = dogomoms, ,Mmdab-baemm@ob®
3qbobgd Logdgbg aobbbgoggdnma sdtn, West Virginia v. Barnette.#
,b3895M 39MMSb esbrmmgdmma gdMsgmolb® (gmbogmMon dMegsm-
BgOmM3960 LobgmIbogmgdol dmbsm]gdl, dogsmomew, o3LGMns-
mba gm0, bawsz §Mb3RNME Mo sndsws, Dmaram wogsbgdamo
39403000  gobommgdamoa  gdMsegmgda domo  3mbEm3mmo@nddob-
o30b, 969 sgammdcng GmBgdmeb 8ystn 3o3d0fal bszmgdmdal
358m) 889M03mmo sbsmman, BMIbIRNOHEG M0 MmEMBsm 35GMom@Eo
adobm@oo. 3sb o Jggdmm gogmsegabgdabs, o Me@ma dgodmydmes
MmBgmodg 9396039mb @oMn gogdgs $dgHogmmo ©mHmdabmgol do-
Lomdgdody, HMIgmbay LEBdmmyGn sGgz0Mmgs oJ3L ©dgFn3gmyg-
dobogob ©s HmBgmoi goomgdom 8mgds@gds Lbgs bombgdda
96m3699mo MHmdal 360d369mmmdal — dogomomam ,0mbomb gq30Ls"
3oL momgdmb o6 sbabgds ab god@o, MM ©obogmgm goMgabosda
260dbyma Lo o ogm dgdsmmgdamo bgmal doggze6n, Gmam3
30@mgcnl a9M3s60530, HMIgmmabsy m3n g3dmbrs, MHmmgbsg be-
LodoBmemd bogdg gobobaems.

03 933sm039G0 030gMb@ 0l 53560 3560D30bmz0lL 3owg3 gMcmn
©o3sbsbosmgdgmo sb3gd@on dmogMo 568 03mBmbab30 aym (od 3,
53 dbMng, ngo gobbbgoggdmes 08 g3mgalb gdGegma ndogMab@gdal

38 ab., 8obo gobbbzsggdmmoa sdGa Laddgdg — Baker v. Carr, 369 U.S. 186,

266-330 (1962).
¥ 0dag

40 ob., West Virginia v. Barnette, 319 U.S. 624, 646 (1943) (360635060890l
a5bbboggdama sdM0).
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m39@gbmdabasb): Jgbedsdobo oym 8ol Fogd  woxmngbomgdamoa
3mbo(z00 gosbyzg@omadsdg — Dennis v. United States, Gmdmoams(s
LoboBsommd Bbsto omdos ,LIoGob 5d@L™!. BMsbznmmE9mL
o6 g58magmgbos Mondg mz0mdgdmymgs, Mmzs bagdg gbgdmes dg-
omobdgdg dgbBmEgdol s mobsdofn o(330L ©gdmmgdsl; gboe-
B0sbdoo Jgbgws Logstm Lgmmgdda byaMgaszoalb s&s3mbl@od -
(0GR 358m(3bogdsL.42 gamodb BMI63FNGGIMb Gongabg-
Mo HoGmMo s, yzgmsdy gcm 3degmo Lbgs 30dwg36gdl dmmal,
3oL 393mygBowsb gg@m sl Mgdmogsl dmogmbgdl: ,gomesma
39@o0 8dndg smmddsbs Lrgdl, 3ambgd™“s.

D. 30390 (1956-1974)

dobgoszs 0dabs, M3 smgdLsbrgfm doggmo 0ozl §Msb -
FOGgM0b 063566530000 800Rbg3008 S B3nMo© 8mbmbadol bodboom
donmoogdos @)0036%3,44 Ggommamo Ladmbsdstmmm mgzgomdyd-
m30b dobgmemo gm@ds dMobosonbnbal 3gogws. dozgmb 3Jmbes
3mmo@ognMo 3Mmamsds — 08 dmogho modgMomaoddal doggzseo,
MmBgmbsg 0obsdgommgg Mdsmmgl babsdsMmemmda mndgMom dm-
LodoFmggdmab gos0anggdoam — 8ol LBs3ws, BMB LobodsGmmemb
Jdggdemm babdmgsmmgdol ©smB3mbgde-moymmagds gmbogmamo §od-
B0ggMo, dom dmEnb, dmgogcomo dob dogc dmamboemo dgommom
(LoBmbodamomm d0badomnddo 580l dbgogbos: Bommema bobbgmoe,
dg93Rbg39mo Bodaggdom, dmbodommmal 3mma@ozn® ngmemmao-

0 08dm30gdnm 3mbLgMgednmm 56 mndgMamaum boMgsbsdwoy).

41 ab., 341 U.S. 494, 517-61 (1951) (366353968900l 0sb8bggotin sD0)
42 3Msb3xnMmGgMalb 0mmabddmogbisoolb gb gmg8gb@gda jofasm stab
s@bg@aon 6596Gm330: MELVIN I. UROFSKY, FELIX FRANKFURTER: JUDI-
CIAL RESTRAINT AND INDIVIDUAL LIBERTIES (1991).

43 WILLIAM SHAKESPEARE, HAMLET, act 3, sc. 2.

44 839530m© 5M0b godm(393amo 6536m3do: ALEXANDER M. BICKEL, THE
LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF
POLITICS, 35-46 (1962).
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3039m3s Gogd@&ninen MRggs 3gbmogebs babsdsmmmmb, Homs nga
bgmobagmagdol Lbgs 3Emgddg mBabomgdamoym. dogsmoms,
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33mds(3 babadoGmmmb ga 396 gogdges (sbgo dgd8mbzgz9d3n bo-
LodaMommb Mmoo Mbos gogss Certiorari-ob go(3985%7), 08 8abbom,
M3 306939 306193L gowebygzg@nmgds, Hmdgmaz bmM8alb 3mbLdn-
BEonOmdsb (36mdms, o6 Rsgmzomom gfmgzet dmbmbgdow (d039-
0 300BRbggs, Mm3 gocqdg 306gdb o6 Jggdmmon gobgbbgeggdabocm
9603569m0bgsb 3mbLbGo@momHo s ,Labymggma® 306mbgda). bbgs
dgdmbgg3983d0, 3oL LyFs, LabsdsMommmb 3obmbdgdmddgwban ndvy-
mgdom ,,an@maan“ ﬁoaﬁmm.“a 3@0@0[) oadoﬁogg stbobyfMggmo
3o6mbgdo domos jomgmmon ndbgdmms godmzbowgdymon, dogsd
dgdmenmo bogmdzmagdom, Gomsi 389@9dL dng399mmam ndab
o bos, B3 o930 obobo Laddgl, 396mb3wgdmmdal Lagmdggemda

45 Bogomomabogal ob., Quill v. Vacco, 80 F.3d 716, 738-43 (2d Cir. 1996)
(3omodMgbol mebdbggoma sd&n), rev'd, 521 U.S. 793 (1997); United States
v. Then, 56 F.3d 464, 469 (2d Cir. 1995) (35msd69bab 0sbbzgotn >dcn),
Guido Calabresi, The Supreme Court 1990 Term, Foreword: Antidiscrimina-
tion and Constitutional Accountability (What the Bork-Brennan Debate Ig-
nores), 105 HARV. L. REV. 80, 103— 08 (1991).

46 Alexander M. Bickel, The Supreme Court 1960 Term, Foreword: The Pas-
sive Virtues, 75 HARV. L. REV. 40, 47-58 (1961).
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Bemmob dgbobgd®, Gmdgmoa 8obo 3M0@o30©sb Modwgbndg Bemal
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bagd8gdg — Griswold v. Connecticut.#® 3bas3bo 356mBal Bgbabgd sMe-
BIH0 gmgams 3mbbE @y 300Ls ob Lobadsmmmb sEMnbogm 3Msd-
&0godn; 35658y oo bbob aobdsgmmdsdn 80Rbgmmo aym, Gm3
Lomgabm o bgbmdmago badsGmama 3@ o@qdal 3GMgmmas@ngs nym.
3ogMsd d039mb of LS, HmI bobsdsGmnmmb sbgmoa gze@anbo
bm&30bomgob ogdams dbama s g@hns, Hm3 dgdbemmomn bagnds-
moo 35994dgdabs ngo, 396dme, MoEasbsi BmMIsl smaM smob-
930696, 030 05300006 Mb©S Mg 30mg30650.4% sbgon gosbysa-

47 0dsq, a3. 58—64

48 381 U.S. 479 (1965).

49 LobaBstrommbogol bgmdabsbgzomdo ngm dgomeon, Gm3mab gs3myqbg-
doma(z dgbadmgdgmos aobbobammggmo bm@dalb 80bbgdal dgbobgd dmBbeg
o Lobabsomdmgam doemgdal Lo3obmblwgdmm mEMgsbmbigh 8ndsmimgs,
Gmdgmog Bzgbo LabEG3nEsb gs8m3wnbomyg, Bmam@i 3060dd, Lobyabo
30056943980mgdgdolb 80cgdolb sgomons; 5bndbymo dgommn s ©mJé-
0bs 203m9ygbgdmmdolb dgbobgd nfMndsw bagmmabbdgdos 3Mg(390968mm
3500by3980mgdsdn — Poe v. Uliman, 367 U.S. 497 (1961). Bickel, supra 46,
a3- 61. o9do Lobodosmmmmd gMobgmmeolb bLogdgbdg oo 3mbbEG30-
PO 300hRbos 3M699&030&0b H@o@nb Bm@3o oM 30dmygbgdemmdols godm,
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M3 085Dy omnmgdom, MM ngo sOHM393m@s ,30MdE0 (3bmgMgdal bgem-
3gbgdemmdal® (gdm3gbgnmo §gMdaba, HmMIgmbe Ndsmmgba Lobedsto-
b 36og@0ge0dn, bgdbmsma®o mogabugmgdol 3603369mmds 5g3Lb) 3mbL-
G0@YEONO PBRmgdsb. Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965).
oMo 30, 5bndbym bm@Isb smobmmadobgb, ondss Ibmmmeo dm-
3500mdob 853mb@Mmegdgmo 3m0bogzgdol 8ndsmon.

50 ambagmmo LodmbodsMmommm JgbmuEmmmdal dozgmoabgmma L Gs-
&9a00b  god8mgmabgds 0dbgdmws, oyyzn Bsmmgbo LobsdsMmemm ,Mme
9000l Bobssmdmga” aomabygg@nmgdada gosnddgdms ,0dmMEalb dgbabgd®
&9gdLobolb 3obmblL o 8dsz3MMma©, RMMKL 3@)0@)01) sbmodnmagdaye
5 YPOM M0dg@omnE 3obmbl ondghos bsmb Logdgbg — Doe v. Bolton,
m3gmoag Hmnboeb ghmom gobabomgdmes. RICHARD A. POSNER, LAW,
PRAGMATISM, AND DEMOCRACY 126 (2003). sbgon 8omamBs osBds-
9005 3&0@9d30 3dmMEGab dgbobgd 396mb3mgdrmmdal Mgxrm@dal s bo-
39M5MEME, ©sa355bmmzgdms — MMl 3ogd as8mbggnma dmmad o no
sOgnmmdal 496939 = 08 LoGo(305LMeb, AMBgmaz EEgL >0l (sdmEG G0
»930bgmomss bgmdobobgom8a mndgFamud 3G o@gddn, bmmm domasb
33N Ngdmos 3Mm(399MS JMbLgMgedonm 38s@qddn).

51 L 539096omab@gdobogab... LodmbsdsBomm Jgdbromommmds oy obge-
030l gobggs nym gmbog@mmdabs ©s dmma@ oz 80bs6396mbommdals
Logoombo, GmIgmoa ogomgdgmo gmgdgb@os LobadsMmmmmb (s oo
Lobombm) 9gmgdodmbomgdal dgbobsmBabgdman brgoMmasmsbama Gab-
3900l 3g8(3069d0m."“ Kramer, supra 6, g3. 626.
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don aobges, goedg ob, Hm3 Googmabgmmds dmdmgmgdsd sMbg-
dmdos dgby308. LogMommesz Hmrabdg membados 30 (GongMab gmbg-
dob gomMEs)? 0y3bgb dobo Bbomsddgmgdo megmadgfamgdo, o9
0b0bo 3bmEmE 0496930696 JgbemnYmmdal HoGmEo3ob moznsbma
Lodmbodsmmmm §od@niolb obogomogom (sMs s9y30madmo dga-
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52 3039mob goMos(330mmadob 393y @g3os80 8obo 0ggdabowdn 0b@)-
M9Lob EMBAL 83390M0 3oMEbs gsbbommmas bsdmm3dn: Anthony T. Kron-

man, Alexander Bickel's Philosophy of Prudence, 94 YALE L.J. 1567 (1985).
53410 U.S. 113 (1973).
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54 ob., Easterbrook, supra 4, a3. 1401-03. 1950 6mos6 2009 brmsdoy 3gMo-
mEdo 5¢bndbym Lsd GgMBnbl NIsmmagbo Lobsdsmommmlb Im@ngomgdemem
5969330 (doMomoom aobbbgeggdmm sbM53dn) go8dn 132-%96 dgbzogdom,
0993(39, 3obogz0M0s, Hm3 1950 Brmosb 1969 Bmsodwg 3gMomeadn dbmema
15-%96 a3b3wgds. Bogbgsegsm 0dobs, HmI smbmgmmgdal 303n 1980-0560
Brgdos, BmEgbsi 39-x96 godboMogds, bmmm dg8mga ™ sobmgymadn
27-9@36 ©d 29-?336 ogndboms, @dsmmabo LabsdsGoeml dogM ym-
39mbmon@mom d0mgdymon gowsbyzg@omgdgda 1980-0560 Bmgdals dmemosb
osbrmmgdao 50%-00 358(30600; gbodsdabaw, MBsmmaba LabsdsMmmmb
3mbodMgdgddn &gMdabgdal godmygbgdol bLobdomg ndGgds.

39 Lo®yzs »og&n30b3L" 3049b69d Babsdrgdamy badMmadn 3gbody 3o@&game-
00l (3) IgDmne30L Noymaal sebobadbogsw. &gMdabal obEmaal dgbo-
bgd 0b., bLonbGgFHgbm ©abgnbos bsdcmdda: Craig Green, An Intellectual His-
tory of Judicial Activism, 58 EMORY L.J. 1196 (2009).

5% m@Ddyg, — o3 §o3bg@ Lo s HMBab 39bEG Dy, Bomnogdss bs36mddn: RICH-
ARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION 142, n. 41
(2001). ob. sbgyzg ERIC SEGALL, WHY THE SUPREME COURT IS NOT A
COURT AND ITS JUSTICES ARE NOT JUDGES. o330 o300 gormba
mofgmagzl 88sb. ob., FALLON, supra, g3. 9-10. 8536980 ws 39b@0n 3memo-
&ogac bSUd@)(ﬁ‘bg 3o (3bbog 0dymxyqd0b, s LonbGgMgbms, ngbgdmwbagb
o) 6 aboba Gongnsbgmgda, omzo Mdsmmgl LobsdsGmmmadn ¢dog-
gbmds madgFomgdl gymmgdbmeom. 303 gMon bym@Googcosbgmoas sw-
06 g3gM3omos, od(3s ngn 3g8sMig396gs. ob., VERMEULE, supra 11, ga3.
230- 88.

56 David A. Strauss, The Death of Judicial Conservatism, 4 DUKE J. CONST.
L. & PUB. POL’Y 1, 7-10 (2009); Easterbrook, supra 4, a3. 1409.
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0d(3o 9MbBMmymgzams©, Gm3gmdag Gongmlb ofg sbbgbgal.”
amegbo LadmbodsGmmm Jgbmyoymmdsl s8sMmmgdl ©gdmzme-
B0sdg domomgdom, Bmdgmoa(s, Jobo 3@ 303900m, mbadadommagqgdab-
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3900(3 ©0(335 03 63396800, M3 sdom 53gM0 3ol bgmobygmgds
ARGm  ©gIdmzGHoGommo  asbws.?8  gmsol 80sRbrs, Hm3 wgIm-

57 J. Clifford Wallace, The Jurisprudence of Judicial Restraint: A Return to the
Moorings, 50 GEO. WASH. L.REV. 1 (1981).
58 JOHN HART ELY, DEMOCRACY AND DISTRUST 73-74 (1980).
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5 Wallace, supra 57, a3. 9.
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Rayburn Yung, Flexing Judicial Muscle: An Empirical Study of Judicial Activ-
ism in the Federal Courts, 105 NW. U. L. REV. 1, 51-54 (2011).
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61 0b., J. Harvie Wilkinson I, Of Guns, Abortions, and the Unraveling Rule of
Law, 95 VA. L.REV. 253 (2009).

62 nks., 0439, 33- 307-09, 318-20.
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Wilkinson 1ll, COSMIC CONSTITUTIONAL THEORY: WHY AMERICANS
ARE LOSING THEIR INALIENABLE RIGHT TO SELF-GOVERNANCE, 107,
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64 RONALD DWORKIN, A MATTER OF PRINCIPLE 119, 1985 (Chapter Five:
Is There Really No Right Answer in Hard Cases?).
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50360367, o3 Y@®m dmogh LBSBL 3oL 3oMggmo jo@&gamGaab (1)
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65 Frank H. Easterbrook, Authority and Abstraction, 59 U. CHI. L. REV. 349,
380 (1992).

66 Frank H. Easterbrook, Textualism and the Dead Hand, 66 GEO. WASH. L.
REV. 1119, 1126 (1998).

67 554 U.S. 570 (2008). §o0960D3al matymagal dgbsbgd abomgo dmBabagy
3mbbgBgo@mtn 3mbLEadmombomab@nlb bsd®mdn, Steven G. Calabresi,
Thayer’s Clear Mistake, 88 NW. U. L. REV. 269, 275- 77, (1993).
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68 Thomas M. Keck, Activism and Restraint on the Rehnquist Court: Timing,
Sequence and Conjuncture in Constitutional Development, 35 POLICY 121,
139 (2002).

69 WILLIAM BLAKE, THE MARRIAGE OF HEAVEN AND HELL 31 (Dover
Publications, Inc. 1994) (1794).

70 WILKINSON, supra 63, ag3. 1.
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837 (1984).

37



MohoME o. 3mBByMn

Lo 3obmbAgdmm goaqdsl, MmAmaboz moegomai o6 Lxgfom, Go-
096080 dgybadadm begds 3obmbabawdo ghmanmgdal 83536 goag-
30b006“72. gL Lo 3MBLEG OGN (FM PgMENgdDdg 3mEgdnzolb Bamms-
6530, oo gofgdy Imbedsmmmggdo dgbadmms Lodndgmal go339-
Mends 30630008 3034Mmb. s 30 Mmeg08bmo Lndodgmal dgbodm-
Lo obobo (3omygym mgmGasl omgobgdgb, oxydze donby ggc ao-
dmnygbgdgb 3ol, ¢3obmbmdol gob(300 03yMmdm o ggmoM(y obo-
mmao9®, 306390 0bLEGSb300L dmbsdotmmmol 3ogf god@mdMago
35698mgdgdalb a@agbabsl 83356 dg(3mBal 3MBEGHMEmL sgyag-
496 mogl.

o6 dgmbos, HmA Gongfol Mmdgmndy 303 3oML 3Jmbmes Mondg
Bomdmmaqbs 085bg, oy Bmam@ dggdmgdmes 3obambolb gozgds bo-
oM gdfng sbamabl IMogemo dbomgsebn ©s sMdommao bszmbb-
BB (E0M ©dmgd0sb BoMmdmdmdom dgzombgady. mofa 3GsdgHa
dgbobodbogem smbgmb, mmd(zs sMgnm g3mdodg domomgdoo: ,y39-
ol 30oRbos, Hm3 3mbLbGadmzns dgadmgdmms s Mbws gs68sM-
&9dmoygm 03537, 005 bLadmbsdstomm sfgndngb@oznab godmygbg-
dom, Mm3gmocz badsMomgdfng bggmmgdlb dmEal aym go3(3gmg-
dmmo — oMgmdgb@gdal dg30gds (Mgmg396@ Mo s dgmamgdom
363bEOYJ&NM0bgdymoa Bgbom) &qdbEnwsb, LEGNJGNMNwLsb, ob-
BMM0000, 367390960056 ©s HgdMmE 98 domsb, Moms yzgmody
535663969390 bodmemm assbyzg@nmgds ymapomaym dowmgda-
073, 58 Dgdg@on Jombnmo Joamdnbgsb gobbbzsggdom, 3mbLE0-
&oob 339360 068 gM3M @300 360l gamsbyzg@ob mgmtins, Gm-
dgemo(g 98306098 bmM3gdals domos 3ofamman asdmzbowgdal dg-
dob39398L. odis GoogMob d0dwgzmado 0yzbgb moznbyygema

2 Luban, supra 16, a3. 459.
73 Kramer, supra 6, a3. 624.

38



LodaMmmob 8gommegda, N5-2021

06893609 Bo@mMM 30,7 oo dmMab, Gongfn(s.”® msgobygsmoa ab-
B gm3E9@ 5309, Bim(3d gbgds 3mbbBoGm(300L ©gdMmgdgdl, o6 sl
gm0, M3 gMmazeto mn396dnss, Mmebsdgommggmdal 3Grmd-
g3gdab Ladsbybme 3mMbLENEGM 00l bmAIsda 0zombgdmmgl dmbo-
dommmal  dgbgonmgdgdol dgLodsdnbo gmbog@mmo 3mmogogs.
LBmEMgE 35306, BmEgbss ImbadsMmmmggdl sbgoma ma3gbbas sggo,
Rbmgds bgbmes LsdmbadsFmmm mgomdgdrmEzel ©mJ&Mabab-
ogob.

74 3sg5maonbogal ob., Thayer, supra 15, 83-4 osgo; Oliver Wendell Holmes,
Some Remarks on John Marshall, in THAYER, HOLMES & FRANKFURTER,
ON JOHN MARSHALL, supra 15, a3. 129, 131 (30mnocgds, Gm8 domdarmals
Lobedamommmb mezdxomdamgo as3bgbgded ,Ladygsmgds dobzs BgogMe-
mab@gdbs s mogabagam ab@gMm3Mmg@o&mmgdl 3mbLE0GME0sdg dmdom-
dab abyqdab®) Felix Frankfurter, John Marshall and the Judicial Function, in
THAYER, HOLMES & FRANKFURTER, ON JOHN MARSHALL, supra 15, a3.
135, 145 (Bomamyds, Gm3 ,gmEgol bymdsda Jomgdamds godmzmomgdsed”
8o63omob ndocmemgl Lobodsmemmda 8mmgebgmdady ,oMbgdoma gogmgbo”
0gmbas).

5 ob., THAYER, supra 5, a3. 138; BICKEL, supra 44, a3. 36, 43-44. Lbgoms
ImMab, 9939 d0ggmo 300emmdL bs 3mbLE & 0m doMmomabaxmmgdolb ogm-
00b Ro8mysmndgdsb:

»350gbo babodsmnmmb dmbodsmmmgms gbdznss — ©d o6 sMbgdmdl
3g300b30, 3o6s 08abs, g Mol 358gdL 5¢badbyma Bbggmmds bsgombbdy
1339 9Mbgdgm 3Mogam aogmygbnsb dgbgommgdolb — Rommmdagwbyb hzgbo
LoDmgoEmgdabs s 85688y oMLgdymma Imbosmgbagg Lodmgsmgdgdals
GMo0(300b, bGME0sLS s abGmEMnal sbsmgy 6050@0336[}, LodoBmaml,
5 Mmamfz ghobgm dmbsdsmomg mgmbe 356ds domams, gormbm-
Bobms ©s 3mg@os sbBMdbs o bgoggdl. sby BLogmmgdo dgdmydgb
289603968 M0 3mbE Mm@ gdn“ 35653005MMb Mo3086m0 IS MgamBym-
BOEM0Es6, ondis MgemnMmse 3o ©839330Mgdamgdo 0dbgdnsb Rggbo
BMo0300b gobgomsmgdom ImGsmmsb.”

BICKEL, supra 44, a3. 236. 36o%bs 396058968960 3mbGnma@gda® s6ab
BM638YMG ML sbommaann §HbL(3ggbGom N 3mbs3ggomnwsb. ab.,
Sweezy v. New Hampshire, 354 U.S. 234, 266-67 (1957) (365638968360l
00636390000 5BMn). BmbsdsMommgms Mommgbmds, MHmIgmaz @es3doym-
gomgdes 39bab domam 3MmEmadn 0dg@mboob gL, 35306, Mmogbacs
9L DM ©anbgMs, 3(30Mgy 0gm; MY39bgm ©539398m, ForabGobym
Mgoemmdado 30 — Jogmmb gm3gmos.
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Go0gfol dodwgztgdo 3mbLbEGoGm(300L Mmoz30byyPsm 0bGgcM3Mg-
Goosl  sMs Ivmermme  Rcm  d3mbgdfngswm dooRbgzgb, 3oy
33536, oM obygzg Lo3EbMbIydrmm N gdsdmbomgdol B
3535035Mmgdmo, 30Mg 398dbmnggmee, 30650056 39bmbdwg-
dgmmomngol ©sdsbobnomgdgmo dgdmnmmo ImmLIgsMgdgmmds
33536 0bGgM3Mg@o(300L PdMomm ,a0dmaodoty onEob3Myogb-
soo” (“Gotcha” Jurisprudence) og393b. bm@8sms omogobygsma
068 gM3Mg@ o300 930bgob aobbbgsgogds. gb ¢3965L36g9mo doMaomo-
o anmobbdmdl, AGm3 GmEs bmMdalb ™o gobbbgsaggdmma
3603369mmmds  9M3Bobgml gbabosmdogagds, dg@ow ¢bws abgr-
3dm3obgmm 6m@3olb dgbadhRbggn d0bbom, gowmg dobo 3oMwsdnta
96mdGngn dabos@bom. oyydie 3mbLEoGM 0L Yy3gmody bdoMow
©053900L ©MML  godmygbgdymo  ©gdymgdgdol dybomzgabgds o
3b@ngmOmds  oDBbmdMng ab@GgMm3Mg@oosh MdMemm  goginsw
39(393L. o6 56LgdMSL Mmdngd@Mo dgommn, MHmImams(z go30350m,
o) b 030530696 ,3mbLE G300 338d863@360“ ®obsdgomm-
39 36Mmdmgdqddy, HmMImgddyg (s 3(30Mgm@gbo BoMdmmagbss 30 396
94696m@oom.

308 dgmdmosm 3o dmbadsmmeggdl gomabyzn@mb wags LBm-
Mo 3006y3980L mgmool 3s69397 dgndmosm — god@mdMagza,
35mEdmba(z 96006, Moasb Amwabsa(y (39 3gnmo bosogm Laddy
BFo@ao9mo LadosMmmgdMogo sbdMHM36950L 3mbo(30006 o=
3393900, dom o6 dgydmnsm bgmal hodbgse s ogds, ,o6 dgdndmos
35053694308™m 3mb3Mg@mmo dgdmbggzs, Howasb o6 3030, Mo 8ol
LEmG0 obbo BomBmAgboe Lo 30mbdg". 0bnbn gomegdnmbo sMnob
800mmb gomsebygg@nmgds 6gdobdogmn bgmbayMgema Ladmsmgdoo.

dmbodsmomygdl, Gmdmagdaz o6 3383039096, HM3 ghmggsetn
0m@oEogmo seammomdo gosbyzg@b ymggm 3g8mbgggel, gamddgs
236533580b@GgdL", oMs (39m3gmmo 36g@gbbommn Gommbmgoy®a
3bMom, vMsdge badsMmombomdmgdabodn dnamdnl godm, HmIg-
mo(s 0d396@L 9390908b Jgmga98Dy s oMs Emd@Mnbady. Lbgegzs-
Mo M3 30d30m, 3M9335@0bGgd0 ©MGFbsl MgbymEe@gdal
356dgdm 039396. Go0gmn, 3mmaLon, dMsbosnbo ©s doggmo 3Gegds-
@nb@)gbo 033636 (o6 30(30, F)mgmﬁ) Qogobobnomm %6063%‘36@)360).
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dogbgoszs 0dabs, A3 mgbomgmdom LsdmbsedsGmmm 3Moads-
&abL 00l gdab Labmgsmgdsdn L3606 MgmEanmo bobab-
Bob Ba3mgdmdal gs8m, 8Mogomn dmbodsGmemyg, Mmdmmgdoma(y
439madg 3g@o@ 36056 SmPBNMZ69dmbo LadsGmmoal 3Mmeggbm-
900, oym 36ogds@abBo — dom ImEal, gxmb domdsmo, 3mmalo,
3Msbanbo, 3oMomdm, Hmdg@E xqdbmbo, mgmbo 3gbwn, MMy g
&M906mM078 s 39660 BMgboma.”” 396 GomEo nEgIMNGHID SRS~
378L @Mgnbmmol dgomeb:

»&F0bmAab LomEngbGocm gowsbyszgdomadgdo gsdmam-
Bgms LadsMmmgdtogo Rggmmadabasb s domGm dgwgag-
oo, oMsdge dgmmEgdomss. 3300bmgmo  Ledmbadstmmm
338030bGgd0basb asbbbgsggdom, MmImgdoy mognsbo bmge-
BMOm 0©998L 3mbzgbon® gbsdn Jggemzanm gsd8mbo@esco-
696, BMgnbm@3ds Jzogmome gobszbows, M3 ogn Logsmm
3mmo@ngsl Jdbows. 8obo abmgsayo aswsbyszg@nmgdgdo
86068(9007 ﬂﬂm (908(*)60((\)86‘3@0 36868@86@%8 0b060 dﬂﬁ)()'
@@ 3Mn@030lb 365madL 0:003L98w696 s b3nMor 3omn-
Bmmboalb gdommgbo LabsdosGmnmml dmbsedstmmyggdo asob-
Lbzoggdmm 2BM7ddn LEMEgE o3 sb3gd@L 93000 3500byb.
(8)(4)300')6(0(4)0[) ansoGn‘aﬁn am@)ngo(ﬁabmgn ocbﬁ)gbo banﬁ)ocg
363G Mo0(3099m byofmgddg B0nmomgdwbab, Mmammgdo(sss,
dogomomaE,  d350930Mn  6sdMmdgdo s 3mmo@nzady
mE09b@0Mgdama 33mg3900. 3oL Jnshbrs, HmMB mebsdgommgy
Mmgds badmbodsmmmm d53mddgwgdnmmdsol dmambmawms ©s
sbaemo dombggzgdo bmnsmae 8936096935830 8mbadsmmegl
bmmme oqgbdsmgdmes 58 4bady. 78

6 ab., BEN FIELD, ACTIVISM IN PURSUIT OF THE PUBLIC INTEREST:
THE JURISPRUDENCE OF CHIEF JUSTICE ROGER J. TRAYNOR (2003).
7 ob., DANIEL L. BREEN, HENRY J. FRIENDLY AND THE PRAGMATIC
TRADITION IN AMERICAN LAW: A DISSERTATION (2002).

8 0b., FIELD, supra 76, 33. 121.
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39&0 9bws dogmmomm 3(o33580D3dyg, Moms Babsdwgdsty J3g-
5330 38303990 LEMMOsE ok gHgdgmo gobrgl oMol gdabs
©5 badamomob 3EmagqbmGos smoo@m@oobomzal (3mbadsdmmaggdo
LBMogo3g go0ma30bgdg6, Bogfad LyGgama o6 gdbgdsm, smasfmb
sbgma 8635mmgdmmds). gmegebmdom badsMomgdfmnga 3GMaads@nddob
3993 35 3606(303L:7°

1. 3mbodotomal 3ofggmamo Imgamamds aomebygg@es. ogo
6L 396 0@Y30L gosbyzg&omgdol domgdadg dbmemm 0dn@ma,
A3 o6 oMbgdmdL Lobgmaddmgebgmm Jomamgds s3&™MM0G G
894b@&do, BEmagmMazses, dogomomo, Ld396mMbgdmm o LszmblL-
Go@NEM ©gdmmgdgda, sbws agfoanma domal 3mby 36g(39-
©gbdgdo.

2. 356mbo o6 M0l bmmmm@ mMHommLymo nnMooymo dobo-
mgdoo Jgdmbermmmo ©s dgbsdsdabsw, bLabsdsGmmmb gmbioss
3960 3godmegds dbmmme 88 gmndgb@gdmeb 3sM3mbosda ao-
©5by39@0m. 5xb0dbymo 3oMzgmo 3964&nwsb gsdm3mabsmgmal.

3. 03 dgdmbzg398dn, BmegLag mMBnmomdbygma dobomgda o
admggs 3sbbl bomImmagboem badommmygdog agadyg b Mmogba(s
dmbmEgdymo 3abybo  sMs@adsdsymagnmgdgmoas, dmbadsMmmol
o 3obmbdgdmgdgogdoma brgds: 394860l sbsmoa bm@ds, Hmdg-
mo ao9by39@L domomgdam wogel s dmdsgsmdo osMgaw-
093 sbommaam® d93mbg9398b.

4. 56 061gdmdL bobgmddmgabgmm mgmngdo, AHmImgdacs Imbo-
3oMomyggdl ogbdomgdmebab, Moms gobgbmM(3ngmgdabocm msegnsb-
o0 39bmbdgdmddgmgdomn Gmmao bszmbb@odmEom ©o30b 8n0bbg-
30bog0l, 30bonEab & sMLgdMAL GmAgmadg bo 3mbLGodnEnm mgm-
(00056 (ME0g0bosmaddo, §gdbEmomadda, ,3mEbomo 3mbLE OG-
305" o 5.9 ad nauseam) 3xmdgbob asdm@Rgz0b mmaozmGo o6
q330G0mmo dgomeo. 3sxgMgdgmn mgmool dmbmmdol pMHmb
dmbodsmomggdds, Mmdmydoz 396mb3gdmJdgmgdom Hmmb sbfa-

9396, 3mb3Mg@mmn dgdmbggzalb gowsbyzg@obsb doMomswaw

7 B98 Bogbdn ngGH™m LEMmE Jo8mgabamsg, “LAW, PRAGMATISM, AND
DEMOCRACY, supra 50, a3. 59-85.

42



LodaMmmob 8gommegda, N5-2021

Mbs abgm3dmzabgmmb dgrgagddy cmsegnsbma 3Gimabmbal nbgco-
300 — 39093900 g0l dbosMgmamgal, domamgal sbsmmmgoy bLo-
B99(30930 s bobBgdabmgal, Hmam (3 Bomosbmdabmgal. 3Gaads-
Bob@n o6 ©5g0sbbdgomems Imbsdofmmyg bgomasl, Gm3d jocao
dbogmmdal 60dsbo nboggMgb@mo ©edm omgdnmgdss dgmeg
dgbbmmgdal goMom ab@gmdmg@e0obawdn, Mobyaz dgadmads meb
sodbmdom goGomadn Jgogan Im3yggl, ob dMsngmb, GmI sbgma
©33m3009dnmgds 3 ImbodsGmmgmdsdg 800603690L. 3Moado-
&abEgdob sBBom, oz dgdmbgggzal ghmagzemem o6 dgmmgbsnMaw
a06y3980L  dggan Logzoomosbmds 0d6gds, dmbadsmomad
00b60dbymn ¢Mbos go00m35mabbabmb; bmemm gomgamobbabgdol ab-
Bgbbogmmds 30 om30mgdmom sdmyngdnma 0dbgds 3mbadstom-
ol 3BMMzbgdody, MmM3gmbacy dabo babosmn, asdmzeomads, n@g-
a56badmgHagl.

5. 36033580b@ds s> Bbmemmep  Bbosfmgmemgol  gosbyzg-
&ommgdob dgmgagdo Mbws gsomzgamabbobml, sGedgrm sbgsg gogmg-
6gd0 obgo bLobBgdyc 360b30393%g, GmamBazes, LadsMoemals
bm@3gd0lb  qbyzg@mds, BobobBomgsbdgmg@oomds ©s bGedaema-
Amds. 83 ©odm 30 dymgdsl Lob@gdnme dgogagdobswdo — dgog-
39%0 ogfoogmo Lob@adob 3Mog@oznm BNbiombomgdsdy, Hm-
amM0(350, 3og0moms, gs3emgbs babsdsGmmmadn bogdgms LogHomm
MomEgbmdodg — bodo mbos gogbgel GHmbsme @nmEM3060L BogM
203639 gdmo Gomgds-dmmddnl asdm, M3 momgmbes Lodsto-
mgdFngo 36533580b@gd0 nmzgamabbabgdgh dbmmmm 0dsb, o Gs
ofob bayyzgogbm dgmgan 3mb3Mgdmo ©agobomgol o o6 snb-
&9c9bgdor YROM Gommm LodsGmmgdfngn Lob@gds, o s30Gmass
36533580b30 5653aMon MG MH065.80 ambagHo 3Mogds@ob@o
gbodmop 833000985  39bmB3gdmgdol sBMHM3bgdol  3Mmm(35LUL;
o130 3mbaBsmmmygda, gfmo AbMog, 356 339300 ©BgMHaem bm&B5dL
yeomgdolb o6 d0sd(39396 980Lmzal ystn Logudgmoalb ascgdy,
396mMB3gdmgdL  smef  g(3mEabgdmepsm, oy Mabomgolb Jdbosb

80 RONALD DWORKIN, LAW'S EMPIRE 148-52 (1986).
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39bmbgdl — abobo MdMsmmo mabol 86sG3mgdmgda gobpgdmwbyb,
Amdgmboig m@3sl dmbodstomagdo sdmyggzgb s dgmeég dbag,
0930 099M0bEgdobs @ Imesagzg 3batggdal Bnbody adaxgfgdgmo
30bgbgdab gomgdyg oMo Roogmgdmbyb bm@dsGoymm &qjLGLs s
Lobosdofmmmm  36Mg(39090@L, ©dgzo6Mo, abobo  306mb3gdmmmdsls
33m9(36mdL gobonwbgb. sbrmmdbgoggmo dmbodstmemyg 3Gogdsdab-
B0 56 560b; Mo@asb sbgm gosbyzg@olb sMsbaby@mggma bsdmmmm

dgmgagdo Im3yzgds.

6. 05 o930 ©a30L aowabygzg@nb dgbademm dgwgagdo @3bmdas,
Amamg 8060343, LadsMmombomamgdal 3gommgdal godmygbgdom,

o3 obg bdoMow brpqds bmmdg? aswmsebyszgdnmgdgdds, GmImgdds s
356LodEgMgL 8dgF0gmma LadsMmsma — GMImgddoy gobdsM@gdea-
mos bmfMdgdo s 3mbLG @ (300L dMmgdgda, MmMAmydaz FmEIsL
M(33m0Ebgb ©s J3bowbgb Aggmmgdoma LsdsGmmal 3M0b(3039dL —
aym, 89&gbmds dsab(s, domgdamo 3eMEobsma@o asbybsdmg-
Ggmmmdab 306mdq630; Bygmnsmdo gobbmzngmgdama domabbdgss.
39990 3393Mdsbmob gobodmoggdmae dmbadstonmyggdl Lbgntog-
dom bgbgdo (38 303980L Gzodma sbgmo Bgbol 53 3oMs dogsmamas).
3090339390 Lo 3mBLEG NG (OM eggdnbmazal d0dBowgge JgmeEig
3obmoma@om MRgds GongMalb ambogHmmmdal b sbms®@n, ornd(ss,
BMamM(3 9339 90360367, 8obo NdMomm 4o0336@§ 398 9@ asdmyqbgds
o6 gmggnmo ob, oz Goog®b gobdMmsbamo 3dmbos.

7. 3mbodotmmyg ©ag0lb  dmbsbomggdlh  ¢bws asbabomagogl
Bomdmdoanbgm dboMggdom, ob dob o @brs ©0bBgMgbadogl
doma Lmgoomyen Jpgmdofgmds 3gMbmbaomymo ©sdbabymgdada
3 3mmnGognmo go3magbs. qbos doMomewon nrgs ,badsMommal mbg-
Bogbmdobe® — @oboi oM0bEMGgmgd ®astdzs ,3585LBmMgdgmoa
LBSBPEI6MBS* .8 ng0 5 DogdL Mog0bmgem Loegydggmlb Jgwg-

390Dy mM0gb@ntgdobmgal, GMoasbsy gomsbyszgdomadol Jgwg-
390b asgmagbs gdbgds o Ibmmme ©s30lb IMbsBomgqddy, sedgwm

81 0b., ARISTOTLE, NICOMACHEAN ETHICS, bk. V, ch. 4 (Davis Ross trans.,
rev. Ed. 1980); sbygg ob., Richard A. Posner, Corrective Justice in Recent
Theories of Tort Law, 10 J. LEGAL STUD. 187, 189-91, 1981.
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dmboboggdol dbasglh Lodms3093a dymao Bgboedg 306gddgs (oo
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809(39b m3006mn gosbyzg@nmgdgdal abgem Igogagddy wognd-
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dgmobyg 36063030l 3oMggmo Bobomomgds — o6 oMbydmdl be-
bgm3dmgabgmm mgmmogdn, Gmdmgdos dmbadsMomgqdl @ogbds-
90mbab, Moms asbgbmmz0gmgdabsc meg0s6mn 396mb639dmJdg-
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bgds, MM, AmamMs 1339 936bgbo, Gogfabgmmo dmdmgmgds of
560l LodoGmamBamdmgdall obws LazmbLbEoGeom 0bGgfM3mgdo-
300b ogmns, Hm3gmog dgdmagdos Mhggnmm ©a35d0bmzgalb b
3obmbadol Bomdmgdol, oMsdg 0an 0mog30bgdlb s Mgogomgdl
396mB3gdmmdol bdom gobnbodmggmmdady, s >nb Lobyobo
3mbozns 03 mbodsGmmgmomgal, Hm3mgdbs  gowsbyzgdoeb
gm0 o6 goshbosm. BzqbL LobGHdo3n Fmbsdsmmmggda nygbgdgb
©530b gobbomzal 3Megds@mem Bgbl, Mmmgbsi mBmmomdbmma bs-
dommgdmngn  dgomegdo  Lomsbspmm 396  dOMB3gmymyl
dg3c0b3930b aomsabygzg@ob s o3 bozomogmob sdmbegbgdem msgswm
3mbodaMomg(z o6 BmmadL ymgmabdmd (339 mgmEasl. dg6n 3mma
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6980, ®gM900 3omEMHMbO 5 5MNS6 33680‘3@084), 2B gdoms do-

82 ab., Supra 78. gb bs jombo dmbsdstormy 3o 306LmbL FgmdREg3gmo oGRS
@300 bgo@nadn, supra 61. ngo badsmmmydMog 3Mogds8nbab 59 nz0bE M
OgmE0© gsbobomogh 3530b, Mmzs oMemygm@a, (36mdom 3Mogds-
&obGgdlL, dsgomoma, 3mdbl mznmmb@mmmal dmsadnmaw 300Rbggl.
83 nb., LEARNED HAND, THE BILL OF RIGHTS (1958).

84 5b., MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE
COURTS, 154-76, (1999); JEREMY WALDRON, LAW AND DISAGREE-
MENT, 212, (1999). (“s3g603mmo 36od@n3zob bobodstmmm 3mb@&Hmeals
dobgg00, 56 5MbLgoMdL goMmmagamn, ImMsmyMom 56d dmmodnz Moo
399306080 ©3b3360L Loboo gomeadamgds Mgmadosms domabawdo, Hm-
amA3 3mmoGogn®a 0bbGoGn@obsowda.) 3Gmugbme ggMmdaymb, Gmames
@b 3960nb, 300Rbos, H™3 GongHolb 8ogm8s ,8m]dgrgdsdn god@md-
0350 Bmgdoms daal yzgmody 3mbomzseb s 3303090 ©gdmmgdgdl
boaaﬁmoggoﬁamgbnbmgnb 353mg9bgdmae g(393L; domomgdyma doc-
am3s, 939@& 9L 3g8mbgg3930, drmazh LabodsMmommmgdl ged8mnygbmb 3mblL-
&ogieab VI 8abmgdoo  gomgamabbabgdnma ggcm  3mbimgdmmo
LEONIG ML s MMaIBaBdalb hdmgdgda“, 3MBLEEGM 0L gb GgdbEo
1787 Bemoo ;otommgds, bomemm qgmagdoms domolb ©sds@gds d93mga aob-
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86 Lochner v. New York, 198 U.S. 45, 76 (1905) (3mm3dbob gobbbgogqdammo
>b0).

8 0dag-
88 Abrams v. United States, 250 U.S. 616, 624 (1919) (3ol

a5b6bbgoggdamo sdMa).

48



LodaMmmob 8gommegda, N5-2021

61905, Om3gmdsz gmgmobdmadzggmo gogmgbs dmobonbs 3mdlbdy,
Gmdgmoa bLEMmBmmgebo LbmEgo 08 Bgmb gobos, GmEs ,bobg-
mdoms BoMBmdmds” aodmg3zgybws): ,$gddamn@gds” oMol opgoms
35M3300@e X3YBe, HMIgroE KIORIOMd0n Forsg®hs jmbyg-
(96@mm dMmdmmab apgoms dsbatdg (of LoGyse »xgPRgO™dom*
3@bgdomos; Rsimd 30mbob g3abGgdmmmansda o6 sGLgdmAL s8bm-
@©0 56 oo smdsmmdom, dnwdngo Fgddsmnggdgda) Logdgdy
— Olmstead v. Unifed States 3c3bab s4@030b@ &0 go6bbzsggdmmo
SBM0 mos ©dgxdbs gosbomgdam 3@ 30(3gdsL, Mma bymabeyey-
madol dog LobbmmobbodsMomgdMogo dMsmabomgol 38 30(390mmg-
3980L sMomgasmuMo Im3mzgds MoMgbos ImGsmao (s dg-
admygds gbmg@ngncn) godmbobgmowsb, gy sbgma 3@ g03909-
m93960b  ond390maE (36mds s ©8d6sdsg0l  3obmbal 3mobgg-
30056 bL65.89 domosb d0Mgs LEBbIGEMmo onGowonmo 3byg-
mmdgd0 53 BmE 030658 569330 (boddqdg — Olmstead v. United

89 o6 oMbgdmdl 369390960 gRmmdmomds, Hm3mob Babsdg 3ommg-
dqmbo 3o s Mm3gma a3dmEegh emagbomo bm&ds-bgLbgdawsb
303m30bsMg mmaognmo ©gEdEnro. dgbsdsdabsw, Rzgb Mbos asgoom-
35em0bBobma LyMgammalb mMo Mmdogd@o, HmIgmmsegsb mMngglb 396 gsb3zs-
bm@309mgdo ©d bes aowegbyzo@mm, o Mmdgmb goMmAgzm. Laby@-
3909, ®m3 ©83653539980 dmAgbombo 0y3696 s 83 0bboo mommgmema
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dgomagbmb ga@omn®gdama Gmma.“ Olmstead v. United States, 277 U.S.
438, 470 (1928).
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% HOLMES-LASKI LETTERS: THE CORRESPONDENCE OF MR. JUSTICE
HOLMES AND HAROLD J. LASKI 888 (Mark De Wolfe Howe ed., 1953).
91 POSNER, supra 11, a3. 288.
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92 RICHARD A. POSNER, SEX AND REASON 205 (1992); Mark A. Graber,
False Modesty: Felix Frankfurter and the Tradition of Judicial Restraint, 47
WASHBURN L.J. 23, 24-26 (2007).

93 POSNER, supra 11, a3. 288-89.

94 Rochin v. California, 342 U.S. 165, 172 (1952).
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97 ob. LEE EPSTEIN, WILLIAM M. LANDES & RICHARD A. POSNER, THE
BEHAVIOR OF FEDERAL JUDGES: A THEORETICAL AND EMPIRICAL
STUDY OF RATIONAL CHOICE ch. 7; POSNER, supra 11, a3. 302 (85306,
3o bagMom msmdoma dgbadmgdmmdsl admggs, Hm3 ,wab3zg6g9d0 Logm-
om  B0bsddmgmgdosb BomImodmdmeglb®, bLsgmbb@odmEom  w©obdndab
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99 ob., Richard A. Posner, The Judiciary and the Academy: A Fraught Rela-
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101 Dennis J. Hutchinson, Perspective on Brown, 8 GREEN BAG 2D 43, 46
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(3989 gdsL 5xbdbymo goMenmabomgalb. Aziz Z. Hug, When Was Judicial
Self-Restraint?, 100 CALIF. L.REV. 579 (2012).

103 @mgmez gmmgbo $8@30393L, supra 57, az. 15. 3gmgMob aowo-
6y39@&0mgdob, Bmam@ (s ,Hmo 3900000 BobsomBoga® aswsbyszg@omgdobmgal
20385309Mmb go@aboalb” gbabgd ab., Wilkinson, supra 61, g3. 274

104 District of Columbia v. Heller, 554 U.S. 570 (2008).

105 Citizens United v. Federal Election Comm’n, 130 S. Ct. 876 (2010).
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196 Huq, supra 102, a3. 586-87.
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197 ab., Lochner v. New York, 198 U.S. 45, 76 (1905) (3mm3Lol as6Lbgs-
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59



MohoME o. 3mBByMn

LodMgMs s ImbaMhRgmg gemdnm ©sdbadsgge (56gL, o6
573b 3oMeadatin 3ogdato s s@bgdomo gigd@o abaddgda-
ol ®obdBmgmmdodg 03gbsw, GM3 smbadbymoa  3obmba
bodgomom xobma(330L Lo 3ombgdmeb ©sze3d06gdmm bme-
3o dogohboma. Bzgbn sbMom, bemMdal Hgsmao mdogd@o o
3060 nym Ladndom Lasmgdolb Mgammoatigds 396dm dabbglb-
do, ©5340M0398gmbs ©s saMeggdymb (mnmmgyma domgs-
bo sui juris) dmGab, 396dm POHP0gHmMddn, Hm3gemag s6o-
boofo gbnbsomBogagds dmGomb ©s o6 43bob ©sbagddg-
59l xobdMogmmdobomgal Mgsemn sbes sGbgdom Lagmo-
bgb. sbgo 306mdgddo 3o ©s3LsJ3gdmabs ©s ©Lodgdmmal
96335696 bgmdgicmadol megobygmads Lodmdombs
5 dobo gobbadmgcal dgbobgd o6 dgadmads s03Mdommb sbes
dgodbenmb obg, MM o6 ©s0Mmm3aL GBgogMsmyca 3mbLEo-

@mGOD.“’IOS

qbod EIPIMI30 3ME0Gn3Ma 0bGaMm3MgG 30, dsGoxgda do-
M@00gdb 3mbLE0E (30530 5b Bdmdeg 3Mg(39096@m badstmaeda,
M3 3GoGgdlb of Jgndmgds Joggo q@mgds, Ladydsm bssmgda
dgdmmb, o930 oM 5MLYdMAL abeddgdnmms RebIGMgmmdsdy
BEbz0lb 068 g gLbo. Im@ngamgdmmo ImbadMmgds, MmBgemog dbm@-
s LEYmos 30dgmomydabs, 03gbsw dgosdatmmas, HmMI Imd-
Lol gBomggzgMmnsbo gsobbbgsggdmma sdMo go bagdstnbos, Goms
2035003693 mmoygm ymggmagstn bngosmdyg, mommbos dcmsgmalbm-
35 ©030390mm0 0ym Mooz nbgmom, Mabsg dgadmgdmes Ladofom-
mgdFngo sbamnbo eMJdgmms. ;330 o bymon GohsGm 933@g0bo
04690m@s @dommgl babsdsGmmmdo dmbadsMmomgm, MdMagmmagbm-
b0l Im@ngomgdmem DML mmbbgMob Lagddgbg bm (o Bgqbbdgdmms
Lo 3MBLGNGYEOM 0BG M3 o(300L Bgbobgd d;msddgdwagn mgm-
Moo s Gongmobgymo 3abyboz 3@ebobogolb 0dbgdmes gobbo-
Mo, Hmamez 988mdgb (3(3oMow, BogMed 938 Imdgb@dn ymMow-
0gds o6 Bood(30mm), MmgmMosl 396 sxmMdgd 3mbznM b0 MmgmEnal

198 6439, a3- 64 (13Go3mgbmdolb 3mbaczns).

60



LodaMmmob 8gommegda, N5-2021

3569dg. BaEasbs mmbbyfal dgdmbggzedn macmegmgbmdal 3mbo-
(300 65039 MgmEnslb o6 guydbgdmes, 3mmdl Mo wsabgomggdas
(o o3 LyMES) LadoMabdamm mgmEaol BaMdmmaqbo.

dgbody 39@gamG0al (3) Ladmbadstmmmmm JgdmyEymmdal ©s-
8330egd0 39® dgdergorbyb gBgd& Mo Bobsordrgamonb 3obyzob
Loddgdy — Heller or Citizens United 0808m3d, Gm3 qdsmmgl Lobo-
doGonmmdn sbgm mz30mdgdbmogal dbsMmeddgmada S0t 36nsb.
500350, HmamM (3 83060690, 53 §030b LodmbadsMomm dgdmyogs
o3 9MbEMML ymgnms ,,608@30@0“. dofomsmsm 0gn oym bomsdo
Lbgs 8m@nggdom bs3ombabgso dgwgandobmgolb. dabowdo dbsMme-
F96s  Mm3mOGMbabGmo ghmgymgds aym. mab gdommal bobo-
doBonmmdn madgMomgda gmosb msegnsbm dsblLL, Goms nbygg gom-
0548656 3mBLEG NG (300 Mog056m0 bgrzol dgbsedsdabsg.

ao05693980mgds — Brown v. Board of Education sbsbogl qmeg-
Bob 3g@omol dsmmgbo LabodsGmmmb 48 030b3b, ;33 sbgzg
oh39698L Lbgs sb3gd@Lai — BongMmaddal gddnFonm SMoMgsren-
mdsl. BomBmopgnbgo GongMal 808wggzemo (Bsgsmomsm, §Msb 3-
YOG IO, dembab gbmybosb@o BboMmmsedgga) Mmam ©an(3o3wms
03 go056y39@nmadal. 8oL dggdmm 93 3o(3gd0bs, HMI ol Lo go-
bmb3gdmm bgmabyymagdgda, HmImgddaz ©osaabgl Lagsmm
Lgmmaddo LgaMagasos s bbgs MobobGMma 306mMB3gdmmds bo-
dbegmab ©o dob dmbodrgmg 3G gd3dn, 396 Boomzgmgdmmbgb mg-
3080396 bobambm mMasbmgdsm, Moash dsg3560560 dmbobmmgmdals
©oE b63bomb 83 3§9@7gddo Lodmdomsdm Mgmgdado God@mdMnzo
Radmommggb. 8basgbogg oMamdgb@sns dgadmgds asbgometmgl
Loo@Rg3bm medgddn 85bs@Ggd0lb sMoLBbmEMom asobsbarmgdals dg-
Lobgd gosabyszg@nmgdal (Baker v. Carr) msbszo300: sMomabodMow
a0sbsbomgds bgmymagl 83m3GRg39ma 3 (306gbmdgdal Megmyg-
398b. 358658 Mmam(z 3o 3obmbdgdmddgmms dgbabgd GongHal dm-
BoGod mgammabgozob gdgob 399 mosygbgdo, dghgmgds dgnd-
madgmns. 539M0 30l bLgbo@ (g 3M8MBIdMEEdS s 3MI3mmad@gdemo.
y39ms ©mbgdg 98960 3mma 3mmo@ognco 394560b3ns ©8sbabyg-

dm0d gamom, 0bGgegbos xamygdom, bogsdm wdgzcgdooms
8300000, Bom3mBomagbmmdomn  ©gdmgMedoal  msbmagmeamao

61



MohoME o. 3mBByMn

dgdemggdom, HmIgmos Jobgogom, bambo 0Bzl 306mm3z69393L
5 3Md 3mmod ot 394@mMgdb. 3mmdbo Mgomab@o oym mo-
Lodogglb dbaogba, MmMIgmbs 8ngBgMgds LamEbmm gsbszbaco,
A3 ,LodoMNm0sbmds ymggmash gMomons, ab, Mo bgmboycgmos
d@ggoamboqwmom[gnb“mg. ©qdm3z@s@nodn, Mmamms Lbgs 6gdabdo-
960 gm@3al Idomnggmmdabol, badmemme dmogfmbo do&mbmdgb,
099335 dmg398mbammms 0 bEmds ©gdmzMmaGosdn gobLbgsggda-
0. @mgb 985603530 domayamgdol dgmmdgmbo o6 56056 memo-
356dq80, 3M0LEMIMGgdo sbrs demggzedmbamada; 5689w bsb3n dg-
Lo bombo, ,bobosD3Nmada”, MM3mgdos yzgmasb >Gnsb mogo-
sbon bydboamgdamon babgmdbogm 3gbboom, gobos(zgnms s b3ab
30(3980L5L BabsobBse Fg4860mmn asbbymdoom. 3mmabo 8383039009,
Hm3 ImbodosMonmgmnsmngolb bxmdws gogghbon@ol Gmma o6 dm-
96agmm, 9330 388mbsgmal dg3mbzgzgddo, 396mb3gdemmdal Bo-
Boeo dgodmgdmes 03gbse 385bHBgbo smdmBgbamoaym, Hm3 dbe-
Rmgdab gomegdamgds gobogdmes dgbobssmdmgagds. bszobmb-
3gdmm 3Mm39LDy 3me3dbob bgogs 9@ ©Msdsdnbgdamas,
o330 §9985608gd5bmdb 0gn MBGM Sbemms, oM Gonghob
035mbodMobo 3obmb3mgdmgddy, Mmam&(z Boboobgomm 3mbbdo-
B 0mbamab®gddg, Bmdmgda FmbadosMmmmgmagsb gomazabyye-
mgdob 3m3gb@nsob LobgmdBogm ab@gMgbgdol ©sd33gm 3obmb-
3gdmgdo 0g9mmbab. ROSbIBNMG M0, Mmaméy  GongMo,
5b3007ds 39bmMbAgdmgdal Mbsmgdbs s GoMmmm mgembabagMb;
d039mo 30 godmmds, Gm3 Gmamt d0bodyd, domn gobzmmbs
dggdmm 03 Bmbadatomgadl, ®mdmadoobsiz 8oL maMmgdamado
3dmbws bogmom.
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109 PLATO, THE REPUBLIC OF PLATO 16 (Allan Bloom trans., 1991) (bk. 1,
1.339a 396d6amo §gdb@n).
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110 | INDQUIST & CROSS, supra 2; cf. Yung, supra 60.
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M1 0b., 0dan, ar. 56, o bBES(300 6, 77 o LBEss0s 11, 116 o LB Mo~
T 30, 33 @IbG®3 @IbE®3 @b
GOO .
112 360638396HG M0 (3omboba o6 gmagams bob@gdnmem 05680836 mmo
3MbLgMzo@mMMn, oyde ngo 3g@o JMbbgMgoGogma aobmesm, 3oy
3L ohg9690@s, ®m3 nym. ab, Harold J. Spaeth, The Judicial Restraint of Mr.
Justice Frankfurter — Myth or Reality?, 8 MIDWEST J. POL. SCI. 22 (1964).
113 533-30 1953 Bmosb 2004 Bmodpn s@Lad 51 Bmoob 396omeodo 31
o o079 Jow jug J ®
Brob go63sg3mmdada 36gbowgbdn Hgbdndmonzgmo oym.
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14 ob., LINDQUIST & CROSS, supra 2, a3. 57-64, 78-82.
15 0439, 33 136, 0ebG®S(300 19.
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116 Henry J. Friendly, In Praise of Erie — And of the New Federal Common
Law, 39 N.Y.U. L.REV. 383, 398 (1964).
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"7 Lori A. Ringhand, Judicial Activism: An Empirical Examination of Voting
Behavior on the Rehnquist Court, 24 CONST.COMMENT. 43, 45 (2007).
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118 Zelman v. Simmons-Harris, 536 U.S. 639 (2002).
119 McDonald v. City of Chicago, 130 S. Ct. 3020 (2010).
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THE RISE AND FALL OF JUDICIAL SELF-RESTRAINT
Richard A. Posner
Translated by Iva Khavtasi*
Abstract

The following translation is completed according to the publication:
Richard A. Posner, “The Rise and Fall of Judicial Self-Restraint”, 100
California Law Review 519 (2012).

Richard A. Posner is one of the most influential scholars who
served as a federal appellate judge on the U.S Court of Appeals for
the 7t Circuit. This article discusses the origins and characteristics of
the doctrine of Judicial Self-Restraint. The author reviews James
Bradley Thayer’s constitutional doctrine which argues that judges
should overturn a legislative act only when there is no reasonable
doubt that it is unconstitutional. According to Posner, Thayer’s doctrine
was approved and utilized by great American jurists including Oliver
Wendell Holmes, Louis Brandeis, Felix Frankfurter and Alexander
Bickel in their judicial and academic writings. The paper suggests that
one of the major reasons for declining the prominence of Judicial Self-
Restraint was the development of modern Constitutional Theories (like
originalism, textualism, moral interpretations, etc.) stimulated by the
conservative backlash against the Warren Court’s Judicial Activism.
Subsequently, Judge Posner makes the case for Judicial Pragmatism
which emphasizes the significance of consequences over doctrine by
offering the eight principles of legal pragmatism. And the author ar-
gues that the most highly regarded jurists in American legal history
have always been pragmatists.

* Bachelor of Law, MA Student, Legal Counselor at the Constitutional Court of
Georgia. orcid.org/0000-0002-7819-6037.

73



MohoME o. 3mBByMn

Key words: Judicial Self-Restraint, Posner, Thayer, Oliver Wendell
Holmes, Louis Brandeis, Felix Frankfurter, Alexander Bickel.
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3 Waldron J., International Law: “A Relatively Small and Unimportant” Part of
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HARTIAN CONCEPTION OF INTERNATIONAL PUBLIC LAW
Giorgi Aladashvili *
Abstract

The article examines idiosyncratic Hartian conception of interna-
tional public law, which, often maligned and ignored in the past, has
come to recent attention due to originality and singularity of thoughts
expressed. Through the positivistic lens in his seminal work, The Con-
cept of Law, H.L.A. Hart manages to offer a unique analysis, even if
not entirely free from blemishes, of international public law as its own
system of distinguishable rules and an intriguing examination of both
the vital distinction between public and private affairs as well as the
system of sanctions applicable. The crucial underpinning in the anal-
ysis is Hart’s insistence on the rule of recognition as a primary basis
of any developed legal system, a feature whose applicability to inter-
national public law could be dubious. In spite of this controversial opin-
ion, Hart still closely dissects this field of law, giving valuable insights
to be considered.

With the ever-increasing importance and consideration given to
the international public law, understanding imperfect and yet still
unique Hartian perspective might be of great use to legal analysts,
wishing to comprehensively grasp this field of jurisprudence.

Key words: H.L.A. Hart, The Concept of Law, International Public
Law, Legal System, Rule of Recognition.
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SOME QUESTIONS OF ISLAMIC CRIMINAL LAW
Nugzar Bardavelidze*
Abstract

Islamic criminal law is one of the important fields of figh in Islamic
jurisprudence. Islamic criminal law began to take shape in the very
first years of the Muslim community, during the lifetime of Prophet Mu-
hammad, and as Islam, unlike other religions, quickly became the
state religion of the Arab caliphate, the Ottoman Empire, Iran. The
uniqueness of Islam as a religion and ideology is that it encompasses
any sphere of human life, reaching into every human action. What is
not in the revelation of God or in the Qur'an is filled with the explana-
tions (hadiths) of Prophet Muhammad (pbuh) (for the Shiites also by
the sayings of the righteous Caliph Ali). And what is not described in
the holy books can be supplemented by the joint decisions of the au-
thoritative theological scholars and the analogies made in various Is-
lamic schools. Thus, a Muslim judge has a wide range of choices to
make.

Due to the confessional nature of the population, Islamic law is now
fully or partially enforced in many countries of the world or in some
regions of some countries. In these states or regions, Islamic criminal
law may be enacted in various doses, which is why the study of Islamic
criminal law remains a priority for jurists, as well as the study of the
history of law.

Key words: Islamic Criminal Law, Hadd, Ta'zir, Kiisa, Namus.
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A LOSS OF TRUST AS THE LEGAL GROUND FOR
DISMISSAL OF AN EMPLOYEE (BASED ON
SEVERAL COURT DECISIONS)

Simoni Takashvili*
Abstract

In view of the fact that the employment relationships have been
getting diverse and complex respective legal regulations are being re-
quired. The latest amendments to the Georgian Labor Code, which
have implemented European regulations into Georgian legislation,
considered several issues regarding the respective protection of em-
ployee's and employer's rights.

One of the most significant and problematic issues in labor rela-
tions is related to the termination of the labor contract and its legal
grounds. The article deals with the issue of labor contract termination
when the legal ground of dismissal is the employer’s loss of trust in
the employee. The loss of trust might be the result of the gross viola-
tion by an employee of his/her obligations; the violation by an em-
ployee of his/her obligations, if any of the disciplinary steps have al-
ready been taken against the employee during the last year; or other
objective circumstances justifying the termination of an employment
agreement.

The article provides an overview of decisions rendered by the Su-
preme Court of Georgia. Moreover, it underlines, the role of trust in
labor relationships and its role while termination of the labor contract.
As a consequence of the analysis of the decisions, the following con-
clusion is outlined: in order to state that the employer had lost trust in

* Associate Professor at Sulkhan-Saba Orbeliani University, Attorney at Law,
Partner at “J&T Consulting”. orcid.org/0000-0001-8608-170X

139



Lo3mB @o3o330emn

the employee, therefore had the right to dismiss the employee the re-
spective court order in the criminal case against the employee should
have existed.

Key words: Loss of Trust, Labor Law, Labor Relation, Termination
of Labor Contract.
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25 MeToamka OTtoxpecTBrenmst OrHectpenbHoro Opyxust no Crepgam Ha
Mmnb3ax, YTBepxaeHa MexBegoMcTBeHHbIM HayyHo-MeToamnyeckum Cose-
Tom B O6nactn CynebHoi Jkcneptussl npyu MexsegomMmcTBeHHON Komnccum
no Bonpocam CynebHo-OkcnepTtHon [OesitensHoctn npu Cosete bBeso-
nacHoctu Pecny6nukm Benapyce, 12.03.2008, MNpoTtokon Ne4, 2-3.

26 Thompson R.M., Firearm Identification in the Forensic Science Laboratory,
Alexandria, 2010, 11-12.
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@O0 OO dﬁmBangmgno" — 309m739469599mas bo@as — ,bogsb@nb
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27 KpumuHanuctuka Coumanuctudeckux CtpaH, Moag pea. B.A. KongwHa,
Mockea, 1986, 110.

28 KpumunHanucTtuka, Mog pea. A.l'. dununnoea, Mocksa, 2007, 90-91.

29 KpumuHanuctuka, Mog pen. J1.B. Beptoeckoro, Mockea, 2018, 283;
banawos [.H., banawoe H.M., Manukos C.B., KpumnHanuctuka, Mockea,
2005, 150.

30 Sinha J.K., Kshettry M. L., Pellet Identification, Journal of Criminal Law and
Criminology, Vol. 63, 1972, 134-136.
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dabgogoo. 3mb@gobgma 3mab@dabol Bobomnbogsb @sddswmgdamoa
Lomagbos, Bmdgmdog aobBmmol 3m3g6@ 3o dmmagbgdamos boggseb-
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31 baxtagse I.9., lNoneHes B.C., KpaTkuii dkckypc B UcTopuio VaeHTu-
¢ukaumm MagkoctBonbHoro OrHectpensHoro Opyxusa no Cnegam Ha CHa-
psnax, Kpymunanuctuka n CynebHas akcneptusa, 1(22), 2019, 77-91.
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(3m@bab g58mygbgdss sa30emgdgmo. og Babs 3mobbyg B58mnbygl Lo-
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32 Haack S., Evidence Matters: Science, Proof, and Truth in the Law, New
York, 2014, 180.
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33 Heard B.J., Forensic Ballistics in Court, Chichester, 2013, 153-154.
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THE EVIDENCE VALUE OF BALLISTIC
RESEARCH RESULTS OF OBJECT, FIRED
IN A SMOOTH-BORE FIREARMS

Giorgi Dzindzibadze*
Abstract

Numerous papers have been devoted to the study of objects fired
from firearms, but many of them remained only theoretical research
and could not find practical application. This is especially true of
papers that deal with the identification of objects fired from the barrel
of a smooth-bore weapon. These are the issues discussed in the
article, in what cases and at what facilities can specific identification
surveys be conducted, the results of which, due to their reliability, the
court can use as evidence in a criminal case.

The article discusses the scientific implications of identifying the
cartridge cases, shots, pellets and plastic containers, the marks
necessary for their identification are described in detail, analyzed and
substantiated that not all objects fired from a firearm can be identified.

Because the examination of the evidence in a case often goes
beyond the knowledge that jurors, judges and trial participants may
possess, the courts rely even more on experts from all fields of
science. In modern times, this responsibility has increased significant-
ly, the court does not need only an opinion, it needs a reasoned and
credible conclusion that will be more useful for making a fair decision.

Key words: Smooth-bore, Cartridge case, Shot, Pellet, Plastic Con-
tainer, Identification.

* Ph.D. Candidate at Grigol Robakidze University. orcid.org/0000-0003-3167-
6436.
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MARBURY V. MADISON: THE ART OF JOHN MARSHALL

Rusudan Dartsmelidze*, Lana Chubinidze**
Abstract

The precedent-setting decision Marbury v. Madison rendered by
the supreme court of the U.S. in 1803 determined the future of the
entire American judiciary (and not only). It is an outstanding example
of judicial art by a savvy politician and experienced lawyer, Jon
Marshall. The reasoning given by Justice Marshall in it became the
ground for establishing a model of constitutional review in the United
States and later in the rest of the world. By the decision, it was firstly
determined that a court could nullify a law of Congress. It is also
important to note the role of the decision in setting the Judiciary as an
independent and equal branch of the government together with
executive and legislative branches and establishing the principle of
separation of powers.

This article examines all the important aspects of the reasoning
presented by John Marshall — “Judge Hercules” and to determine
which method of resolving a hard case the judge uses.

Key words: Marshall, Madison, Marbury, Constitutional Review.
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STATUTE OF LIMITATIONS, CONTRA LEGEM
INTERPRETATION AND ONE INTERESTING DECISION
FROM THE GEORGIAN CIVIL CASE LAW

Lika Kobaladze*

Abstract
“Contra Legem™ is a Latin legal term and it is a different,
oppositional interpretation of the norms established by the legis-
lation in the country. In other words, this term is used in a specific
legal context to discuss court decisions that appear to contradict or
defy the laws governing a particular legal controversy.

The obligation to interpret the law Contra Legem, of course, due
to its content, is not recognized by the legislation of any country
(including Georgia), it can only be considered as an element of
judge-made law, as courts are allowed to reach such decisions
under certain circumstances, insofar as a judge has the right to use
this form of explanation at his or her discretion if necessary.

The national legal space “Contra Legem” is not really pampered
by explanations, moreover, Georgian judge-made law practically is
not developed in this direction. One can only find distorted and non-
standard explanations of the content of particular law norm in
separate court decisions. The following is an analysis of just one
such decision.

Key words: Statute of Limitations, Internpretation of Law, Contra
Legem, Georgian Case Law.
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