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1 United Nations Convention on the Law of the Sea (1982) 1833 UNTS 3, art
17.

2 Convention on the Prohibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and on their Destruction (1992) 1974 UNTS
45, art 1(b).

3 Accordance with International Law of the Unilateral Declaration of
Independence in Respect of Kosovo (Advisory Opinion) [2010] ICJ Rep 403
[79-81].
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4 Jeutner, The Concept of a Legal Dilemma (n 1).
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5 Jeutner, The Concept of a Legal Dilemma (n 1) 20.

6 ab. sbg3g., 39-3 Lgdos J3qgdmon.

7 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996]
ICJ Rep 226.

8 UNGA Res 49/75 K (1970) UN DOC A/Res/49/75 K [75].

9 Nuclear Weapons (n 8) [105(2)E].
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Journal of Philosophical Logic 74, 75; Erich Vranes, ‘The Definition of “Norm
Conflict” in International Law and Legal Theory’ (2006) 17 European Journal
of International Law 395, 409.
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14 Pavlos Z Eleftheriadis, Legal Rights (Oxford University Press 2008), 86.

15 Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of
Justice 1951-4: Treaty Interpretation and Other Treaty Points’ (1957) 33
British Year Book of International Law 203, 236; Clarence Wilfred Jenks, ‘The
Conflict of Law Making Treaties’ (1953) 30 British Year Book of International
Law 401, 446.

16 Martti Koskenniemi, ‘Fragmentation of International Law: Difficulties Arising
from the Diversifications and Expansion of International Law, Report of the

46



Lodamomal dgommegdn, N4-2020

©o 096500 LogggbmHbg damdo bm®dolmgol (lex superior)'’
130653 gbmdol  doboFgdom ©oEEobEgl. MwdEs sMLYdIMBL L
930609 ™Mo LoGsE0s, MMIgwdos 59 3M063E0390L o6 Fgdeosm
©Hdomgds  bmMIsm3mbxzeod®ol  Mgbmemaosdo:  Lo@sEogdo,
Loog 3mbywod@do dgmgo mMo bm®mds oMo dgbitryangdsls-
35O ME 259MEbsEYdMEo 6 56 ogm F9ddboero bgwdgdzzmg-
@0 3Hs¢9qd0lL (03039) XJMBOL B0gH s IgMEY, LOEI30900, L3
2obLsbomgger 99dmbgggedo sMLYdWMwo bm®MIgdo Farmdgbh 00539,
M3bmd, 539000 39BgamMmosl d03m3bgds 0bozodMmMgdl (3mb-
3M9GMMds, 394960l MM0Mo, 09MsMJoMEo BEYMTsMHIMDS). 306)-
390  89B0M©3s  9mI0bsMgMdL  MoEgomboosb,  Mmdgwos
953056905 3606303900l dmgddggdsl: 39Mdm, 0dsl, HMI LsdsGro-
906030 bmMIgdo dgddbowos bm®Isx8gdmddggdols doge, Lbgs
3m6%9duGdo sOLIENWO YBWIOIBOLY @O AW EIIYWIOIBOL 9O
0MdLomdOL Jomgzsolfjobgdom. 1

Kadi Cases” 50 30639¢00 335090306 36Mm00wo 0@wwrliG®a30ss.
Kadi Cases d9gbgdms 0600030000b5030L Lobd309d0L @ofigligdsl 93-ob
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Study Group of the ILC, 58th Session, UN Doc A/CN.4/L.682’ (2006), para
225.

17 Ralf Michaels and Joost Pauwelyn, ‘Conflict of Norms or Conflict of Laws?:
Different Techniques in the Fragmentation of Public International Law’ (2012)
22 Duke Journal of Comparative & International Law 349, 354.

8 Charles Rousseau, ‘De La Compatibilité Des Normes Juridiques
Contradictoires Dans I'ordre International’ (1932) 39 Revue générale de droit
international public 133, 177. Gerard Conway, ‘Conflicts of Competence
Norms in EU Law and the Legal Reasoning of the ECJ’ (2010) 11 German
Law Journal 966, 986, 987.

9 Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat
International Foundation v Council of the European Union and Commission of
the European Communities [2008] ECR 1-06351; Joined Cases C-584/10 P,
C-593/10 P and C-595/10 P Commission and Others v Kadi (18 July 2013).
20 Commission Regulation (EC) 881/2002 of 27 May 2002. See also
Commission Regulation (EC) 2062/2001 of 19 October 2001 amending for the
third time Regulation 467/2001, Annex | [2001] OJ L277/25.k5
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THE CONCEPT OF A LEGAL DILEMMA

Valentin Jeutner
Translated by Lasha Lursmanashvili*

This article is based on the monograph (Zrresolvable Norm Conflicts in
International Law: The Concept of A Legal Dilemma) of Valentin Jeutner
pioneering the concept of legal dilemma in the doctrine of international
law. Briefly, the concept of a legal dilemma is a theory of irresolvable
norm conflicts. The concept of legal dilemma serves as a normative
exposition of the international legal states of affairs where the conflict
between two legal norms is so fundamental that their adequate resolution
through norm conflict resolution techniques of contemporary
international law is impossible. In this article, the author conceptualizes
legal dilemmas as an unavoidable and irresolvable conflict between norms
of international law. The intrinsic nature of legal dilemmas resembles a
legal state of superposition where a given conduct is both illegal and legal
at the same time. That is, if one norm is favored over the other, the other
is necessarily unduly impaired. Upon providing the general legal account
of the concept of legal dilemma, the author responds affirmatively to their
presence in contemporary international law. Subsequently, the author
ventures to demonstrate that various legal devices to accommodate legal
dilemmas once they have arisen are unsatisfactory. Then he establishes
that judicial institutions — for a multiplicity of different legal and non-legal
reasons — do not represent an appropriate forum for dealing with the
various substantial problems posed by legal dilemmas. Thus, the author
proposes that judicial institutions — instead of deciding the legal dilemmas

themselves — must issue dilemmatic declarations when confronted with
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an irresolvable and unavoidable norm conflict. Dilemmatic declarations
communicate that a legal dilemma exists but do not resolve a dilemma in
favor of one or the other norm. However, the author warns us that the
issuance of dilemmatic declarations must occur only after the most
rigorous and careful application of norm conflict resolution and
accommodation techniques. Importantly, dilemmatic declarations do not
themselves decide the legal dilemmas but delegate the decision-making
competence to the archetypal subjects of international law and the authors
of the legal dilemmas themselves — the States. In the author's view, the
final say over the decision of the legal dilemmas falls precisely to the States
due to the inherent epistemological and/or metaphysical difficulties
associated with deciding the legal dilemmas. A State’s decision of a
dilemma possesses no legal precedential value and after a State has decided
the legal dilemma, the judicial institutions should then enforce an unduly
impaired norm. Finally, the author posits the merits of dilemmatic legal
thinking in the international legal thought, one of which is to enhance the
conceptual understanding of international law, transcend the binary
representations of norms only as legal and illegal and to enable States to
engage with and reflect constructively about the problems the existence

of legal dilemmas presuppose.

Key Words: Legal Dilemmas, States, Norm-Conflicts, Irresolvable

Norms, Non-liquet, Dilemmatic Declarations.
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