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`spartuli foladis~ saqme 

 

TamTa paiWaZe 

 

I. faqtobrivi garemoebebi 

 

`spartuli foladis~ saqme1 inglisis saapelacio sasa-

marTlos saqmeebs Soris erT-erTi mniSvnelovania. igi dau-

devrobiT gamowveuli `wminda ekomonikuri zaralis“ anaz-

Raurebis sakiTxs exeba. saqmeSi monawileobdnen mosarCele 

Sps `spartuli foladi da eloisi~2  da mopasuxe  Sps `martini 

da kontraqtorebi~. 

1969 wlis ivnisSi Sps `martini da kontraqtorebis“ 

TanamSromlebi gzaze eqskavatoriT awarmoebdnen samuSaoebs 

Sps `spartuli foladi da eloisis“ qarxanidan meoTxedi mi-

lis daSorebiT. samuSaoebis dawyebamde kompaniis TanamSrom-

lebs gadasces gegma, romelic aCvenebda miwisqveS arsebul 

gayvanilobebs, raTa muSaobisas gaeTvaliswinebinaT. sam-

wuxarod, Sps `martini da kontraqtorebis“ TanamSromelma ar 

gaiTvaliswines gegmaSi miTiTebuli monacemebi da daudevro-

biT, eqskavatoris CamCiT kabelebi daazianes3. am periodSi 

zemoTmiTiTebuli kabelebis saSualebiT eleqtroenergia 

miewodeboda Sps `spartuli foladi da eloisis“ qarxanas, 

romelic muSaobda SeuCereblad _ 24 saaTiani grafikiT.  

Eeqskavatoris CamCiT miyenebuli dazianebis gamo, mid-

lendcis eleqtrosadgurma Sps `spartuli foladi da 

eloisis“ qarxana eleqtroenergiis kvebis blokidan 15 saaTiT 

                                                           
 samarTlis magistri, doqtoranti (kavkasiis samarTlis skola), ad-
vokati. 
1 Spartan Steel and Alloys Ltd. v. Martin & Co (Contractors) Ltd. [1972] EWCA Civ 3 

(22 June 1972) 
2 `spartul folads~ ekuTvnoda qarxana birmingemSi, sadac folads 
awarmoebdnen. kompania warmoebisTvis eleqtroenergias iRebda pir-
dapiri kabelebis meSveobiT midlendis eleqtrosadguridan (sajaro 
dawesebuleba). im periodSi swored es eleqtrosadguri iyo pasux-
ismgebeli eleqtroenergiis warmoebaze inglisSi. 
3 mniSvnelovania is faqti, rom es kabelebi ar iyo Sps `spartuli 
foladi da eloisis“ sakuTreba. 
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gamorTo. swored am eleqtroenergiis kvebis blokis gaiTiS-

vis dros qarxanaSi muSaobda eleqtrorkaluri Rumeli, rom-

liTac muSebi folads adnobdnen da zodebad gardaqmnidnen. 

Sesabamisad, eleqtroenergia saWiro iyo samuSao pro-

cesisTvis, raTa temperatura SenarCunebuliyo da metali 

damdnariyo4.  

Kkompaniis TanamSromlebis mier eqskavatoriT Cadenili 

daudevrobiT gamowveuli avariis Sedegad Sps `spartuli 

foladi da eloisis~ mier materialuri ziani Sefasebul iqna 

368 funtad; miuRebeli mogeba _ 400 funtad da wminda 

ekonomikuri mogeba _ 1767 funtad5.  

mosarCele iTxovda yvela im zianis anazRaurebas, romelic 

kontraqtorebisgan Cadenili daudevrobiT dadga. mosarCel-

is warmomadgeneli amtkicebda, rom arsebobda inglisuri sa-

marTlis principi `parazituli zianis~ Taobaze. amiT igi mi-

aniSnebda yvelas, rom arsebobda garkveuli saxis ziani, ro-

melic Tuki ganyenebulad iqneboda ganxiluli, ar anaz-

Raurdeboda. magram Tuki isini romelime sxva samarTlebriv 

zianis moTxovnas miebmeboda, maTi anazRaureba SesaZlebeli 

iqneboda. isini iwodebodnen `parazitulad~, radgan biolo-

giaSi cnobili parazitebis msgavsad, damoukideblad 

arseboba ar SeeZloT. am principze dayrdnobiT war-

momadgeneli amtkicebda, rom, Tuki im oTxi fraqciis gad-

nobis ekonomikuri ziani (1767 funti) ganyenebulad ganix-

ileboda, is ar anazRaurdeboda, roca sxva moTxovnasTan 

mibmiT mopasuxe valdebuli iqneboda, es zianic aenazRaure-

bina. mosarCelis warmomadgenli acxadebda, rom: `Tuki 

deliqturi ziani miadga mosarCeles, mas am qmedebiT 

miyenebuli yvela zianis anazRaurebis moTxovnis ufleba aqvs 

da ara nakleb amisa, radgan mas ar eqneboda moTxovnis wam-

                                                           
4 qarxanas eleqtroenergiis miuwodeblobis SemTxvevaSi, RumelSi 
arsebuli metalis gamagrebis da SemdgomSi Rumlis SeerTebebis 
dazianebis saSiSroebac eqmneboda. 
5 im 15 saaTis ganmavlobaSi, rodesac eleqtroenergia gamorTuli 
iyo, mosarCele SeZlebda damatebiT oTxjer gaedno Rumlis mocu-
lobis masala da imis gamo, rom iZulebuli gaxda, gaCerebuliyo, man 
es damatebiTi mogeba dakarga. 
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oyenebis ufleba garkveul nawilze, am zians is deliqturi 

zianic rom ar warmoeSo “6. 

mopasuxis poziciiT, is pasuxismgebeli iyo materialur 

zianze 368 funtis nawilSi. ar uaryofdnen, rom, aseve, pasux-

ismgebeli iyo 400 funtze (eleqtroenergiis SewyvetiT 

gamowveuli SeCerebis dros RumelSi arsebuli konkretuli 

dnobis procesidan miuRebel mogebaze), radgan es namdvilad 

iribi Sedegi iyo materialuri zianidan gamomdinare.  Tumca 

isini mkafiod uaryofdnen, rom pasuxismgebelni iyvnen 1767 

funtze, radgan es iyo wminda ekonomikuri zarali. 

`parazitul zianTan~ dakavSirebiT mopasuxis war-

momadgeneli amtkicebda Semdegs: `me ar mjera, rom msgavsi 

doqtrina arsebobs. yvela saqmeSi kargi dasabuTebaa 

damatebiTi zianis anzRaurebis Taobaze ara imitom, rom isini 

araadekvaturi iyvnen, aramed imitom, rom gamomdinareobdnen 

bunebrivad da pirdapir araswori qmedebidan da gonivruli 

iqneboda da SesaZlebeli iyo maTi, rogorc qmedebis Sedeg-

ebis, winaswar ganWvreta“7. 

 

II. inglisisa da uelsis saapelacio  

sasamarTlos gadawyvetileba 

 

inglisisa da uelsis saapelacio sasamarTlom xmaTa um-

ravlesobiT miiRo gadawyvetileba, rom Sps `spartuli 

foladsa da eloiss“ SeuZlia ainazRauros: Rumlis daziane-

biT gamowveuli ziani, RumelSi arsebuli foladis daziane-

biT gamowveuli ziani da is mogeba, romelic am uvargisi 

foladis mogebiT SeeZlo mieRo. sasamarTlos azriT, mo-

sarCeles ar hqonda ufleba, moeRo is danaklisi, rac 15 

saaTiani gaCerebiT iqna gamowveuli. am gadawyvetilebas ga-

napirobebda is, rom foladis dazianeba iyo `materialuri zi-

ani“ (pirdapir Sedegobrivi), xolo foladiT miRebuli 

Semdgomi mogeba _ `uSualod iribi~ mogeba, gamowveuli da 

miRebuli, rogorc `wminda ekomonikuri zarali“. 

                                                           
6 ix., <http://www.bailii.org/ew/cases/EWCA/Civ/1972/3.html> [07.01.2017] 
7 iqve. 

http://www.bailii.org/ew/cases/EWCA/Civ/1972/3.html
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miuxedavad imisa, rom sasamarTlos Semadgenloba umrav-

lesobiT eTanxmeboda, rom Sps `martin da kontraqtorebs“ 

unda gamoeCina sifrTxile Sps `spartuli foladi da 

eloisis“ mimarT, radgan ziani ar iyo Zalian Soreuli da Sesa-

Zlebeli iyo misi winaswarganWvreta, maT uari Tqves `wminda 

ekomonikuri zaralis“ anazRaurebaze da es politikuri miz-

ezebis gamo moxda. aRniSnuli mosamarTle deningma Tavis gan-

sxvavebul azrSi aRwera, sadac moitana myari argumentebi, 

maT Soris imaze miTiTebiT, rom mTeli sistemis avaria aris 

saerTo saSiSroeba da riski, romelic SesaZlebelia yvelam 

ganicados da drodadro yvela valdebulia, igi iTminos. 

amasTan, misi TqmiT, Tuki msgavs saqmeebSi `wminda ekonomikuri 

zarali” nebadarTuli iqneba, aman SeiZleba migviyvanos moTx-

ovnebamde, romelTa daTvlac SeuZlebeli gaxdeba da 

zogierTi maTgani yalbic ki aRmoCndeba. Tumca, is ganmartavs, 

rom usamarTloba iqneba, Tuki aseT SemTxvevebSi erTi adami-

anis zurgze gadava mTeli danakargi da swored amitomac ka-

nonma mosarCele ar datova anazRaurebis gareSe, misca ra mas 

saSualeba, aRedgina ekonomikuri danakargebi, romlebic ma-

terialuri zianisgan pirdapir gamomdinareobda. 
amave gansxvavebul azrSi, mosamarTle deningma ganacxada: 

`me uarvyof batoni bafastis argumentacias, romelic 

`parazitul“ zians efuZneba~8. igi amtkicebda, rom Tuki 

arsebobda raime saxis SezRudva ekonomikuri zianis anaz-

Raurebaze, es unda yofiliyo pasuxismgeblobis sferos da 

ara zianis anazRaurebis formis SezRudvis kuTxiT. misi 

TqmiT, mocemul saqmeSi mopasuxes (saerTo aRiarebiT 

rogorc gamoCnda) ekisreboda pasuxismgebloba mosarCelis 

mimarT da es man daarRvia. ekonomikuri zarali SeiZleboda 

maT winaswar ganeWvritaT, Sesabamisad, is unda anazRaurdes. 

argumentebis miuxedavad, sasamarTlom ekonomikuri zianis 

anazRaurebis Sesaxeb kiTxva politikis sakiTxad miiCnia. den-

ingis SefasebiT, Tuki sasamarTlom gaavlo xazi _ 

valdebulebaTa sazRvrebis mosaniSnad, es gakeTda politikis 

gamo, raTa mopasuxis pasuxismgebloba SeezRudaT.  

                                                           
8 ix., iqve.  
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bevr saqmeSi, sadac ekonomikuri ziani ar iqna anaz-

Raurebuli, gadawyvetileba eyrdnoboda im safuZvels, rom 

mopasuxe mosarCelis mimarT valdebuli ar iyo9.  bevr sxva 

saqmeSi, mopasuxeebi naTlad iyvnen mosarCelis mimarT 

valdebulni, magram ekonomikuri ziani ar anazRaurebula, 

radgan igi `Zalian Soreuli“ iyo. 

saqmebSi, sadac ekonomikuri ziani anazRaurebadad miiCnies 

da anazRaurda kidec, cxadia, arsebobda valdebuleba mo-

sarCelis mimarT da ziani ar iyo `Zalian Soreuli“. rodesac 

erTi gemi SemTxveviT daazianebs meore gems, im SedegiT, rom 

igi xelaxla unda daitvirTos. SemTxveviTi gemi valdebulia 

tvirTis mesakuTreebis mimarT: maT unda aanazRauron gad-

motvirTis da xelaxali datvirTvis Rirebuleba, radgan es ar 

aris `Zalian Soreuli“ ziani10.  

Bbatoni deningis SexedulebiT, umjobesia damyardes 

praqtikuli urTierTobebi, romelTa drosac individualu-

rad unda dadgindes, anazRaurdes Tu ara ekonomikuri ziani. 

zogjer ara aqvs mniSvneloba, im safuZvliT ar avanaz-

RaurebT, rom valdebuleba ar arsebobs, Tu im safuZvliT, 

rom dazianeba `Zalian Soreulia~.   

                                                           
9 magaliTad, adamiani daSavda sagzao SemTxvevisas sxvisi 
dauderobiT. aq mZRols aqvs valdebuleba dazaralebulis mimarT, 
magram ara misi mosamsaxuris mimarT, iseve, rogorc misi ufrosis 
mimarT. arc sxva piris mimarT, romelmac ganicada ziani, radgan mas 
hqonda xelSekrleba dazaralebulTan. arc aravin sxva pirTan, 
romelmac miiRo ekonomikuri ziani am SemTxvevis gamo. magaliTad, 
rodesac qoneba dazianebul iqna viRacis daudevrobiT, am 
dadevrobis Camdeni mxare pasuxismgeblia mesakuTris an mflobelis 
winaSe, magram ara imis mimarT, vinc ganicada ziani mxolod imis gamo, 
rom mas hqonda  xelSekruleba, romelic am pirs uflebas aZlevda, 
esargebla qonebiT an mieRo samomavlod garkveul dros. 
10 magaliTad, erT-erT saqmeSi, wyali gadmovida rezeruaridan da 
datbora qvanaxSiris maRaro, sadac bevri adamani muSaobda. maT, 
visac dauziandaT iaraRebi da tansacmeli, SeeZloT amis ana-
zRaureba, magram maT, vinc mxolod xelfasebi dakarges, ar SeeZloT. 
msgavsad, rodesac mopasuxis gemma SemTxveviT CaZira sxva gemi, 
romelic buqsiriT iqna amoRebuli, buqsiris mesakuTrem dakarga 
misi anazRaureba. am tipis saqmeebSi, Tuki mosarCele an misi qoneba 
fizikurad dazianda, is anazRaurdebda, radgan ziani kanoniTaa 
gawerili. 
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mocemul saqmeSi eleqtrosadguri, romelic valdebulia, 

eleqtroenergiiT uzrunvelyos ubani, ubnis mosaxleoba da 

maT Soris, es qarxana, romelsac ziani miadga. kanonis Tanax-

mad, es eleqtrosadguri valdebuliam uwyvetad miawodos 

eleqtroenergia kontraqtorebsac, romlebmac miwa amoTx-

ares. msgavsi urTierTobebi Tavs iCens bunebrivi airisa da 

wylis SemTxvevebSi. sadeni SesaZlebelia daziandes 

daudevrobiT konkretuli piris, xelSekrulebis mxaris mier, 

an SemTxveviT, _ vinmes daudevrobiT. es eleqtroenergia 

SeiZleba Sewydes sadenebis SekeTebisas, mokle CarTvis gamo 

da a.S. Tuki es gaTiSva momxmareblisTvis ekonomikur zians 

iwvevs, igi unda aRdges da anazRaurdes? dadebiTi pasuxis 

SemTxvevaSi, vis mimarT unda anazRaurdes? 

zemoTmiTiTebuli kiTxvebis mimarT midgomebi gan-

sxvavebulia. erTi nawili miiCnevs, rom Tuki sadguri ar uz-

runvelyofs eleqtroobis Sesabamis Zabvas an/da wnevas an 

Sewyvets maT mowodebas saremonto samuSaoebis safuZvliT an 

sxva mizeziT da amiT momxmareblebs zians miayenebs, isini 

pasuxs ar ageben zianze, im SemTxevaSic ki, Tuki pasux-

ismgebelni arian daudevrobisTvis. am SemTxvevaSi erTaderTi 

saSualebaa, daiwyos devna sadguris winaaRmdeg. Tumca aravin 

isaxavs miznad, sadguris mimarT pasuxismgeblobis da-

kisrebas. fFaqtia, rom am saqmeSi iyo mxolod iribi ziani mo-

sarCelisTvis, magram araa anazRaurebadi. Tuki es iyo kanon-

mdeblobis politika eleqtrosadguris mimarT, saerTo sa-

marTlis mixedviT, misaRebi iqneba msgavsi politika kon-

traqtorebis mimarTac. Tuki eleqtrosadguri araa pasux-

ismgebeli daudevrobiT gamowveuli ekonomikuri zianisTvis, 

romelic miwodebis Sewyvetam gamoiwvia, arc kontraqtori 

unda iyos valdebuli, pasuxi agos am SewyvetiT damdgar zian-

ze. 

meore pozicia Semdeg midgomas avrcelebs: eleqtroener-

giis miwodebis Sewyveta _ es aris riski, romelsac Cven yve-

lani viRebT. igi SeiZleba gamowveuli iqnes patara sqemis 

dazianebiT, elviT, sadenebze xeebis dacemiT an sadenebis 

SemTxveviTi dazianebiT da a.S. gasaTvaliswinebelia is faqti, 
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rom rodesac es xdeba, igi avtomaturad bevr adamians exeba. 

aRniSnuli ki anazRaurebis sakiTxs arTulebs. 

 

III. duorkinis gansxvavebuli Sexeduleba  

da gadawyvetilebis Sefaseba11 

 
duorkinis azriT, gadawyvetilebis miRebisas sasamarTlom 

unda airCios, risgan gamomdinare miiRebs gadawyvetilebas: 

principidan gamomdinare (upasuxebs SekiTxvas, hqonda Tu ara 

mosarCele kompanias ufleba, moeTxova anazRaureba) Tu 

politikidan gamomdinare (es iqneba ekomonikurad ara-

momgebiani gadawyvetileba, Tuki pasuxismgeblobas gavavr-

celebT yvela msgavs SemTxvevaze, romelsac mosarCele sasa-

marTlos sTavazobs? amasTan, igi aRniSnavs, rom Tuki mosa-

marTleebi kanonmdeblebs anacvleben, maSin sasamarTlo mzad 

unda iyos, mosarCelis sasargeblod gamoitanos gad-

awyvetileba. misi TqmiT, esaa is, rac igulisxmeba popularu-

li ideis qveS, rom sasamarTlo unda iyos Tavisufali gad-

awyvitos axali saqme, maT Soris, iseTic, rogoricaa `spartu-

li foladis“ saqme. duorkinis SexedulebiT, yvelafris mi-

uxedavad, sasamarTlos gadawyvetilebebi samoqalaqo saq-

meebze, rTul SemTxvevebSic, unda efuZnebodnen principebis 

da ara politikis arguments. 

sasamarTlos am uflebamosilebas, ganmartos da gaa-

vrcelos kanoni an/da Seqmnas axali kanoni, ori urTierT-

sawinaaRmdego argumenti aqvs: pirvelebi fiqroben, rom 

sazogadoeba unda imarTebodes kacebisa da qalebis mier, 

romlebic airCies da Sesabamisad, pasuxismgebelni arian um-

ravlesobis winaSe. xolo radgan mosamarTleebi, umetes 

wilad, ar arian arCeulni, Sesabamisad, ar arian pasux-

ismgebelni umravlesobis winaSe ise, rogorc kanonmdeblebi. 

aAmitom garkveuli daTmoba gamodis, rodesac mosamarTleebi 

samarTals qmnian.  

                                                           
11 ZiriTadad efuZneba Semdeg wyaros: Dworkin R., Hard Cases, Harvard 

Law Review, Vol.88, No.6, 1975, 1057-1109. 
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meore nawili ambobs, rom mosamarTleebi qmnian axal kanons 

da ukuZalas aniWeben mas, Sedegad, wagebuli mxare isjeba ara 

imisTvis, rom man garkveuli valdebulebebi daarRvia, aramed 

imisTvis, rom daarRvia SemTxvevis Semdeg Seqmnili axali 

valdebuleba. 

es ori argumenti aerTianebs tradiciuli ideis mxar-

damWerebs, rom sasamarTlo gadawyvetilebebi SeZlebis-

dagvarad araoriginaluri unda iyos. Tumca isini, aseve, 

gvTavazoben ufro Zlier protests politikis safuZvelze 

miRebuli sasamarTlo gadawyvetilebebis mimarT, maSin, 

rodesac msgavsi protesti ar vlindeba principebze dafuZ-

nebuli gadawyvetilebebis SemTxvevebSi.  
pirveli nawilis pozicia, rom kanonebi unda miiRon ar-

Ceulma da Sesabamisi pasuxismgeblobis mqone pirebma, unaklo 

Cans, rodesac vfiqrobT kanonze, rogorc politikaze. maSin, 

rodesac politikuri gadawyvetilebebi unda miiRon poli-

tikuri procesebis marTvis gziT. demokratiul politikur 

sistemas SeuZlia imuSaos miukerZoeblad da gulgrilad, ma-

gram is muSaobs ukeT, rodesac mosamarTleebs ar hyavT 

lobisti an/da ar hyavT Zalis mqone jgufebi, romlebic 

konkurencias gauweven maT interesebs palatebSi. 

cxadia, mosamarTle, romelic imarTeba politikurad an 

raimes gavlenis qveSaa, ver miiRebs iseT gadawyvetilebas, ro-

melic principebze iqneba damyarebuli. Tumca mocemuli 

rTuli saqme mosamarTleebma gadawyvites warmatebiT princi-

pebidan da ara politikidan gamomdinare. aRsaniSnavia is 

faqtic, rom gadawyvetilebis miRebisas mniSvnelovani iyo, 

mxares daemtkicebina, rom es ar iyo gamonaklisi da spartuli 

foladis saqme zogadi principidan gamomdinareobda, rac mo-

sarCelis warmomadgenlebma srulyofilad ver SeZles, 

swored amitom, sasamarTlom gonivruli gadawyvetileba mii-

Ro da mopasuxes mxolod dadasturebuli, argumentirebuli 

da samarTlebrivad dasabuTebuli pirdapir gamowveuli zi-

anis anazRaureba daavala. 


