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moygm 0bggb@ozns, 39Mdmu, 58 dgdmbgzgzeda, M0dabomds gsbaboms g3mbmdo yoa-
0 Lgd@mMo, Bmgmdog oym M0 dgmogedgds bLaddgbgdmm BgbwgMmal Logsm
3mbB3930L Lodobabme, 3ogced sbg3g MM Jgmegabgdol doboboosmgdmgdo s @osb-
3365, ®m3 0bobo 96 043696 bgozb gocgdmygdgdda. ngngg dgdmbgggs nym Bayindir v.
Pakistan bsd89b9%, Lowag BM0dmbamds dgosms mmn 0639LE N300, Joma Tgbods-
3obo 3mb@Mogd@qdol 3mbiMg@& o asmgdmgdgdabs s 30Mmdgdal gomgsemabbabg-
S00. 535bmabogy, smbobodbsogns abas, Gm3 dgbodmgdgmos ,dm3ymmds” s ,§3qwg-
35" 9 m3sbgm30 0gbgl sEgmma. 30Msdgbo bgmdgbymdol Mggnda gummabbdmal
bobgm8Bogmb 3ogH Lbgs babgmdBbogmlb 0639LBMMgdabow8n ,dm3ymMmdsab®.?8 se-
60dbmmo gobboemgal bagsbo gebos Canfor Corporation, Terminal Forest Products
Ltd., Tembec et al. v. United States of America Lsg35%g, boss gob633bagdgemo
33o830mE Imocnbmgms 38 Mol aodog3bolb s s3bomydes, MmA ,dm3yHmds* sfal
gfmggatmo 356gMs, bmemm ,485090s" 8madEgdlb bobgmdbogmb dog@m gobbm3ng-
b9 J393960L dogem Gndqwb.y s3sbmobogyg, §8gmgds dgaqds Mmame (s dmddg-
©930bgsb, obg m3mJ3gmdabgsb, Im3ymmds 3o aymabbdmdl obgo dsbg@msl, Mobn
bodmmmmm ggan(s s0babgds Mdnsmme 0635LG030sbs s 0bzgbEmMHDg.28

2 Parkerings-Compagniet AS v. Republic of Lithuania (ICSID Case No. ARB/05/8), para. 369.

2 Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan (I) (ICSID
Case No. ARB/03/29), paras. 400-411.

2 Batifort S., Benton H., The New Debate on the Interpretation of MFN Clauses in Investment
Treaties: Putting the Brakes on Multilateralization, American Journal of International Law,
Vol. 111, No. 4, 2017, 884.

27 Canfor Corporation, Terminal Forest Products Ltd., Tembec et al. v. United States of

America, UNCITRAL, para. 150.

amdbgmgmnabo b., qbonca 0bzgb@o300b ©o330L bEBBEME 30 s §b3M™Bs(30980L

396mBbMBagMgds Jomgma 306mb3gdmmdabs o LogHmedmmabm 3Mog@nzob dobgco-

300, mdoemabo, 2019, 21.
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535b00b, 09 gromgdal 3Ma@gMmandgdal gs8mygbgdol 3G0b(3030 Lsgsdsmm
o6 oM0b, 3basgLgdol 0bBgM3Mg@e30s dgbodmms sMbgdomew gobbbzeggdmmal
&M0dmborgdl mEnb.? 53 Gndab LodsMmmygdtngn &gMm3nbocm dmmbmgboema ymgg-
mo 3mb3eg@mmo dgdmbggzal Logomm 068 gMm3Mg@s300b gomms, ¢Mbos ngmb semo-
M gdmo, HmI 0689MH3M9@ o300 3M0GgMH0oNdgd0 56 oMM gda gsbLbgegzwgds.*
bos oanbogl dogomams, Nbos asbzmal 3sb3sM@qds oM@ oz §3mbmdo gn&
3mbabEGEgdL? Lo 3daMnbos oy ofs, MM MG 0b3zgLG M0 Logdnsbmdogl gMmbs ©s
03539 Lgd@™E3dn o6 gHMBobgomal 3MB3NEaBE oo 0y3696? dgadmgds Rsnmgamml
30693mb 96 KobIMMgmmdol ©o(330bMsb 86 dmbobmgmdaby bgdmddgwgdsbmab
©5 303306980 sb39J@&qd0? EmamM(z 3bgoszm 3ombzgda Lo 3dsmm oM0b, MMd(ge
2dm3byMmago 3obbgdo Fomdg o6 8mazgdmaggds, obgzg Hmam(3 mazwE M30Msdqbo
bgmdgbymdal Mgg0dDg. doMomswma bgmdgzGmmgdal dgbodsdabsw, ,0635L@MMe©"
smbygMs, Bmame(z Robl, Lszdsmabos 0dabogal, HmI Rsnmgammb 08s39 gofgdmg-
39330 3gmxza, Hmam@ s 0b39bG™MMgda smbadbamo 3gbady J3gybab BIT-30.3!

5339, >9(30mgSgmod, 3obbomym 0gbgb g3oMo@gbo bym3gbymdal 3o3M(39erg-
35 Mmdn. Mo EMHmoEsb 06ygdb nan 8md8qmgdab? s Mmoal 856doembdy 3M(39-
mEgds s MHmeob Byzg@&L Mm3gMmomgdsb? o3l m3omedgbo bgmdgbymdol Mgg0dl
M9@OMsg@0mmo doma? s@bndbaym by domnsb banb@gmgbm gewsbyzg@nmgds 0gbs
domgdgmo Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States
bod83%332, mgbsg 3mbamBgmg dmambmges, Hm3 GFndnbomb M3acs@gbo bgm-
d9bymdal Mg908dg Jomomgdoom s3bGMomasby s 3gdbogelb FmEMab owadee
m@3bGog LanbzgbGogom bgmdgzmmmgdsdo gm@mInmoMgdamo 3mbiMgGmmoa
©93mmgdgdob Hg@Hmmod@onmon as8mygbgds ©ogmanbs®. dmbomBgmal Bomdm-
©3960s gb3sbymo 3m33sbns, GM3gma Bonmbzmms 03 80bbab 396, ™3 3g4Lozs-
Lo o gb3sbgob Ml @ogdnmo MmMIb&Gnzn LonbgzgbGaom bymdg3Mmmgdals
doemadn d9bgmodeyg asbbmM3ngmgdam abgqb@nngdbs o bbgosbbss J3qwg-
393bg asbbmM(30gmgdamoaym ab gdnmgdqdo, Moz gom3smabbobgdama nym o3

29 Schill Stephan W., Most-Favored-Nation Clauses as a Basis of Jurisdiction in Investment
Treaty Arbitration: Arbitral Jurisprudence at a Crossroads, Journal of World Investment &
Trade, Vol.10, No. 2, 2009, 208.

% 0dgg, 210.

31 Vandevelde, K. J., Model Bilateral Investment Treaties: The Way Forward, Southwestern
Journal of International Law, Ne18(1), 2011, 312.

32 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No.

ARB (AF)/00/2, 2000.

sdmadyg ., g3ace@gbo byrdgbymdal Mgg08n s anGobongns bogHmedmmabm bonb-

39L@0E0M 3MdoGMogdn, LogdsMmggmmb onMomomo gomIgdaol sbmznsalb FuMmbo-
o, 16, 2018, 88.
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m@3bGogo Labzgb@agom bgmdgamgdoo. mdss, GHdnbomds Momym Imbo-
Rgemal mobmgbgdo, smbndbs Ms, MM 5badbymo ©gdmmgdgdo Bamdmaoaqbos
bgm3dg3Ommgdalb doGnme® ©gdnmgdqdl s 56 gbgdmms oM (3 3OM(39EYONE ©d
o6 (3 0gMobrndzogm bo&wmbgbb.“ BM0dmbomds, 585bmsbagyg, 5bndbs, M3 gb
©gd1mgdqd0 30dsMoma agm dbaMgms dmMab emgdaman dgmebbdgdol gmmdab-
306 9 80g8sMmgdmes abzgbEoEogdol LogHmsdm@abm o330l LE b gdLS
5 domo gobbmzngmdal 83d060°b836b.35 dgbodsdaba, o6 dgadmgdmms Y3oMo-
&gbo bgmdgbymdolb Hgg0ddg oyMEbmds s Jabo 83 Jgombom Mg@Hmmad@oymmow
303mygbgds. 30dmImnbamyg odqwsb, dgazadmons ©agob336sm, MM bymdgMmg-
bob ,doMomemn ©gdnmadgdo” @3ocodgbo bgmdgbymdol Mggnddg domomgdoom
dbmemme 35 dgdmga a03M(39m@gds 0639LE0(3050bs o9 bbgs Labolb Jdgwgdgddy,
3(3 00609b7dgdL LobgmdBagmgdl ImEMol dgosbbdgds, Mmdgmoa dgbmmo ngbgds
39bmbog® domada. 3og603 Lonb@gMbmes, 30093 gMcmn oo, GFMndnbomb 83 3m-
63098 Logddgbg o6 g56m85MBo3L MmegeE L,oMbgdomn ©gdMmgdgdab® oMb wo
36 (3 0b, EM3gemo gdMmgdgdo 943939 93 RoMAmgddo, bemmm, Hm3gmn GRgds oo
80085%, dgbadadobaw, gb bagombo %96 30093 moss ©d bagnMmgdl GEadmbsemyg-
b0l dbMnsb dg@ 3mbiMma@ngobl.

30093 gm0 baab@gmgbm bLogdgs Société Générale v. Dominican Republic®,
AmImol gomgmgddog dm3sbygbg 0383039008, HMB GEM0dMborb o6 3Jmbos av)-
G0beodos 080b Logdgzgmdg, Hm3 MBnbagal Mgb3ndmogsobs s Lagmebagmlb
dm@ob 1999 Bqemb owgdamo m@mIbGngo banbzgbGoom bymdgzGmmgdolb mobsb-
3500, 0b bo48056mds, MMIgebs(z sbmM(309mgdos dmbamBgmyg, o6 0mzmadmes nb-
39L@0E0dE. 3mbamRgmy 30, 830l Ladsbybmm Bommamgdes, Mm3 dsMmmma(s, 8obo
Log805bmds o6 Fnnhbgmes nb3gLbE (3090 03 bymdg3Mmgdal Mebsbdawm, dogMsd
080 33859mzomades (396@MomyM 539M03obs ©s ©m3abozol Hgbdndmoazsl dJm-
Aol o@bgdmma bggaadtﬁ@@abomas 356bobM3AMem 0bggLE 0300 (36905, Jgbode-
3obo, M3oMms@qgbo bgmdgbymdol Mgyndn©sb god8mdwnbamy, LbmMgwm o3 bgmdg-
3Omgdsl mbos d0bodgdmms M3nMms@gbmds s GFdmbamb LEmMgw ngo bos

34 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No.
ARB (AF)/00/2, paras. 67-69.

% aggg, para. 72.

3 United Nations, Most-Favoured Nation Treatment, United Nations Conference on Trade and
Development UNCTAD Series on Issues in International Investment Agreements |l, New
York and Geneva, 2010, 61.

37 Société Générale In respect of DR Energy Holdings Limited and Empresa Distribuidora
de Electricidad del Este, S.A. v. The Dominican Republic, UNCITRAL, LCIA Case No.
UN 7927.

% Central America-Dominican Republic-United States Free Trade Agreement (DR-CAFTA), 2004.
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358mgy969306s 0639LE0(30930L (36930L gobLoLOBMEMO®. BFdymbomBs BboMg-
mo 36198 gbDogdo Lodsommgdtog Logdzgml dmgmgdnmae dooBbos. &EMndambo-
ol 3063068 gd0m, a563(3bo@gdmnl bagdnsbmds dggbedsedgdmms Lonbzgb@nzom
Log8056mMdsL, EMTnbo ol Mab3ydmoobs s LogMmebggml dmEab gogmmdgdaman
doGomsmo m&m3bGago LonbggbBoom bgmdqzGmmadol Babgogz0m®, sdqosb ao-
3m3nbofy, smam sMmbgdmdos Mondg ads@qdomn bgmdgiMmgdal domnmgdabs
s 300 1398 9L, 30dmygbgdols o 30mgdmmds. od(39, s3sbmebagyg, GMadymbamds
@oMym dmbamRgmol sm@gMmba@ngs, Mobgs ombadbs, MmA as633bowgdgmoa Im-
3gdmmo oym dgbodmgdmmdsl, 0b3gbGoEnob gs63sMEGgdal 6560emdn, dogoon-
®9306s GHmIgmndg bbgs bgmdgzenmgdadg*!. GFMdmbom8s as63sG@s Mo oan-
mobb3gdmes bgmdg3@mmgdobs ©s 0b35LEG030gd0b Lobmgddo, H™3 Mommgmmds
bgmdg36mmgded moz00 bes 3sbbodmgmmb Mo asbabomads bgmdgzGymmgdom
30035m0obb0bgdnm pozmm 0b39bE 03000 ©s gob gbaggds v3g3560 @s(339. 068 93-
930980 35606g8L bgm3g3mmgdgdol dobgozam.*? 88 3mbiMg@mm Loddgbdy
30 &M0dbomds o6 800Rbos J0bs6dgbmbomaw M3nco@gba bgmdgbymdal Magon-
30l g98mygbgds, 306500086 dabn 3563568 gd0m, B30codgbo bgmdgbymdals Mgyada
36039908 56 bmgsmam, 0639LE0(3093dg, Bobo Lobmgswmm goagdoom, 503w 03
0639b0(3093%g, o 3m39d3mos dofMome bymdggmmmdsdn 0d abdgmd3cg@s(so-
0m, Momd(y 030 83039 bgmdg3Mmdadas 506[)0?)Q36@Q10.43

ymz9mozg bg8mambadbymob gomzamabbobgdom, dgndmgds nogzsl, Hm3 ¢3o-
Mo qbo bgmdgbymdob g0l o6 od3b Mg@Mmod@onmo dogos,* o3 bogbgdoo
mmaogamns. Bobssmdwmgg d93mbggzedn, g339469dmms bLEma Jombo, GFadmbaemg-
b0l gowsebygzg@nmgdgdo 30093 NRO™ FMsgemagmmgabo asbmgdmus, Mag Logbg-
dom 6 4860l LB doenEMdal dgacdbgdsb. ™o v3md(3930L sGMLgdmds s6nl
gfo-gemo ab gubosdgbGmmo 3Madgmanda, Madgs dgazadmas dystowm gorgzom,
3 0g0 o6 0(33mmgds. sbgmo 30 geodgdal s@bgdmds 3o Labombmme 36nd-

3% Société Générale In respect of DR Energy Holdings Limited and Empresa Distribuidora
de Electricidad del Este, S.A. v. The Dominican Republic, UNCITRAL, LCIA Case No. UN
7927, paras. 82-87.

4 0dag, para. 95.
' odag, para. 97.

42 sdmmadyg 0., 30Modgbo bg@“&gﬁgmbnb 99030 ©d oMoboodzns bogﬁmoamﬁmbm bo-
OGSUB@)OGOM 0660@)60330, ,,bodoﬁ)m(m@mb 0@60@0‘3@0 %nﬁvaabnb omenognnb ﬂmﬁso-
mo“, 16, 2018, 90.

4 Société Générale In respect of DR Energy Holdings Limited and Empresa Distribuidora
de Electricidad del Este, S.A. v. The Dominican Republic, UNCITRAL, LCIA Case No. UN
7927, paras. 102-104.

sdmady 0., M30Mo@gbo bgm3gbymdal Mgyndo s 0nMaboodos LogHomsdm@obm be-

0639LE0E0M sMd0GMoyda, ,LadoMmggmmb agGowonmo gomdgdals sbmnsznal guMbs-
ma“, 16, 2018, 90.
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3bgmmgabos 30Mo@qbo bgmdgbymdal Ggygndabomgal, Gmdgmoi dnbomgsbo ©s
Jom@cos mogabo ymgmolbdmd(3zgmo sMbosb 3sdmdpabamy.

Lodmmmm gsddn, ghma dgbgogomss bamgmoas, o9 Medwgbow 3mM33emadba-
0 Ld3ombos M30Ms@gbo bymdgbymdal Mggndo s Mo go8mbzgzgdmobos ©s3o3-
domgd9mo dobo a0dmygbgds, xgM domBm gfmasbo (36980L sMe@bgdmdol godm.
235bmbd3g, Bommos, BmEgbsg bogodms mdams@qbo bymdgbymdal Ggg0dals
©5 dobo (30mm39mmo dg8smaqbgmo bsbamgdal (Bsgsmomaw, 8basgbgdal 3m33m-
69680b) ymggm 3mb3Mg@mm g8mbzgzado gobdsm@gds, Mo gMagds MInsmme
08 bLogdgL, o830 dobo LodmBogmm asdmygbgds ©s39330Mgdmmos Lodsmmegd-
03 bLogM (3930 JomBNOMsLMb. dgbodsdobow, ambogfmmmoas 5o gfMmnsbo (369-
b0l 394360, s6dgm 03 Bgb@gdol bybGo gm@mInmamgds s mAIamgds, Mo
d08smomo 0dbgds @3nmo@qbo bymdgymdob Mgg030b3gb. 50badbmma dbsmgg-
3L 30Ms@qgbo bgmdgbymdal Mgg0dal (36560l IMogomdbmogo 0b@gM3Mmg@s(s0-
ol dgbadmgdmmdal 3ab3gdms, abg, H™I s3o3MMYMIE o6 ©sbsMomEgdmEs
0639L@0(3090mb ©s39330Mgdmma LadsMmmgFogn bogM3g s GMdabomgdl
dgbadmgdmmds q6gdmmem LbmMgo bgdmo 6sbbgbgd &qb@gddg woyMmbmdbom
©3ga0bsm Laghomm a35d3b o ofs ¢3aMmsGgbn bymdgbymdal Mggada, ogzo
33993L Mo goMmamgdom Imgdgmgdlb, Mo ofnb godmdmamnzbago gomgdm-ggod@m-
1960, o930 dgodmgds dabo go3M(39mgdol s@gamab godMws, Mody eyHbmdaoc
©5 B GoMgmgdom. smbodbmmn Dmaswa &qb@gdolb d54dbs 358 Lodyscgh dgdm-
089bms 0bgom dbmM3s6 s dMegmabdmd(33gm bsjombmeb d0dsmmgdam, MHmam-
039 930658 gbo bgmdgbymdal Mggnda.

2. 930638 9bn bgmdgbymdab Mgy03dg 3xxYdbgdyma

omaboodios

dobgoagom ¢30Mo@qbo bgmdgbymdal Mgg0dob gommm asdmygbgdobs, MFN
3964&qd0b 860336gmmds s 35dmygbgdal gomamada 33megz Logedsmms banbgg-
LEoEom bgm3g3Emmadolb badysmmadn. sGbgdmdl Lado sMbgdocmo 3obsbo, Mobmgo-
Loz dgadmgds asdmyabgdeem 0dbgl MFN 346480 Lonbzgb@aom bgmdgsemmg-
3580.%° 3oMggmo bggboMab 8abgogom, MEN 346480b d96ga030060 (3mbamBgmyg
0639L@MA-LobgmBBoggmlb ImEal sMLdmmo ©s30L LosMdoGMagm gsbbamisdn)
0y9693L MFN 34648L, Homs 3madmzmb qamm bgmboyMgmo dm3ycmmds (3ogmBs-
9mds),* BmBgmoa(z3 Jobogqgdmmo 5g3b 3ob3nbdgmoa bobgmB8Bogmb 8ngH 8gbedy Lo-

4 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 159.

4 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 159.
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bgmdBogmb 0bggb@&mEmgdl dsb3nbdgma babgmadbogmb dows 396mB3gdemmdals o6
Mganms30gdol 39dzgmdom. s3a306Mo, MFN 346480 3mddqgwgdlb ndabomgal, Gmd
3mbomBgmgb bgmdg3@mmadol 8obgoznm dogbogdmb mamm bgmbsymgmo Jows 3o-
6mb3gdmmdal 30Ms@gbmdgda.t’

dgmeg bzgbamal dobgogom, dmbamhgmg dodsmmsgl bgmdgzmmmadol MFN
31b64@L, Moms dg8mo@ebmb doMomsw bymdg3dmmgdsdo ggmm bymbey®gmo o@-
Lgdoma doGmds, Gmdgmoacy Jobaggdmma ozl dob3nbdgma Lobgmdbogmlb dogH
3gbedg Lobgmdbogml 0b3gbEMEMgdL (39m3gmo bgmdg3Gmgdol Ladmsmg-
3000.* MFN 3416480 53 358mbgg3980 8md850093L bbgs bgmdg3mmmadoosb mgmm
bgmbaymgmo sMbgdoomn Im3ydmdal LEGebEsMEGgdol 0d3mMEGabmzal oMesednm
doMoms bymdgimmmagdsdn, nbggb@mEmalb LobaMagdmme. MFN 34648 9b0L ao-
3mygbgds 88 30Mzggmo meo 3 boom, MmamE (3 Rsbl, 8g@)-bs3mgdowm Gomgdamoas bo-
0b39b@0E0m 3630@Magal bLobdmgsmgdada.*?

o339, 393609M700bs o LosMmdoGMaygm GMadybamgdal 3Mogsomagmmgabo
3mbog0gdo g356bsgmmmgdoom 83390Mew AbL 3gLedg dgbedmgdmmmdal 356086 do.
qb 3mozegl agslb 03sdy, dgbodmgdgmos o1 s g3aMs@gbo bgmdgbymdal Gg-
030l dgbobgd 39bd@ob a03mygbgds Ladadabm bgmdgzGmmgdsdo, dgmomgdoom
axacOm bygmbay®gmo ©s3980b gowsbyzg@ob gdagmgdgdol dgbo@obow. sbgom d58-
063939830, 0639LGMM-bobgmBBogm LosMdoGFogm GMadymbomals aMaboodos
390dmgds oxdboal o6s ©o30lb 3osby3zg@ ol ©gdmmgdgddg,® Mm3mgdbs(s
3mo(393L doGomsmn bgmdg3@mmagds o dgbodsedabswm, 0bzgb@mmas 98 @gdymg-
398b gyMbmds, s®edgm, ©ag0b gosbyzg@olb ©gdnmgdgddg, GmBmgdbsy dm-
a(z3ogb Lbgs, 3gbodg LobymIbogmMbmsb Egdnma Jgomsbbdgds. Loddgdg Garanti
Koza v. Turkmenistan-ob Bobssm8aa,’!" @Madnbsomds 8onmm goobyszg@omads
om@obongdoolb dgbsbgd 03 @segado, MmIgmory asbobomagds asgmmnsbgdama bo-
3ggm-0MJ396qmal BIT-0b Loggndggmdg, Gmdgmoas, Bmameg Bgbos, asgfomo-
abgdmmo badgymb BIT-9830, (30mbabse dmaagh bgmdggemmagdal Los@dod o=

47 United Nations, Most-Favoured Nation Treatment, United Nations Conference on Trade and
Development UNCTAD Series on Issues in International Investment Agreements I, New
York and Geneva, 2010, 41.

% 0dag, 42.

4 Wolfgang A., Americanization of the BIT Universe: The Influence of Friendship, Commerce
and Navigation (FCN) Treaties on Modern Investment Treaty Law, Goettingen Journal of
International Law 5, No. 2, 2013, 479.

5 United Nations, Most-Favoured Nation Treatment, United Nations Conference on Trade and
Development UNCTAD Series on Issues in International Investment Agreements |l, New
York and Geneva, 2010, 45.

51 Garanti Koza LLP v. Turkmenistan (ICSID Case No. ARB/11/20).
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mm3bEngn Lonbzgb@oom bgmdgzMmmgdgdal gomamgddo Badmdmom ©s-
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MFN-ob og@oboodgonm dgegagdl, obobo s@emsebsdatn @edaxgg®gdmmdabs o
0d@mommdabos.® ymzgmogg bg8mombodbyma, dgbadmms gsbboemmm 0dbgl Hm-
amez 930608 gbo bgmdgbymdol Mg90ddy oxgdbgdamoa onMobongos s LBm-
90, 50bndbmm anmabrngnedy eybmdom domgdymo gswsbyzg@omgdgdals
3M935mRgMH™M36585L 9yFbmds smbndbymo 33mmg3s. gMmo dgbgozomss oG oz
©obowagbos, oy Medgbow 3MB3mmgdbm@o s s8mubamsaga bsgombos ommabdma-
3630590 93065 gLo bymdgbymdal Mggndo, Bm3mal 4oz (39mgdal Bomamados
dga30dmos ¢3009356m@ g53DoMEM ob 3oMndom, bob@ Rathmgddo dmgadzomon.

3. 930658 9ba bygmdgbymdal Mqg03ab 3mgdab Labggda

30058 gbo bgmdgbymdal ggodo Lbgswabbgs gmMdom dgodmgds asbabe-
Bemzmb Loabzagb@nom bymdg3EMmgdgdda. o6 oMbLgdmAL gHmnsbn dgoobbdgds
085bm5b 3333065800 0 DYLEGOE Mol BaMB8maggbl ¢3nfMs@qbo bymdgbymdals
99030 @ Mo 8mddgogdal gomamgdo gsshbas dols,%® dgbodadabow, 5bndbymao
Mbs gobobodmgMmmb mogem Lobgm8Bogmb omddom bgmdgzGymmdsdn s &Mo-
3996smadol go63omqdgdom. LEMM g s30@m3d Rodmysmads aobbabmgMyma 36o-
&9c0n3dgdo, HmIgmms dobgmznmas 30codgbo bgmdgbymdob Mggnda dgbademms
303myqbgdm 0dbgl, Bmams gomome, oby dDmaswo smddnlb Loboo 86 g3ob&m
3568508 gd00. 130Ms@gbo bgmdgbymdal Mgg080b bado dofMomaa Bsbaboomgdg-
0 03babMgdL yMamadsl. 3oGggmao, M3nGs@qbo bymdgbymdal dobogqdol 3o-

52 Turkmenistan — United Kingdom BIT (1995), Art. 3.3.
% aggg, Art. 8.2.

5 Quasar de Valores SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. and
ALOS 34 S.L. v. The Russian Federation (SCC Case No. 24/2007), para. 94.

5 International Law Commission, Draft Articles on most-favoured-nation clauses with com-
mentaries, 2005, 28.
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mEgdamgds 33o3Me@ Lobgmdg3Mnmgdm 3omEgdnmgdsl bodmomaqgbl o o6
353m3@0bsMgmdlL bagMmsdm@abm bsdsGommab Rzgmmgdocma 6m(4)882>0gt\>06.56 53 do-

Bgbom, LobgmIbogm gomEgdymoas NdOHNbzgmymb M3oMs@qbo bgmdgbymds dbm-
mmeE 03 dgdmbggzedn, o) 3oL gommgdnmgds smgdama v43b bgmdgzMymgdoom
©5 3bmmme 98 smgdmo 3omEgdnmadol RaRmgddn.?” Bgmeg, M3oMmsod Lo byem-
d96ymdals Hq503ab 3568Lsd3Mgma 319bdG0 JgeMmgdomo 3ommadnmgdss.®® bbges
m3bMogo Loabggb@oom bymdg3Enmgdgdaol gomogdymgdgdobash asbbbgsgg-
b0, dgndmgdgmoas 35b306dgma LobgmdBogmb dnge dabaggdmmo ,oM653magd
bgmbagMgmo® 8m3gmmdal dnbssmbol BabsbBstn s sdbmmu@mEa as68s6m@gds.
39La37, yzgmoxgcn dgEscMgdomns s dgbodsdosw, dbmmmem dbggemmds dgadmg-
b5 03 8baogbgdobs s gobbbgazgdadyg, Mo dgbodmms MEmogMmommdal ghmbs ©s
03539 bLBgAMEsb Bad8magMal.”® 396gx030oma bLabgmdbogm Boboob gof3zgmm
MM00gMomdadn dymy 306gdmab o6 Logbgdmsb YMmagMomdsdn adgbl 34bd@0
1000 gomgomabbabgdnm mgmgdgdl, dbmmmeo 08 dgdmbgzgzseda, omzo abobo: (o)
3093930696006 3o@ms 56 bogmgdol 0dogg 3oGgam@asl, MmIgmbs g3m0gbnsb
39bo3g Labgm3bogmbosb 3MbiMg@nm YHMngMmmdsdn 8ymegn 3nfgda o6 baabg-
b0, Bm3mgdas Lofggdmmdgb dodmado babgmdbogmb ng& dommgal doboggdmma
950800 ©s (8) 9930 03039 YPD0gMHOmMds 39695303006 LobgmIbogmbmsb, Mmgm-
o (9) §393964830 Bocmnmgdam 306gdbs s bagbgdl 8gbedg Lobgm3bogmbmsb.®

LoabggbGoom Loss@daGMagm BMggddn go3M(39mgdnmos gfmo dombgro 3m-
3amotmo ©d dMdbgma ImbadEmgds, ™I ¢3aModqbo bymdgbymdol Mggnddy
©o31dbgdamo  aMaboogdzonl  gosbyzg@omgdgdol Jgmgan ©3m3nEgdamns
M30M58gbo bgmdgbymdal Mggndal @omddal Lobgbdg doMomew bgmdgzMmadada
©5 dgbedadobow, 88 omd30w@sb bsmdmdmdar Lawsgm bodnmbcbg.m o3 dggbgde,
130658 gbn bymdgbymdol Mgg0dal bobggdl, joMgswm sl (36mdaea, Gmd MFN
3964&qd0L bbb GmEInmomgds bdnfow aobbbgegmgds mmAbHag LonbggLb@o-

% Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 874.

57 Nikiéma H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 5.

% Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 876.

5% Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 6.

80 International Law Commission, Draft Articles on most-favoured-nation clauses with
commentaries, 2005, 30.

61 Qrganisation for Economic Co-operation and Development, Most-Favoured-Nation Treat-
ment in International Investment Law, OECD Working Papers on International Investment,
OECD Publishing, 2004, 10.
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(300 bgedg 36 g39830.62 8980(3, Fobo FmEINmoMmgds g3oM0Mmgdl mbosis gHoo
©5 03539 bobgm8Bogmb dogM ogdaem BlT—U&%.63

3.1. 9308 gbo bgmdgbymdalb Mgy0dob goom asb63M(3mdopmds

130658 gbo bgm3gbymdob Mggndal gommm asbg®zmdsmds dgbadmms ygg-
oDy bymboy@gmo ogm 0b39bEmMabomgol sg0b Batdmdmdol dgdmbggssda, oyyzo
obomagbn gobwgds 3nfs@gbn bgmdgbymdol Mgg0d0b dmddgrmgdal gomamg-
30,5 0339, 53o30MM s, bLogomaomm gabrgl babymBBogmbmgal, gobsnwsb o6
60l omaqgbomo M30Me@qbo bgmdgbymdol Mgg0dob 3mJdgmgdol RsmRmgdo, Mo
Lodnomgdal odmgss 3obo LobGgdnEn, BoMmm gobdaM@gdabs. gb 3mbd@gdo dgo-
3930 RggmmE BoMm abBgMm3Mgo30l, Mmdgmary Bogmomygdl, dogsmoma,
@e8 BIT-ob MFN gomegdgemgds 3630eegds bymdgghamgdsde @eragborm »gggems
bagnombdg . BFMswanonmo BIT-930b 48Mogmagbmds o6 53mb 3698986 MFN-ob ao-
3mygbgdals gomamgdL.® asg@mnsbgdmmoa bLodggnmb dmgagmma BIT-0b 30ms@qbo
bgemdgbymdals B g¢0dal gm@EIPmacgds, Jsmamos, o6 dga(3o3L BMsBL ,yggmes bo-
3000b0"Y, 33658, sbg39, J0g3Mm3698s 93 3o@gamE0sl. gogMHm0sbgdmm Ladggmbs
©5 dmbBns-3gM3mamgabsal dm@al gogm®mdgdammo m@m3boga Lonbggb@nom bgmdg-
3Omgdolb mebobdo, sz gMmds bgmdgd gcgmads dbomgd maz0lb GgMmoGmEnsdy
o6 b o398 gdommb Jgmmg bgmdgd 3g@gmn batol dmdsmsdggdo ob 3md3s-
bngdo doma doMmngal, dmgmal, asdmygbgdol, LoMaqgdmmmdol b doma nbzgb@n(z0g-
b0l a06356330L 3mmboo 085y bsgmgdam bgmbaymagm dm3ymmdgdl, 306y ob 86o-
F90L Lognmet Imgomadggdl ob 3m83sb0gdl 6 6980Ldngfn dgbadyg Labgmdbogml

62 Schill Stephan W., Most-Favored-Nation Clauses as a Basis of Jurisdiction in Investment
Treaty Arbitration: Arbitral Jurisprudence at a Crossroads, Journal of World Investment
& Trade, Vol.10, No. 2, 2009, 210; aob. 5080mgds: On the advantages of international
investment arbitration over dispute settlement in domestic courts see Schill, Enabling Pri-
vate Ordering: Function, Scope and Effect of Unibrella Clauses in International Investment
Treaties, 18 Minn. J. Int'I L. 1, 20 et seq. (2009).

63 Titi C., Most-Favoured-Nation Treatment: Survival Clauses and Reform of International
Investment Law, Journal of International Arbitration 33, No. 5, 2016, 435; ob. (3080Mgds:
European Commission, supra n. 61.

% Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The European
Journal of International Law Vol. 18, No. 4, 2007, 763.

8 Agreement between Belgium and Luxembourg and the Union of Soviet Socialist Republics
concerning concerning the reciprocal promotion and protection of investments, Art. 2.

66 Nikiéma H. S., The Most-Favoured Nation Clause in Investment Treaties, International Insti-
tute for Sustainable Development, 2017, 7.

67 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 164.
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dmgomadggdbs o 3m8356093L.%8 sbommaan®n emddgdas as39mgdamo gogMon-
0698mm baBgymbs s 9a303@gb FmE0b,% sbosbs s sMgg6@0bal Jm@ab™. ,m3n-
0@ gL bgmdgbymdal Mgyndol 53g3560 GaMmm asbzM(zmdamds babmmmal Bobs-
3mMd9qdL doMoma bymdg3dmmgdsdn, Mm3gmoag asbboemaem ndbs Loddgda, The
Ambatielos Claim (Greece, United Kingdom of Great Britain and Northern Ireland),
Gm8gmdo(s g30Gs@gbo bymdgbymdal Ggyndal gob3LsdmgMgmo 39bd@ o0 3ombabow
9693m@s ,354MMIsbs s 653085300086 s 35330Mgdmm yz9ms boomblb®, " bsmg-
760 356badM3Magbgb, MM ,gogMmds s Bambbmds, MmMIgmbay MmIgmndg dbatig
30bsbmM(309mgdms, dmnmbmgs Jgmeg 3bomnbasb M3amsd gl bggagggmbob"n.

0930 dbmmme 306odgbo bgmdgbymdol Ggg0dab as63LabdmgMgma §g4bo
046765 30M3gmon nbrnges@mn, Mbos 3gmmomm, Mmd s0bodbmmo ©smddgdo
300mgdab yzgmedy 3P Egm 06 gM3Mg@ 305 bagMmsedmEabm s®da@Mmaggdals do-
96.7% %90 RgOMB00, BbmmmeE Mo 0b39LEMM-babgmBBagm GMH0dmboma oym Jm-
bmegdnmo o3 §ndob gotom nB@gﬁBﬁg@ogonbomob.m 960 d93mbgg35d0, MFN-b4
©0o539dbgdmon a@oboog 300 @s@agbom agdbs, odze, GMndabomal gowsbygzgdo-
mgds 0Mobood300b Mmomdobdy obsdnmgdmma o6 aym,”® 30650006 BMH0dMBomBs
300Rbos, M™M3 o6 aym Logomm ondg sMamdgb@o(znobs s gobdsmEgdgdol dabm-
0905, Moaseb dm3sbybg o3 Laddgdo of s3MMEGLEG LS N3oModgbo bymdgbym-
b0l Mg5703ab 396480l go8mygbgdsl. dgmeg d98mbggzedn, MFN-bg megmdbgdmma
0Fnboogos GMndnbomds yofym, do3Mod ombndbyym gomsebyszgomgdsl gmo
330G M0 o6 ogmabbds’.

% Bosnia and Herzegovina — United Kingdom BIT (2002), Art. 3.2.

8 United Kingdom—Egypt BIT (1975), Art. 3.2.

70 Argentina—Denmark BIT (1992), Art. 3.3.

7t Batifort S., Benton H., The New Debate on the Interpretation of MFN Clauses in Invest-
ment Treaties: Putting the Brakes on Multilateralization, American Journal of International
Law, Vol. 111, No. 4, 2017, 883; ab. (30806gds: See Ambatielos, supra note 59, at 107,
Rights of U.S. Nationals, supra note 59, at 190, 204; id. at 226 (Hackworth, Badawi, Levi
Carneiro & Sir Benegal Rau, dissenting); Anglo Iranian, supra note 59, at 122 (McNair,
sep. op.); id at 141 (Hackworth, dissenting); id. at 144 (Read, dissenting); id. at 157, 170
(Levi Carneiro, dissenting).

2 adgg, 885; ob. (3080mgds: Ambatielos, supra note 59, at 109-10. One member of the Am-
batielos Commission dissented on this point, as he considered that one of the treaties in-
voked by Greece contained more favorable provisions. Id. at 129 (Spiropoulos, dissenting).

7 Thulasidhass, Most-Favoured-Nation Treatment in International Investment Law: Ascertain-
ing the Limits through Interpretative Principles, Amsterdam Law Forum, 2015, 19.

7 Schill Stephan W., Most-Favored-Nation Clauses as a Basis of Jurisdiction in Investment
Treaty Arbitration: Arbitral Jurisprudence at a Crossroads, Journal of World Investment &
Trade, Vol.10, No. 2, 2009, 223.

s Camuzzi International S.A. v. Argentine Republic (I) (ICSID Case No. ARB/03/2).

76 Vladimir Berschader and Michael Berschader v. Russian Federation (SCC Case No.
080/2004).
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LoabGgFgbms, Hm3 dog3gbabal gowsbygzg@nmgds, HmBgmdsy d0Mggmds ©o-
mdgs 30MeGgbo bymdgbymdalb Mg708dg ogdbgdymoa anfabrngos s Mmdg-
a3, m30b0 g3osbY3980mgdal ©oLadmmgdabal badL Mbgsdws gMmabab ,yz9mes
Lo goobal® gomom babosmb gbdsbgmbes s 56g96@0bsl ImEob Lewgdmm mmabcmag
LonbggbGazm bagaadﬁ‘aggboan,” o6 dmo(zo3ms $9335M08o© GoMmmm ©omddsl
130658 gbo bgmdgbymdal Mgg0dabs, M8y MFN 346480 ©s393d0M9dmmo oym
05658560 s bLadsMmmnsba 8m3yMmmdal bBsbooMm@msb.”™

bgmdg3mmadgdoom gobbadmgGumos, Mmd M3ome@qbo bgmdgbymdals Mgeo-
3ol Jgbobgd omdds dogdatogds BIT-ob yzgmes 0gdmmgdsl, ao63s689dqd00056
©56ygdmmo, ©03930L g5056y39@&0L 399o60bd0c @eTMozMgdmmoa. sdMngs, M-
dbMago LonbzabGm bymdg3GMmadal gb Godn doMwedn® admaszs 65dobdngHn,
agxcm bgmboyfgmo ©gdgmadol 033m@E 0L Nggmgdsls bbgs m&m3bMaga Lanbzgb@o-
30m bgm3dg369mgdowsb, Mm3mgday dggbedsdgds M3nme@qgbo bgmdgbymdal Gg-
g080b 8md8g09dab sgamal aobbobrmgmab?.

3.2. 9306Mo@gbo bgmdgbymdalb Mgg0dalb dmgsmo gobgMzmdoomds

89m6y > y3amody 3d3MEgmadaee Godo 8moizagh 08 bymdgHgegdgdl,
Mm8mgdoz 9039390 M30Gs@gbo bymdgbymdob Mgg08bg Bmaswn baboscmob memd-
390L. gb bgm3gzmnmgdgda o6 83mb3Mg@gdgb doma godmygbgdal dmbE gomamg-
308 q3@m 3g9@8)0(3, 0b0bo 0Yg69896 Bmasw FMsdbgmmmaonsl, BmBgma(s 3doms-
3L mfogg bgmdgdzzcgm Labgmdbogmb, 8gmeg Labgmdbogmb dmdsmasdggdol o6
dgmeg bgmdgd3zcgma 3boolb 3m33s60580L nb3qLGN(30930L FadoGron ,653mado
bgmbagMgmo 8m3gmmdab” asdmygbgdsbs s s3g39M0 dm3ymmdal dgomsegabgdsl,
300069 gb gobbadmgHymmos Lagamatn sb/s Igbedg Lobgmdbogml dmdsmadqgg-
bdobogob o 3m83060360bm30b.81 sbg3g 3gab 93 3o@gamEosdn 39648gda, HmImy-
do(z3 0B 896, MmB 0b39LEMMgd0 0baMggdmgdgb 3o qbo bgmdgbymdal Mg-

7 Emilio Agustin Maffezini v. The Kingdom of Spain (ICSID Case No. ARB/97/7), para. 60.

" 0dgg, para. 38.

® Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International Insti-

tute for Sustainable Development, 2017, 7.

amdbgmgmasbo 6., gEboa@a 0bzgbBooob szz0b LEbLMEBgdo ©s gdL3MmBsso-

93ab  306mBbMBogFgds JoMormmo 306mbB3gdmmdabs s LagMmadm@abm 3God@ngzolb

Babgogom, mdamoabo, 2019, 26; ob. (30806gds: SCHREUER CHRISTOPH, Investments,

International Protection, Oxford: Max Planck Encyclopedia of Public International Law,

2011, para. 71.

81 Agreement between the Federal Republic of Germany and the Argentine Republic on
the promotion and reciprocal protection of investments 171 UNTS 1910, BGBI Il 1993,
1245, Art. 3.

80
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g0dom ,dsm0 abggb@nzngdal doMmzgabmsb, dgbsmhybgdobmsb, gs8mygbgdsbmab,
Lo JBMMBILNSE 56 goboMa3zoLMSb s 33T gdac 2.

sbgmo gdMmgdgdn Dmaswns 0dnm, MM sGLO© o6 Gl 3sbbodmzEmma Lo-
&Yz »dm3ymmdal” Dyb@n 860d36gmmds o (5 83mMb 3@ 9dL, dmazoglb oy oM
@306@gbn bgmdgbymdal Mggndol dgbobgd omddom ©s3z0bMmgdmma gommgdea-
mgdob gomamgdo bgmdgy@mmgdom gomgamabbobgdmm yzgmes oy dbmemmeo bm-
30960 bazombl. gumm Dabdow O™ go603s@@mb, 0bobo 56 ndmmgz056 omomgdsl

030l dgbobgd, 30 39mmgds o oo MFN 396480 @e3530b aosbyzg@nb ©gdnmg-
3907 o Lbgsabbgs @Madmbamgdds, LEmM g 930ms@qbo bgmdgbymdals Mgyodol
Bmgoo omddolb §n30@sb 3sdmdmnbaty, 3oomagl asbbbgeggdyma gowsbyzg@omyg-
3980 080l mamdadyg, dgadmygds o) 86 ©o30b goabyzg@e Rsnmgzammb ,dsGmgal,
dgbsmRmbgdaly, 6080)536360[)"83 3935003969 bmE@Bom@ Bobomoaco.

Bmaxg® MEN 30380606984 mmas gfmgbmmo dm3yemmdal 3ommgdmmadsbomeb
mM3IbE0g bonbggb@ozom bymdg3EMmgdgddn, Mmamey gb sbobmmos bogMemo-
bogdbs o d9Mm30bs Gobmb dmmal 2001 Bgmb ©owgdnm dgmsebbdgdsda, 396dme,
dg00bbdgdedn Imbobaemg ymggmo dbomg, Batawagbl o3 abggb@nzngdabomgal 0da-
356 bgmboymgm 306mdgdl, Mmdmagdo(g o6obs3mgdas Lo Fnmao dmdomagdggdol ob
Mm8gemndg Igbedg babgmdbogmb Imdemsdggdal Bng@m gobbmE(s30gmgdme banbgg-
LEoEom 30mmdgddyg, yzgms dg8mbgggzadon, Moz yzgmadg dg@ow dabomgdas gHmg-
Byemo 0b6@9MgLgdaborgal®.

MbgdmdL dgdmbszgzgdn, BmEgbs boghomm o6 ol bablbgbgdo @3ams@qbo
bgmdgbymdals Mgg0do, sGedge bobLgbgdas LadsGmmnabo s MbsdsFN FM3yFmds
©5 LbmEMge 8ol dogdommgds, Bobmab sfnl gogMmosbgdamo, g3aMsdgbo bymdg-
Bymdob Bgynda §gdLb@olb gm@mInmomgdowsb 3sdmdmnbatyg, MHmam&z gb dmbro
3Mem3305bs s 3390(30M00L FmE0L gagm@mBgdmm banbzgb@onm bgmdg mmads-
do, 390dmE, mnmmgnmds 3bstgd Mbos NBHYbggmymb dgmeg 3ol nbzqgb@m-
960b 0b639LE0(30980b Bndotron badsMomnsbo s Mobsdofn @odm3nEgdymgds co-
30L BgFnGm@0adg. gb Im3yMmmds o6 Mbos ngmb 085dg bszmgdsw bgmbaycgma,
30065 moomgamoa Ibstgl dobodgdmmo o93b megob GgMoGmasdy bsgmmato
abggbEMAgdabogal, o6 Lbgs Labgmadbogmb 0633b@m6360bm30b.85 sbammaoyMo

8 Agreement between the Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Republic of Argentina for the Promotion and Protection of
Investments UKTS 41 (1993), Cm 2278, Cmd 1449, 1765 UNTS 33, UN Reg 30682, Art. 3.

8 United Nations, Most-Favoured Nation Treatment, United Nations Conference on Trade and
Development UNCTAD Series on Issues in International Investment Agreements |l, New
York and Geneva, 2010, 68.

8 Burkina Faso — Netherlands BIT (2000), Art. 3.2.
8  Colombia—Switzerland BIT (2006), Art. 4.2.
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o gds g3b3mgds, 536 gm3g, Bnbgmbs ©s gbdsbgmb dmEal 1990 Bymb owgdem
mm3bGog LonbzgbEnzom bgmdg3@mmgdsda.®

3.3. 30Mo@gbo bgmdgbymdalb Mgygadolb gobmm gsb3M(3mdoomds

Loabggb@oom bymdg3Enmgdgdda M3oms@gbo bgmdgbymdal Mggndal 3s-
350 330053000 dm(393mmo. 30bo 30B66Mm aob3M(3Mdomds gMmabbdmdslb 0d o-
0 ddsb, B g30ms8gbo bgmIgbymdal Mggado dmzgdnmos (39m3gnm 30bJEowm
©5 b o6 gfmzgal gMmzbmmo Mgg0dol 3nb3030lL 3563LodM3MgMm ©smJdsl, ngo
(3939 ad6obomgds ©s 3033060 o6 ofal m@mIbEga banbzgbBoom bymdg&a-
mgdob Lbgs ©g8mm3980196.8” 580l bomgmoa dogomomos Robgmol babsmbm glb-
3mdmngobs o 396060l Mgbdndmoagl ImEal gogm@dgdmmo dgmebbdgds banbzg-
bBoEom bagddosbmdals bgmdgbymdal dgbobgd, GMImol mebsbowss, oM (39Momn
bgmdgd 33egmn dbatyg oM Mbrs ©8993980gdsMmMb gmeg bgmadgdzmgmo bamab
0639L@™MMgdal JogH sbgom 0639bE0(30900bs s Loddnsbmdals gobbmM(s0gmmgdsbmab
©5303306gdmm B 3emgdoe bgmboyGgem 3m3ymmdal, 3006y gb dnboggdamo s43L
0639L@0(3090Ls s 35LMb s 3o3d0Mgd N boddosbmdal HmMIgmndg 8qbadyg Lobgem-
3bogymb 0b3gLEMMgdal ogmee.

030bmaboagg, gb 9Mob dmmm 3o gammos Y3aMsGgbo bgmdgbymdals Mgyedol
©mddobs, badmmmmm 3oGgam®ns dmazegh 03 Lonbggb@nom bgmdgzGmmgdgdl,
HmImgdas (300mmdgb d3ox0m@ d9dmEmb N3ocsdgbo bgmdgbymdol Mgyedol
39303930l FoMamgdo, Moms god3mamazbmb ogob gomsbyzg@nl g3o63Lsdmaeg-
™m0 6m®3930.8 5mbndbyyemo 8mnzao3L 9.6. “vanishing footnote™®, Gmdgmoas dgoals
(396@FomMa 83960 39-m380b0 30l MHgb3ndmonge-dggfmgdnma IGo@gdal mogo-
bygamo gogHmdob dgmabbdgdsda (CAFTA) s 0b@gm3mg@omm mggmoms(30530,
m3gmo(s 3o(339mgb 3565358 s 5Ma96@ 0653 1996 Bemob BIT-086 00353806 98000%.

8 Spain—Russia BIT (1990), Art. 5.1.2.

87 Nikiéma H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 7.

8 Benin — China BIT (2004), Art. 3.2.

8 Brown G. A., Stern M. R., Global Market Integration and National Sovereignty, The World
Economy, Volume 29, Issue 3, 2006, 272.

% Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 167.

91 Ziegler R A., The Nascent International Law on Most-Favoured-Nation (MFN) Clauses in
Bilateral Investment Treaties (BITs), European Yearbook of InternationalEconomic Law, Ed-
ited by C. Herrmann and J.P. Terhechte, Springer-Verlag Berlin Heidelberg, 2010, 93.

% Brown G. A., Stern M. R., Global Market Integration and National Sovereignty, The World
Economy, Vol. 29, Iss. 3, 2006, 274.
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83 §n3dalb MFN 396480 g6 o6 ymgoms LosGdaGMmagm LobodsGmemmda 3o-
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o399 0469 0b39LG 030900 @S GOMSbLYEYM 0dbgL MMngg dboMal, Mmame(s
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% Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 168.
94

bggogmady 8., sbmz0Mgdalb gbobgd Jgomebbdgdal gogmgbs LadoMmggmmbmseb msgeg-
domgdmm LonbzgbEnombadsmmmgdtog NMM0gMmmMdgddy, gnmb. ,dsMmmdbaxmmgds
o 3obmba“, Ne4(60), 2018, 69, ob. (3080gds: Griebel, J., Internationales Investitionsrecht,
Lehrbuch fur Studium und Praxis, Miinchen, 2008, 68.
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3(3 3093 NBO™ adbamafns, Mmam(z Rsbl, bymo &M0dnbomowsb, MHma-
mqdds(3 30dammnglb 30MmoBgbo bgmdgbymdal Hggndal LodoMomnsbo s msbo-
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% 0dgg, 72.

% QOrganisation for Economic Co-operation and Development, Most-Favoured-Nation Treat-
ment in International Investment Law, OECD Working Papers on International Investment,
OECD Publishing, 2004, 16.

9 Wolfgang A., Americanization of the BIT Universe: The Influence of Friendship, Commerce
and Navigation (FCN) Treaties on Modern Investment Treaty Law, Goettingen Journal
of International Law 5, No. 2, 2013, 466; ob. (30806gds: Guzman A. T., Why LDCs Sign
Treaties That Hurt Them: Explaining the Popularity of Bilateral Investment Treaties, 38
Virginia Journal ofInternational Law (1998), No. 4, 639, 658-665; Salacuse & Sullivan, 77.

% Agreement between USSR and Spain for the Protection and Promotion of the Investments,
Art. 5.

% Quasar de Valores SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. and
ALOS 34 S.L. v. The Russian Federation (SCC Case No. 24/2007), paras. 103-119.
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190 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for
a Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 166;
ob. (308069ds: See above n 18 and n 19 and compare the general MFN clause of the UK-
Argentina BIT (reproduced in National Grid, above No. 32, para. 81) with the FET-tied MFN
clause of the Spain-Argentina BIT reproduced in Maffezini, above No. 13, para. 38.

101 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a

Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 167.
102

bogdoBmggmmb Ggb3ndmoagal magmmdabs @s nbBsgmoab babymdBogmb dmogHmdal dm-
&ab 0639L@0(30980L MEBbEg0 I(330L5 s Babamabgdal dgbobgd Jgmsbbdgds, 8xmbeman 4.
103 Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 2.
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%4 International Law Commission, Draft Articles on most-favoured-nation clauses with com-
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07 Brown G. A., Stern M. R., Global Market Integration and National Sovereignty, The World
Economy, Vol. 29, Iss. 3, 2006, 260.

%8 Brauch D. M., Exhaustion of Local Remedies in International Investment Law, International
Institute for Sustainable Development, 2017, 20, ob. 50806gds: Teinver, supra note 81,
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Russia, gosgofmomgs ma30b0 omoboogios gdbdmm3mosz00b @gdamgdsdg o
306036y, H™I ,doEmamas, 3g-3 Fqbdn gobbsdmgHnma 3aMs@gba bymdgbym-
b0b Mgg0dolb g08mygbgds sgemomgdl 3g-8 Inbmob 8mddgmgdalb bagmmb (wsgg-
b0l a00by398°) o, dgbodsdabaw, gBabssmdmgagds dob dgdbemnwzgdl, ol s,
b o60b MFN 34648 gd0b g53mygbgdol bm&dsmauma s dmbommobgmon dgwg-
3015, 5439, mbs 5m0nb0dbmlb, Mm3 Plama v Bulgaria bsd89bg domgdmm aswe-
By39@0mqdobmeb ©s393d0Mgb00m, Dmang@mds 3m3gb@ oG Mm@y, nbggg Mmam(s
BmgogmHnds bLosMdoGMmagm GMadqbomds 339(3M9© go33M0G03s 3eadal GFnda-
bomo dobo gomobyszgdomgdal godm, Hm3 bobgmdbogmb dgmebbdgds abzqb@m-
196056 DmangFmo o30b bosMdo@Magm asbbamgal dgbabgd Mbos agmb ,d30g0m
o bomgman

30093 g9fmo 860336g9mmmzabo god@mEa sMda@Mogol 8085Mmz06mdsLmsb,

“116

360l dabo gmgdsdmbomgdal gomamgdol @owagbs, 39Mdme, sMdadmagn dbm-
mmeE Jo@gMosma® bobamdyg abgmddmgsebgmagdl, o dobo ogMoboongias asg-

"2 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24).
3 Telenor Mobile Communications AS v. Republic of Hungary (ICSID Case No. ARB/04/15).

4 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), paras.
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3303643980l 39456053939

2.1. 930658 9b0 bgmdgbymdalb Mgyodab godmygbgdol Losogm

36 9bndgx 300

sbmomgdol dgbabgd Fgoobbdgdol 79-5 Fabmoo gomzamabbabydeymos
2aMgm3zg 30dmbs 3mobo, HmBmol mobsbBows(z, M3oMms@gbo bgmdgbymdal Mgynda
o 2030 (39gds EbmrEo abzgb@nngdol s339bMsb s Jogdamgdam abgo
0mbnbdogdgddg, Gm3magdaz oMganmomgdgb 0bzgb@mmbs o bLabgmdbogmb
dmEab ©o30b dmagemgdal 3Mm(3gEMMgdL, s8sbmsbagg gobbadmgMmymbn sfo-
ob Lbgs LonbzgbBoom bgmdgiMmmgdoom. s3Gngem, dgazodmos ogoanbmo,
™3 doMmomos, sbmzoMgdol dgbsbgd dgmebbdgds sgomgdl dbsmggdl, 80s6ngdmb
@306 gbo bgmdgbymdal Ggg0do dbsmgms oo 306gdl, oyd(3e, o3 Mg-
g080b 3md3g0gds Jbmmmm Jo@gMnsmy@mbadsmmmgdfingo mmbabdagdgdoom dg-
3mobadmgMgds, bemmm bLadmmzgbmbedsmmgdfing bszombgdomsb dndsmogdoom,
NG 36(33@@360.120 9L, smdom, yzgmodg Logedsmm Lazombos GEndybsmabomgals

"7 0gdgg, 892; ab. (3080tgds: See, in addition to Maffezini and Salini, Siemens A.G. v. The
Argentine Republic, ICSID Case No. ARB/02/8, Decision on Jurisdiction (Aug. 3, 2004); P/
ama, supra note 46; Gas Natural SDG, S.A. v. The Argentine Republic, ICSID Case No.
ARB/03/10, Decision of the Tribunal on Preliminary Questions on Jurisdiction (June 17,
2005); Berschader, supra note 4; Suez, supra note 85; Telefénica S.A. v. The Argentine
Republic, ICSID Case No. ARB/03/20, Decision ondurisdiction (May 25, 2006); National Grid
Plcv. The Argentine Republic, UNCITRAL, Decision of the Tribunal on Objections to Jurisdic-
tion (June 20,2006); Telenor, supra note 86; RosInvest, supra note 85; Wintershall Aktienge-
sellschaftv. Argentine Republic, ICSID Case No. ARB/04/14, Award (Dec. 8,2008); Renta 4,
supra note 85, Award (Mar. 20, 2009); Sefior Tza Yap Shum v. The Republic of Peru, ICSID
Case No. ARB/07/6, Decision on Jurisdiction and Competence (June 19, 2009).

8 RoslnvestCo UK Ltd. v. The Russian Federation (SCC Case No. 079/2005), para. 132.

8 Quasar de Valores SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. and
ALOS 34 S.L. v. The Russian Federation (SCC Case No. 24/2007), paras. 99-100.

120 bggogmoadg 3., sbm306930b gbabgd Fgmsbbdgdal gogmgbs LogsBmgzgmmbosb ©szsg-
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3505b56Y39@00."" Bmame(3 90bgdomn s330b Bybgdolb dgdmbgzgzeda, bsgombe-
309, 303935 04) 56 306G gLo bymdgbymdal Mgyndo o3980L Imazagdals
39g960b353bg, dgdmos o 965 boaMdo@Magm GFMadabomlb aowsbygzg@nmgdals
d0mgdob 3Mm39bdo ogyMEbmL M3nMmodgbn bymdgbymdal Mgy70dl, Moms godme-
3bomL, Mm8 8oL 3dmbos aMaboodz0s, Bmogbs bgmdgzmnmgdal 3Gm(3904-
Ao Bgbgdo o6 odmygl dob bagdol gobbomgol dgbadmydmmdsl ©s, dgbsdsda-
Lo, mogo MFN 346480l 0b@gm3mg@o305L? daMmommasrz, ®mI sMs 3oMa@gbo
bgmdgbymdal Mgg0dal dgbobgd @emdds ©s Babo ab@gMm3Mmg@o30, G§Mndybarmo
396 39dmgdes godmyzbomgdabs, Mm3 ol 3Jmbos oyMmabragns. oydie dm-
6036y ImbodMgdsel 3yogh, B mdds bos, Mmamm 3 0dwg3zMgdn, oby dmbo-
600080939930."2 am@oonm ©mMIGM0bsdo gMmbo GodMmmdgb, HmB wM3oMo@gbo
bgmdgbymdal Mgg08al gog®3gmgds eggd0lb gomsbyzg@ob 354s60b898%y 4360l
9OD056mdab gob3000b,"* 306s0@sb Mmogzom 360b(3030L 5B go8mBnbsmg ngan
0B dormnobo 3M(39m@gds bgmdg3mmmgdasdy 96 dMsmme, 3oMasgl sdML dabo
LogMome dmblbgbngds agm06b8363630124. 5b0dbyymn d0gdstmgds, 3otMggmb
gmgmobs, abzgb@mmgdol ozzobs o dommgal godggotgomyg LadstommgdMagn
a5698mb 3948600L."%°

JoMgdm Lonbggb@nzombadsMmmgdMog MMmogHomdgddy, gumb. ,8sMmmnmabsgmmgds
o 3obmba*, Ne4(60)>18, 2018, 79; ob. (308069d5: (39M(335dg &., 3gbogomo LogHmsedmeo-
bem Lonbggb@oom LadsGmamdo, mdoeabon, 2013, 193.

21 Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 14.

22 Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The European
Journal of International Law Vol. 18, No. 4, 2007, 767.

123 Schill Stephan W., Most-Favored-Nation Clauses as a Basis of Jurisdiction in Investment
Treaty Arbitration: Arbitral Jurisprudence at a Crossroads, Journal of World Investment &
Trade, Vol.10, No. 2, 2009, 206; ob. (30806 9ds: The only implicit exceptions to MiN clauses
that receive some credit, as forming part of customary international law, even though this
is not universally recognized, are customs union exceptions and exceptions for border
trade. See Riedl, Ausnahnen von der Meistbegiinstigung, 7-8 (1931); Vignes, LA clause de
la nation la plus favorisee et sa pratique, 130 Recueil des Cours 207, 264 et seq, (1970-
11). Critical as to whether the customs union exception has to be regarded as an implicit
exception customarily recognized Ustor, The MFN Custons Union Exception, 15 J. World
Trade L. 377(1981).

RHEHE

25 Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The
European Journal of International Law Vol. 18, No. 4, 2007, 770.

124
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2.2. 930658 9b0 bgmdgbymdob Mggadal gobabobmgmgmo
gomamagdo badMmzgbm Nxmgdgddy

Loagm bogombl o6 Bamdmoaqbl ol ggod@n, Hm3 M3ncsdgbo bgmdgbymdals
95030 30 (39gds 358 gMnsmmm@ bLodsMmmomdy, od(3s, MmamMm(3 sMegMmbgm
50060dbs, domdg bamGgmgms @3ams@gbo bgmdgymdalb Mggadal go3M(3gmads
LodMM(39Lm MBmMgdqddy, gobbsgnmcgdom 383nb, Mmegbsis bymdg3Gmmadsms
139&qbmds 00035mabBabgdl dmmadams3gdol s dnes LabsdsMommmgdal om]dg-
oL, dgbedadoba, bogdsme 3m33mgdbaEo Lsgombos, M3omse@gbo bgmdgbymdal
957030b dgbobgd @emd8ob aogM(3gmgds 3930 aomebyz9@ob Bgblbs ©s 8gdsbo-
b398%y. dmaogmo dgdmbsgggzedn, MFN as3moygbgdmms 0dobomgal, mmd g396w©n
093mmo ©o30b Jows GM0dmbamadolb Bnbsdy boMmmagbol gommadamgdobomgals go-
33900 39Momeol g568s3mmdsadn, Lobsd dgbadmgdgmon ngbgdmms LssMdo@Mo-
gm boRogMob BoMoaqbs.?

30fggmo 3gdmbggss, Lawsg sbgmo LasMdaMmaygm LoMAgma gsbabogl, ngm
Maffezini v. Spain. ICSID gb §®adqbommo ogm 3afmgzgemon, MmBgmass gomabygnds,
03 30638 gbo bgmdgbymdal Mggnda dgbodmgdgmb brows dgbedy Lobgmdbo-
gobmeb ©s@gdamo bgmdgmamgdoosb ©o3980b aoobyzg@al 394o60bImnsb
dodomngdom gRmm bgmbaydgmo gdnmgdgdo godm@sbamaym doMomawe bgm-
d9369mgdedn. o3 dgdmbggzedn, abggbBmEL LyMws gogmddqdabs qb3sbgma-o-
6a396@060b BIT-0b 3mobmgbs, Mm3 3ofggm Goado, dob Mbos dngdsdms gb3sbg-
o0l babodommmmbogol s dbmmmo 18 mz0b gobgmob d93amd, dgbedmgdgema
0469dmEs Logmmedmmabm sMdo@Mayobomgol dodofmgs. ofgwsb 3odmdmnbaomy,
356 godmoaygbs gb3sbgma-Romgl BIT-ob mg&im bgmbaymgmo gdnmgdgdo, Moy
3oL LOdYOmgdol sdmggzs 30MEadnMm sMdnGMmaygdy gowobymoaym. GMadmbaomas
dboto omdoms abzgb@mmalb 3mDazosl s gobdoMmEs, Mm3 ,omglb o390l go-
©569439@0L dgmebbdgdgdo gobygymamom oMol ©s3zeg3damgdamo vbmgmoa abgg-
LE™MEGEOL o 335LMSb, MaEasb abnbo sbgzg ©s393d0Mgdmmbo G0k Logsgmm
bgmdg 3 madgdom Imzadcggdal Namgdgdol @o(335Lmab. ... [lJloyy 3gbedg Abo-
0l bgmdggnmgds dgoiogb ©93900L gomebyza@ol ©gdmmgdgdl, Gmdmgdacs
QRcm bgmbayMgmos 0bggb@mmMal mgmgdgdobs s 0b@gfgbgdal ©obs(zogew,
300067 doMomso bgmdgz@mmagdob gdmmagdgdo, sbgomo Egdmmagdgdo dgodmgds
3930399l gMHmzbama Mggadabs s M3amsdqbo bymdgbymdol Mggadal dgbg-
R0(3056MDY, 30650056 0bobo bLEMmow Jggbedsedgds ejusdem generis 3G0b503L“1%8.

26 Brauch D. M., Exhaustion of Local Remedies in International Investment Law, International
Institute for Sustainable Development, 2017, 21.

27 0dgg, 23.
28 Emilio Agustin Maffezini v. The Kingdom of Spain (ICSID Case No. ARB/97/7), paras. 51-55.
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ab ogm 369(39096@ Mmoo dgdmbggge, Msds3 bodmdsgmme bsjdsme ©own dgfg-
b0 3mabnbs LasMdo@Maygm 3GodBn3odn o Rodmysmndms boswsgn Ladmdszmm
3Mogd@&ngob gobbgmdomgdobmgal, Goms, gMoma dbGng, nbggb@mEgdl dogiem
08900, ®m38 MFN 39648 magob baboggomo 398medmnbgdwbab gebybsdmgmg-
mo gofamgdom, Igmeg 3bMog, babgmdbogmgdo Rogemmbyb Mecm 398 Logmbyg-
3gmdn, 30600006 50bnd6ymds gomobyzg@omgded dmadbaws boswagn bEMmos
sbomo, ommgol ofMsbgmboyfgmo aosbyzg@omgdqgdal LgFonbs. doybgoozowm
080bs, ®M3 300 (36md0gMgdbgb msgobn gosbyzg@omgdol Mgzmemazon®
©d 3M7(396gb&m bobosmb, GM0adnbomds ©ssbgbs dgbmmggdo Y3oMmsGgba
bgmdgdbymdo Mggodal 30dmygbgdol dndsmo. s8wgbow, 3nGs@gbo bgmdgbym-
b0b Mgyoda (5) o6 Wb sdmg3mab dgbgxozasmb dgbedmgdmmdsl, ,mammgdg-
ymb 3mbadEgdgda LodmasmgdMago bgbMogal dgbobgd, MmBmgda(z Jbsmggdds
dgbadmmes doommb, MHmamE(y §bosdgbEnmn 30mMmdgda 83 dgmobbdgdal domg-
bobogal®, o (3) o6 9brs agmb Jgbodmgdgmo ,LobgmdgzMnmgdm dgbyowgs,
Mmdgmo(z Bosblb 0ygb58L 08 3memod oz 30bbgdl, Hm3mgda(z bogmdzmow Moyg-
3b 3m636g@ o bymdgzGhnmgdol @gdmgdgdL. '

dombg LoabGgFMgbms 9 MmamE g3mabogds Y30Ms@qbo bgmdgbymdal Hggo-
30l dgbmmEggdo 3Mod@ 03900, 3gMdm, Mmam® asbzsbbzsgmom ,0b39Lb@mMEMgdal
MBmgdgdob mgan@0dnmo goxsMmmmgds” ©s ,39mebblgdom 3odMmmds” g@Mmedg-
Boobash. GMmadybomds Logdgdg Salini v. Jordan, 3oGodom, 8980 goncz393mm-
b5 08358 ,bgmdg3Mmmgdol gogmmdal® Mol gob 606[)0%@3360[).130 &M0dmbaema
Plama v. Bulgaria sbg39 353gmmgdamoa nym 85539060l 36 9(300096@mma gowsbygg-
Bomgdosb gsdmdwanbaty, bgmdginmadom gogemdalb Gabgal gsdm, GmIgmo(s
0bbgbgds, Mm3 ,obgmo Jom@BHo LoGmo(30s, MMBgma(z MgomYMae 3MbEM3Hm-
©dGonmas 356G3mbabs(300bmgal, o6 dgadmgds nymb byemdgd 33@gma 3bsmggdals
Logomommm aobdMmsbgzs™’!
a58mabg0s bbgs boddgd, Mmamea(zss Telenor v. Hungary.'3?

. 30 3393mmdol 0gogg Mobgo o s@abGodoemmmmds

Mmgmeg Dgdmo 80b0dbs, 93 gomabyzg@nmgdslb 35dnbgg Im3yzs oo gbg-
domomgmas ©d 39360 Imbabssmdmgag godmnhbos, oyd(zs, dmbabssmdogaggd-

@b gema, 35dmhbpbgb dm3b&mgqda(s. Bombgosgem 93 gowsbyszgdomadal aozmg-
Babo, 30b ng& omagdgma IMsgamMaibmgsebo 300G 030bs s 3ol dogH Badmgmaema

12 ndgzq, paras. 62-64.

130 Salini Costruttori S.p.A. and ltalstrade S.p.A. v. Hashemite Kingdom of Jordan (ICSID Case
No. ARB/02/13), paras. 112-114.

81 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), paras.
212-215.

82 Telenor Mobile Communications AS v. Republic of Hungary (ICSID Case No. ARB/04/15),
paras. 94-96.
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dodabs, Modwgbndy GMadyboma Bagows ndsgg dodsMmommgdoom, abggg, Gmam(s
Maffezini v. Spain-obb 358mbgg3530 8mbs, momJdab yzgms domgsbo gbgdmes 18
®30560 mmE0bol 3gHomeb sGdn@Mogsdoyg dndstmgal dgbsdmgdermmdsedwyg. dbgs-
3bo bogd9980s: National Grid v. Argentina,’* Siemens v. Argentina,’** Hochtief AG v.
Argentina,’®® Gaz Natural v.Argentina,® AWG v. Argentina®’, Suez v. Argentina, 8.
bayen 33069, dgadmgds @ogds@mb 3owgg ™Mo bLoddg Gnbgomal Babssmdwga:
RoslInvest v. Russia’™® s Renta v. Russia™®.

&M0dmbamBs Loddqdg Hochtief AG v. Argentina possanbs, Hm3 ,qd30 o6
o60bl, Mm3 ©o3980b aoobyzg@e 9Mob 0bzgb@n(3090006 s 3egdamgdayma bod-
8006mds" M1, BM0dmbomds Logdgdg Siemens v. Argentina as6588 3030 bognmata
3mbaz0s 080m, Hm3 ©sg0l gosbygzg@&olb 39ds60b3n — gb oFal @bmgmo 0bgg-
LEMMYdabs s 0b3gLbE N3N dabsdn Fm3ymmdal bobomn s ab bymdobebzomadn
36030908, Mm3gmbsy bgmdobsbzomalb boob M3aMs@gbo bgmdgbymdol cg-
9080.1% 356 ©os85@)5, Mm3 expressio unius est exclusio alterius™?® 3606303056
dndofmgdom, Mmdgmoag dgadmgds 0ma@madbmlb, Mmame(s ,gMomolb dzogom bbg-
6gds oM0b yzgms @obs@mBgball gs8mMasbgs”, ,m30Ma@qbo bgmdgbymdal Mgyo-
30l gdymagdal 30bsbo dpgmdatgmdl 0dsdn, MM smdmgbzMmal L3gEnsmacow
dgmabbdgdnmo ©gdnmgdgdol dmddgwgds, o ababo o6 0dbs 308(060653@0“144.
Logdgdgy Venezuela US v. Venezuela'®, UNCITRAL-ob s6308®ogalb™® 8@ndea-
Bomob ¢3Megmgbmdsad gobsgboms, Hm3 3ol 3Jmbrs dgbadadobo Mgmgdsdmbo-

33 National Grid PLC v. The Argentine Republic (2003), paras. 89-94.
% Siemens A.G. v. The Argentine Republic (ICSID Case No. ARB/02/8), paras. 110-113.

%5 HOCHTIEF Aktiengesellschaft v. Argentine Republic (ICSID Case No. ARB/07/31), paras.
79-82.

%6 Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No. ARB/03/10), paras. 48-51.
87 AWG Group Ltd. v. The Argentine Republic (2003), paras. 73-75.

%8 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. (formerly
Aguas Argentinas, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi
Universal, S.A.) v. Argentine Republic (ll) (ICSID Case No. ARB/03/19), paras. 60-61.

%9 RoslnvestCo UK Ltd. v. The Russian Federation (SCC Case No. 079/2005), paras. 161-163.

140 Quasar de Valores SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. and
ALOS 34 S.L. v. The Russian Federation (SCC Case No. 24/2007), paras. 120-122.

" HOCHTIEF Aktiengesellschaft v. Argentine Republic (ICSID Case No. ARB/07/31), para. 73.

42 Siemens A.G. v. The Argentine Republic (ICSID Case No. ARB/02/8), para. 100.

4 @mmogbsz 30Msed0m 8mablgbogds 03539 3mabal gMmo 96 Mo3wg608g bogsbon, 08s3g emo-

Lol Lbgs Logbgda godmoamasbgds.

44 Siemens A.G. v. The Argentine Republic (ICSID Case No. ARB/02/8), para. 103.

45 Venezuela US, S.R.L. v. Bolivarian Republic of Venezuela (PCA Case No. 2013-34).

18 3Bmaggbmds Bobgmm 3mgbds go8mb(zs asbbbzaggdmmoa 8mbsdmgds MFN 3m64@0bs

o 30b gomsbyzg@ b dmbmoal gdmmagdal 0bBgm3mg@se30alb dgbobgd. 3abo 8@ 3039800,
BF08Mbomb 56 3Jmbos nmabong(30s ICSID o308 Moy by Mobbdmdol sMoMbgdmdal godm.
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mgds, ©39YMEbm My 3gbgbygmal sbbdmdsll UNCITRAL g53mygbgdadyg, dsb

b147

dg9mga o3 3969bmgms asdmgas UNCITRAL-0 3Mb6396(300086 2012 Bgemb.
doomo(3, 396qLbmgmedn — doMdombal m@Gdb&ngn Lonbzgb@oom bgmadg3&eu-
9300056 boMmdmdmdam ©s3530, UNCITRAL-0b Losmdo@@ogm Bgbgda bgmdabeb-
30m30 0gm dbmeme 08 dgdmbggzeda, o 3965Lygms gobogdmes ICSID 3mbggb-
(3000 3baMg. GM0dnbomal @3Mogmgbmded dgdmm ©agal gomsbyzg@ol dgbmals
dgdm@obs ggbgbmgme-g3300mmab BIT-0s6, Gmdgmas o6 dgazegb basgbo &odals
dgdmmogsl, dsb dgdmgg Mo osanbs, MM mMogzg d3gysbs ogomsbbds, Mm3
@3060@qbo bgmdgbymdob Mggndo go8mygbgdmmao ndbgds 89-8 Inbmal d0dstom,
ob9 o300l Imagzegdal ©gdmmgdgdbs s dob dgbedsdobsw, LogMmsdmmabm o@-
d0@Mog0b 808sMmngal 30Mmdgddy. "

Lodmmmm %5830, yzgms 03 baddalb gomgamabbabgdam, Moz Dgdmm gobgobo-
mgo, d9830dm0s ©535b336000, HMT 56 5OLYEMBL M3nFse@ gl bgmdgbymdal Hgeo-
30b gobnbabmzMgmo gomamgda, Bnbo godmygbgds go6339mma BomBmgdolb owag-
bob go6gdg dgydmgdgmos, 306500056 bgagbo 363909680 g98mabgg30s dbmmmme
©5 Ibmmme Jombbs s s®gmmmdab bonbzbEoiom ascgdmdn. Maffezini v. Spain
Log893d0(3 30 GM0dYbaemds, Joybgmsgsm dobo goobyzg@mgdabs, esanbs Goma-
mgdo, 3gMdme, 30Mms@qbo bgmdgbymdals Mgyndo o6 Mbrs gbnbsmdogagdmmal
bogo@mm Bgbmoal. smbndbymmn dg3bmmmsegn bm@m3gdo s GModybomgdol as568s-
089090 3603369mmmgzobns 08gbs, Modmgbsmay dodstmmymoas bEsdamyma bo-
0b3qL@0E0m gocgdmb Bm@m3omgdabzgb s aom3zgnmon dgM3989d0L dn(3980b3gb,
Mmam& 3 0639bGMM0bmgal, abg bLabgmdBogmbmgab.

2.2.1. 30Mo&qbo bymdgbymdol Mgg080b pomgdab oMLgdmdal gs8m

Lo0bgabBnam bymdgzmmmgdal Lbgs 34964&qdab 3603369mmdals

s3ofagol bogmmby

130658 9b0 bgmIgbymdol 9080 35bEmAL  yymozamss.™? s6og06 030l
BbGow Ms Jgmgan omagds, Mmmgbsg bagdg gbgds dab 068938 (309L s b
3030 (39mgdob Lbgoobbgs ©gdmmgdgddg o6 domnsbowm bgmdgzMmmgdady. Mm-
amE(3 9M3gOHNb g 500b0dbs 339 bodMMBdo, Pmomnmg doGmmdl 08 ImbobEg-
b0l ImIbEgoms MomEgbmds, MHmAmol dgbedadobows(s, M3oMms@gbo bgmdgbymdal
99080 dgagodmos bagFHome o6 gs3mgaygbmo . bdnMaw N3aMo@gbo bgmdgbym-

147

35960056980 9690l mEMaebobs300b bagMmedmmabm bagagdmm badasmmoal 3mBabos.
48 Venezuela US, S.R.L. v. Bolivarian Republic of Venezuela (PCA Case No. 2013-34), para. 106.

49 Thulasidhass, Most-Favoured-Nation Treatment in International Investment Law:
Ascertaining the Limits through Interpretative Principles, Amsterdam Law Forum, 2015, 22.

150 Nikiema H. S., The Most-FavouredNation Clause in Investment Treaties, International Insti-
tute for Sustainable Development, 2017, 8.
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dab Bgg0dlb ,GEMSL (3b96bs3* samMgdg6™!, 30bsnsb dobgsb dmsgsmon bagHmmbyg-
960 L53356M0L0 o6 0g69d5 Mg hodmbomgmgmoac.

LodmgsEME, 3Mabz030b sMbo Jpgmdstgmdl 0dsdn, Gm3 ogo bdmasws©
3mgd3900gdL, 3ol o6 543L 30bLadMgEMm hambmygdo, b sMLYdMAL s 3G (39m@gds
439mo3gMdy, 86 35306, bagHomm 96 dmddgmgdL. sbsmmmanm@o ©sdm jowgdaemg-
355 993005890 bgmdgbymdals Ggg0dal BodsMmas(s, 3oMmgdyma sGss dabo gob&mm
RomBmgddo dmd(3939, Mmgbs ogn jomgaslh maz0b oALL s dbmmme dy@ogm-
Momae bos 0dbgb 0b@gatomgdama bgmdgimmmgdgddo. o3, o939 smboe-
6036305, ™3 dabo ymzmobdmd(339emdnsb s nb@gMm3Mg@oMgdaol dMmogsem-
B9OM3b95000b6 35dm3nboty, bsdwgzgamon 69360 Lodstmmmgdmngo 3GMmdmagds
Bodmagmgds 30bash, a3, gb os megem, M3ocms@gbo bamdgbymdal Mggodals
3Mom0s, sModge 0d bymdg3emgdgdal, Mm3maddaz N306MsGgbo bymdgbymdal
99030 303m0ygbgds s GMadmbomagdals, gobsowsb oM g3043L mgdwg Y3omo-
&qbo bgmdgbymdal Mgg080b bLEYmusbmgzgsbo aobdamGgds,’ Moy sbyg sl
»,30bmob Jndomdal”.

9fo-gfmn go3M(39cgdmmo dmbadMgdol 0obbIow, of oMLgdMAL (39t 39
130658 gbo bgmdgbymdolb Mg5030,"% 565890 ngo gobobamgds yzgms Lbgs 3Mo-

154

B(303m06 MMy d3ggdsdn'* s d0dsMmmons dmmosba bymdgyGymagdal 3¢6-
4&900b ggo%0630b336155. dgbodsdabom, o930, dogdsGmagom 3oMs@qbo bgmdg-
Bymdab gg0dL s 3obasb god8m3enbatmy, goM 339 dgdbmnoggdlh egebgbgdom,

080 30g3o6mgds domasb bgmdq3emmgdsl. ab, Gm3 @30MsGgbo bymdgbymdals

51 Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The Europe-
an Journal of International Law Vol. 18, No. 4, 2007, 760.

52 Cole T., The boundaries of most favored nation treatment in international investment law,
Michigan Journal of International Law, Vol. 33, No. 3, 2012, 537; ab. (3080Mgds: Hornbeck
S.K., The Most-Favored-Nation Clause, 3 AM. J. INT'L L. 395, 395 (1909) (describing the
MFN clause as the “cornerstone of all modern commercial treaties”); Marie-France Houde,
Most-Favoured-Nation Treatment in International Investment Law, in ORG. FOR ECON.
CO-OPERATION & DEV. [OECD], INTERNATIONAL INVESTMENT LAW: A CHANGING
LANDSCAPE 127, 129 (2005) (“MFN treatment has been a central pillar of trade policy for
centuries.”); Georg Schwarzenberger, The Most-Favoured Nation Standard in British State
Practice, 22 BRIT. Y.B. INT’L L. 96, 97 (1945) (“The m.f.n. standard forms one of the basic
standards of international law, and it is not surprising that it can be traced back to the dawn
of international law.”); Jacob Viner, The Most Favored-Nation Clause in American Com-
mercial Treaties, 32 J. POL. ECON. 101, 101 (1924) (describing the use of MFN clauses
as “a common practice of most nations since the beginning of the seventeenth century”).

%3 Vandevelde, K. J., Model Bilateral Investment Treaties: The Way Forward, Southwestern
Journal of International Law, No. 18(1), 2011, 311.

%4 Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 875.
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056 @ 959G NOMBILmL, 83 ¢ 3965L369mal Fgogagdo dowgdl gdggdlb BIT-9d3d0
MFN 391648 930b Boogmmdal Gogombomm@mdal dgbabgd.™” sbgon 39648930l
RoBongs ooy gbobosmdogagds 8mmadsms3gdalb 3Gmi3gLL. ob Lodmsemgdsb
ndmggs dgogommb ©gdmmgdgda, Hm3mgddg s 308@nbsmgmdos dmmedams3gdg-
b0, M3 doMmb MobMal bymdg3emgdsedan dbamgms 6530l 538MbM3nbos s msebe-
LEMOEMBOL 36063039308,

9Go-geo bagddgdg, Al Warraq v. Indonesia’™?, ¢ cmadabomo bEm@ g o3 dmbe-
BEIgdol a0653@30(390@s. Imbamhgmlb LyMws, M3aMs@gbo bgmdgbymdal Mggo-
30b 06@gaM0mMgds b gnmam, doMomsw m@mBbMog bonbggbGnnm bgmdggmmmdes-
do 39960056909 Lodgxrmbs ©s 0bEmMbybasl ImFal goxm®mdgdymo mMbdMago
bonbggb@nzom bgmdg 3G mmgdnsb'®
3306985b LaBoMmmnsbo s Mobsdamo 8m3yHmdal Mgy08msb,™! Mo mman -

0 535bm36539, 030 MocmbmzEs dob ©s 3o-

50, (3300 dnmosbo bgmdg3emgdol sGLL s dngdatmgdmes dgmabbdgdals
g43gms 3964&L. 3M0@ogmbgdol sbGom, 83 om dsl mob dm3yzgdmes ab ofo-
LabyMzgmo (33momgdgda, Moy dodsmmnmon 0gdbgdmms mamm(z Ladoygm gomoe-
bobagdalb bl 396, nby NBGE™ Fomsomo ©sdgazmabygb,’® 30bsowsb dab Lbgo,

56 Brauch D. M., Exhaustion of Local Remedies in International Investment Law, International
Institute for Sustainable Development, 2017, 20.

57 Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The European
Journal of International Law Vol. 18, No. 4, 2007, 773.

%8 Batifort S., Benton H., The New Debate on the Interpretation of MFN Clauses in Investment
Treaties: Putting the Brakes on Multilateralization, American Journal of International Law,
Vol. 111, No. 4, 2017, 880.

% Hesham Talaat M. Al-Warraq v. The Republic of Indonesia (2011).
180 0439, paras. 540-555.
'8! 0ggg, paras. 559-562.

62 Batifort S., Benton H., The New Debate on the Interpretation of MFN Clauses in Investment
Treaties: Putting the Brakes on Multilateralization, American Journal of International Law,
Vol. 111, No. 4, 2017, 896; ob. (308069ds: See supra Part |.B. (discussing the expression of
the ejusdem generis principle in Ambatielos); see also ILC 1978 Draft Articles, supra note
25, at 21 (referring to “[tlhe ejusdemgeneris rule, according to which no other rights can
be claimed under a most-favoured-nation clause than those falling within the limits of the
subject-matter of the clause .. “); id. at 30 (“The essence of the rule is that the beneficiary of
a most-favoured-nation clause cannot claim from the granting State advantages of a kind
other than that stipulated in the clause.”); id. Art. 9(1) (stating the principle); ILC 2015 Re-
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235060330 gdMma” 3oMmdgda 3Jmbrs Jgmegedgdmo smbadbym Lszombgdomsb
dodsMongdoon.

30093 9foo bLsab@gmbm bLsgddg, HmIgmo dgazadmos dmzobdmom, 6ol
Chemtura v. Canada'®. 53 d58mbgggsd0, NAFTA-L® Lodngg Lobgmdbogmad ao-
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336m@gb@e dmbomAgmol 3(30gmmmds’™®, dgdmg@ebs ,30m3g oMbLgdamoa* FET
31648 gd0, ®mImgdbaz dgozo3b 3obowalb BIT-gdo NAFTA-166 309 oagboman
dm3ymmdal dobodomna bLEsbosMEGob dgbogbgdsw. 3obswal Bomoanbydgda o3
Lo489Dg Ima(3030 3G (39 asbbomagal NAFTA-L MFN ogdmmgdol gmgdg6@qdals
dgbobgd. smbadbmemo bogdg ImbomBgemal LobnbssmBogame aswmsbyws, Mai gM-
®a35M0 ,ma30L mbggz0lb® 330gmmdabay dgagndmos dgzomefmm, 30bs0wsb 53
Lod80b Fmbamhgmol bobofMaqgdmme aosbyszg@ e, v3@mIs@Mam bndbsgwms ndsb,
™3 LoBogg bobgmdbogmb Mbos dggzoms ob Foamdgdo M3aMsGgbo bgmdg-
Bymdob LEobEsMmEB ol d0dsmm, Moy dobsdwy nb@gamamgdymn 3gmbosm bs -
oo BlIT-96d0, Mo mmangnmee, godmabggzos domosbo bymdg3@mmagdal oy
oo, dobo ©gdmmgdgdob 80% Jg(33emob 85063 o JoMEnzo0 3Mmabmbamgdoway,
04 MomEgb 3odmb3on@mgdsbs s 3od3mbggzgdlb dmu@obos gb (33momgdgda Gm-
ameg babgm3bogmagdl, abg &M0dnbomgdl, Mmdgmmes Imnbggoom 98 gedmbsg-
3900bg 56 BoM8mImdaem e393dg gosby3z9@nmgdgdal Jomgds.

port, supra note 17, paras. 15, 214 (“The central interpretative issue in respect of the MFN
clauses relates to the scope of the clause and the application of the ejusdem generis prin-
ciple. That is, the scope and nature of the benefit that can be obtained under an MFN pro-
vision depends on the interpretation of the MFN provision itself.”); Paushok, supra note 92,
para. 565 (referring to the Ambatielos case for the proposition that “the most-favored-nation
clause can only attract matters belonging to the same category of subject as that to which
the clause itself relates”); N. STEPHAN KINSELLA & NOAH D. RUBINS, INTERNATIONAL
INVESTMENT, POLITICAL RISK, AND DISPUTE RESOLUTION 228 (2005) (“Variations in
the express scope of MFN clause application are particularly important, given that investors
can only acquire by way of an MFN provision those rights ‘which fall within the subject mat-
ter’ of the clause.”); Ishikawa, supra note 16, at 134-35 (arguing that “there is no rule that
all matters concerning substantive protection of investors/investments automatically fall into
‘the subject-matter[‘]” of the clause and that “[It]he ejusdem generis rule equally applies to
matters concerning substantive protection of investors/investments, and therefore tribunals
facing the issue of the applicability of an MFN clause in this context need to examine wheth-
er or not such matters fall in the same category of subject to which the clause relates”).

63 Crompton (Chemtura) Corp. v. Government of Canada (2002).

'8¢ North American Free Trade Agreement (NAFTA), 2020 6ol 1 agmobl doemadn 353000
obamo bogagMm Jgmebbdgds 533-b, 8ggbogobs s gobowsl dmeol (USMCA), Gmdgmds s
dg33oms BMmommgm 8396030L megobagemoa godmdal dgmsebbdgds (NAFTA), Gmdg-
mo(3 som 1994 Bgmb.

85 Crompton (Chemtura) Corp. v. Government of Canada (2002), paras. 157-163.

86 North American Free Trade Agreement (NAFTA), Art. 1105.
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3980 g53maMazbgds.? asdmbo 3mabn, dgbodsdnbaw, 56 dmagagl dmdsgem bgmdg-

67 Brown G. A., Stern M. R., Global Market Integration and National Sovereignty, The World
Economy, Vol. 29, Iss. 3, 2006, 267.

%8 Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The European
Journal of International Law Vol. 18, No. 4, 2007, 773.

88 Titi C., Most-Favoured-Nation Treatment: Survival Clauses and Reform of International
Investment Law, Journal of International Arbitration 33, No. 5, 2016, 434; ab. (50806 gds: In
a recent study, 97% of treaties in the examined sample contained survival clauses. Kathryn
Gordon & Joachim Pohl, Investment Treaties over Time — Treaty Practice and Interpreta-
tion in a Changing World, OECD Working Papers on International Investment 19 (OECD
Publishing 2015).

70 Thulasidhass, Most-Favoured-Nation Treatment in International Investment Law: Ascertain-
ing the Limits through Interpretative Principles, Amsterdam Law Forum, 2015, 17.

7 Ziegler R A., The Nascent International Law on Most-Favoured-Nation (MFN) Clauses in
Bilateral Investment Treaties (BITs), European Yearbook of InternationalEconomic Law,
Edited by C. Herrmann and J.P. Terhechte, Springer-Verlag Berlin Heidelberg, 2010, 97.

72 Schill Stephan W., Most-Favored-Nation Clauses as a Basis of Jurisdiction in Investment
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Rohmgddo 94(393° o Ly RG™ g J3gysbs $33mdL ol Job ReGongadyg bo-
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0b39LEMEGELS s Labym3bogmgdl ImMal Lonbggb@nzom 3980l gosbygzg@nb
3 (3900M98L, Hmmagdaz gomgamabbabgdamos Lbgs LogHmsdmobm banbgg-
LEogom bymdggmmmadgdoms ©s Lbgs bogsagdm bgmdgzdmgdgdom. Lbgs bLag-
AmadmEobm banbggboam bgmdgzMnmgdgdda s bbgs Lagegmm bgmdgz@ymg-

Treaty Arbitration: Arbitral Jurisprudence at a Crossroads, Journal of World Investment &
Trade, Vol.10, No. 2, 2009, 215; ab. (308 069ds: See also Schill, Arbitration Risk and Efec-
tive Compliance, 7 J. World Inv. & Trade, 653, 681-683 (2006).

' adsg, 216.
74 Canada—Burkina Faso FIPA (2015), annex Il.1.

75 Cole T., The boundaries of most favored nation treatment in international investment law,
Michigan Journal of International Law, Vol. 33, No. 3, 2012, 555.

76 Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 24.
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©33ma3Mgdamo. sdMogsm, mMmIbGogo Lonbzgb@nom bgmdgzMamgdob gb Goda
6560b3ngMa, YRGm bgmbsyMgmo ©qdnmgdal 0d3m@E 0l Ngmgdsl admagzs Lbgs

mm3bogo baobzgbGnom bymdg3Mmmgdowsb, MmImgdo(s 3ggbodsedgds 3nfsdg-
bo bgm3gBymdol Mggndal 8md8gmgd0l sMgommal gobbobrgmol ™.

78 EU-Canada Comprehensive Economic and Trade Agreement (CETA), 2016, Art. 8.7 4.

79 Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International Insti-
tute for Sustainable Development, 2017, 7.
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LonbggLGN M Bgmsebbdgdadan, Moz megolb magdo ImnsDdMgdl B3ofodgbo bgmdg-
Bymdal Mgg0dol gomgomabbabgdoom: 1. gfmn @adymadol Rsbo(zzmadsl dgmeig
NGO 633madae 335360 ©gdNmadoom; 2. nbgmn gdMmgdal go3mmgdsl, Gmdg-
a3 bagMome o6 0gm gom3zomabbnbgdymo dgmabbdgdsedn; 3. s@bgdaymn gdamg-
dab LogForme aomdd93sb."% Lsd89bg ADF Group Inc. v. United States of America,
0b39bEMM0 ©ogyMbm FET-0b omnddgdl dggem BIT-gddn dggmomgdmem 3@0@gdb,
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LodoMmmmNsbn s Mebsdamn Im3yMmdals 3mbdGgdn bogmgdow bymbayMgma nym,
300069 NAFTA-L 89-11 ;03000 gomgamalbbnbgdmma.'®

80 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 185.

81 Shaw N. M., International Law Sixth edition, New York, 2006, 838; ab. (3080 gds: Dolzer
R., New Foundations of the Law of Expropriation of Alien Property, 75 AJIL, 1981, 553,
565-6; Kishoiyian B., The Utility of Bilateral Investment Treaties in the Formulation of
Customary International Law, 14 Netherlands Journal of International Law and Business,
1994, 327.

82 Japan—Republic of Korea BIT (2002), Art. 2.2.

8 Schreuer H. Ch., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: a Commen-
tary, New York, 2009, 240; ob. (5080gds: Schreuer C., Calvo’s Grandchildren: The Re-
turn of Local Remedies in Investment Arbitration, 4 The Law and Practice of International
Courts and Tribunals 1, 3-5 (2005).

8¢ ADF Group Inc. v. United States of America (ICSID Case No. ARB(AF)/00/1).

'8 043, paras. 193-198.
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30658 gbo bgmdgbymdol gegodol IMsgem gsdmdsbommsb ghmawe, sGab
9fo-gmn 3gommon, Mmdgmoa anmabbdmdlb 3980 ©ogz0b” sbama bm@dal Ro-
035L 9339 9MLgdnem dgmobbdgdado. bbgs LoGyzgdom M3 3030, 0bggb@m-
900 bobmggb &Mdnbomgdl, sbamo Bm@dgdol hotmgsl w339 sGbgdym bgmdg-
3Omgdsdo, MmIgmbg Lodmdsgmme dgdmgdgb oyMmbmdabs s damnmgdsl
Lobgmdboggmb BbMowob LozMmomMo 3omEgdnmgdgdal eMmmazgzalb dgdmbggzsdo.
50b0dbmmoa aobbm@(30gmes d98ga Logdd8qgqgddg: Bayindir v. Pakistan', MTD
Equity v. Chile'® o> White Industries v. India'®. Ls439%4 Bayindir v. Pakistan, bsob-
39b@00m ©3930b BmazeMgdab LagMmsdmmabm (3968 ab (ICSID) §&adaybamds,
M3060@qgbo bgmdgbymdal Mgyg0ddg oyMmbmdom, Mgmads dobzs LadsMmmasba
©5 03653560 396480l 033mAEL 3530LE96-3390(35M00L ME@BbGHoga Lanbzgb@oe-
3om bgm3q369mgdoesb 3s30LE0b-onMdgmal m@mAbEog Lonbzgb@azom bgm-
d93609mgdedn. GMadmbomon 83 ©ob33698g dogns mE Jmegem oMaMdgb@ by
©3y4MEbmdom: d0Mggmo, doMomswo mMm3bGogn banbzgb@oom bgmdgzMummads
36 go0ddmmsodo dmobbgbngdrs bodstmmoasbn o Mmobsdoma Im3ymmdal bBobwos-
AGL s 3gmeg, MFN 396480 go6gfammn nym bszdsmabow dbomgbsw, Mo(3 G-
dmbomb dMogomabmngn ab@gm3mg@oznalb dgbodmgdmmdsl sdmggms.’ bmmm,
dgmeg Lagdgbg MTD Equity v. Chile, ab3qb@m&3ds dmombmgs Romg-sbonbs ©s
Romg-bmEge@oal m@MAb&mnga Lonbzgb@oom dgmsebbdgdgdoo gomzamabbnbydey-
@0 ,YEEYogmo bgdeMoggdab” 303980l gorrgdgmgde. gb ®gdYmgds s3mes
Romg-domanbonlb m@3b&og bonbgagb@nzom bgmdg3Gmmgdsl. ICSID @Mmodmbomds
83330gmgznms 0b3gLbBMEM0L 3698 96%ns 03 Im@Gngzom, MmM3 5xbndbyymma 0b@gMm3-
989309 dg9Lods8gdmms doMamsmn MmMIbEngn Lonbzgb@azom bgmdg3EMmgdg-
dab 3619033 mmal mdngd@Lo s 30DobL, ,on(3396 s 53bsb gomgdm, Mm3gmo s
@A™ bgmbaymgmons 0633b@060360bm30b“.19° 0mbobndbagns 3oy gon bsgdy,
Garanti Kosa LLP v. Turkmenistan, #m3gmbg ICSID §Modymbaomo ©scmsbbdws
096 4396500b 056b8mdab 083mEEL ICSID s®doGMmoygobogol dodsmmgnsbmdals
dgbebgd 8ol 3ng@ dzg039605L00b oEgdnmo m&mIbMogo bonbzgb@ozom bgmdg-
3O9mgd0sb LbmMgm 130Ms@qbo bgmdgbymdal Mgygadal L3gog0z0eb gsdm-

'8 Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan (I) (ICSID
Case No. ARB/03/29).

87 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile (ICSID Case No. ARB/01/7).
8 White Industries Australia Limited v. The Republic of India (2010).

8 Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan (I) (ICSID
Case No. ARB/03/29), paras. 228-232.

%0 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile (ICSID Case No. ARB/01/7), paras.
102-108.
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300656y, 306500056 sbgmo 056bIMbS 36 nym gomgamabbobgdmmo My dg6gmbs
©5 359Mm05693mm LsdgRmb ImGab sMLYdme doMomao bgmdg3Mmmgdsda.’!

0Mbgdmdes sgMgmyg dgdmbggzgdn, MmEabsg LogMomes LagoMmm gsbos
m3gmndg gdamgdal s3memgds, Mm3gmai 3mbiMgdmem abzgb@mmb 0dsdy bo-
3mgde@ bgmbaygMgm 30Mmdgdda 84qbgdl, gomg smbadbyma gomgamabbnbgda-
oo 0339 LobgmdBogmb dog@m Lbgs Lobgm3bogmgdmseb EoEgdnmo mEG3bMogo
Loabggb@nom bgmdgyEmmadgdom. s@bodbymn dgdmbgggs wognjbofws Logdg-
bg CMS v. Argentina, Loss 0635LE™ME0 nmbmgms sMaq6@0bsbs ©s dggFmmgdam
3808 g0b dmmab sMLgdmma 3gmebbdgdowsb 3mb Mg mo ©gdnmgdal sdmmgdsl,
Gm3gemo(g 56 agm 35m30mnbBobgdamo 56g96@0bol bbgs m@m3b&ng banbzgbEoom
bgmdg3mmagdgdda. oxnd(zs, of ICSID @Fmadmbaomds Bbomn omdams s6g96@0babs
3mDa(z300b: ,bbgs bymdg3emgdgdda sbgmn adymgdol MdMomm sGaMmbgdmds o6
2ggeb 36o6L 83 oMa396@8)L, Mm3gmag 6gdobdogm dgdmbgggzedo Bacds@gdgma
06985 ejusdem generis b5bob 8nbgogom™'®.

2. 930658 9bo bgm3gbymdalb Im]dgmgdab Mggndal gbobyd

d73bms30 dn]dqgda

30658 gbo bgmdgbymdol gg0dal 360336gmmdal gomgamobbobgdom, dg-
Ladmygdgmos ©8d39ds, MHm3 3abo Imddgmgds dgbadmms Nbabmgmm oymb, doybg-
05350 36M59&03930 3Mbadema gs3mbs3mabgdabs, 30650086 LobgmdBogmb g30b-
965 ob 3d0dg GgoMma, Moz gMmobbdmdlb 0bzgb@mmgdal dmbowgsl, dsmmgals
3m8bodgmgmo gamgdmb dq436sbs o dgbodsdabow, yzgmdg M3aMs@gbo bgmdg-
Bymdalb Mgg0dol go36(39mgdsl, ode o6 sMLdMAL sMoggmn, HmBgmbacs bo-
B3Mgdo ©d g98mbszmabgdo o6 543b, 30dmbsjmoba o3 dbGng, o3 Y3oMsGgbo
bgmdgbymdal Mggndos.

2.1. 93mbm3ozy@o bod800bmdab dgbmmzsbmseb

5303306 9dnmo omddgdo

ammdaen® mbgdg, bbgamabbgs bagomogm @ab 360dabszos J39y693L dmeab
06393L Ggby@Lgdol (33mel dgoamgdomoa M3aMms@qgbmdal 360b303980L Lobabsoswm-
80098m0."? Bmabmzbs m(393mm Logmbgm by, HmBgma(z edmogdamoas gabgdal
89996093y, gomamab d39960b g539d@mc0 86568mgdmadawsb, baws(z Bsmsma @o-

91 Garanti Koza LLP v. Turkmenistan (ICSID Case No. ARB/11/20), paras. 77-81.

92 CMS Gas Transmission Company v. The Argentine Republic (ICSID Case No. ARB/01/8),
paras. 371-376.

198 Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 864.
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M0g0s 84399 gdsMgdmmo, bsjmgdsw 989]&n® 36s6m3mgdmgddyg, HmImadbsa(s

13065 gbmds odzm odsmn GoMogal asbs3zzgmom.’™ yggms @ibm J3g96abogals
8653560 GaMoggdob M3ame@gbo bgmdgbymdal 3M0b(3030 omgamabbnbgdl mg-

LyALYdAL NBOM 9B gobsBomadsl, gomg gb 0dbgdmms b 3Mndnbsznab
39800b393530."% bgmdg36mmadqdol mJHML 39MomEmsb 3qeMgdom, m3msdm-
Mobo 3gFomeo asdmmAgnmo ngm g3mbmadoznmo madgmamobdals 3mmo@ngobow-
30 gomsb393000.% Bombgosgaw dobo 3mbaznabs, MmamE (3 Bbmgmomb Ba8yzseba
39008 mMa gMal, @dnsmme d0M3z9mo bmgmom mdob dgdmamd 3gMomeda, dgg-
M0 gdmmds GG gd8s gobaMmms GoMngkgdal mby, Msds(s 3Mmabmbamgdamn bgas-
36 Imobnbs 93Mm30l 53mbmBon nMam gsbsan®gdmm dmzomy J39y698Dg."Y"
g4mggemngg 5356, gostoyms g3mm3al 360 J399babmzol @mmamals dm3mggds s
©MEMol 3omm@odo 3ogmds. badmemm ®s8do, goM339mm 98o3dg 0d dgogas-
3y doggeom, Gm3 Rsdmysmndms 3mbGEmmem gogmmds, J39y69d0 ,0b3MH0d0-
Bogonmae” v6hg30bg6 08 J3ggybgdl, Mm3gmmsbsy g4bgdmmom Legsadem wMmng-
Momdgdo, Mol Jgogaswss 39360 J39406s 06353b gomgm MAgdmEs ©s badmmmm,
gmggmogg 3ol dgmgaem, 3bmgmom g3mbman3ed, medsdsm dgadmgds nmggsl, Hmd

198

aobo(gome 3Mab0." 83 edmm3zgmads dggagdds ssab@nms MBIgbs 0dobs, Mm3
©0b3c03nbs(300 0B393L sMsbgmbaymgm 3mmo@n3n® dgogandl, Mmam@ages sEro-
LEBdaEYH™s Logadtm bygHmdo s dmmadnnHo gomabsbgds. (3bswns, Jgmeg
3bmgmom m3ob dgdmamdo LagMmadm@abm g3mbmangmma RsmRmgdal d93436gemg-
b0 (300emmdEbgb 53 3gMam@dn 3sbbmM(30gmgdmma LogegMm ©abMndnbszonl go-
3mgmgbsl, Mmam (3 m3al gMor-gemo 80%3%0[).199 50bndbyyemn doemnlbdgge 3o 3ndes-
oo ngm 3gmeg 3bmgmom mdob dgdwmaa, Bbmgmom g3mbm3dozolb semoaqbobggb.

93MbmBogmca Lod8056md0b MzgombsbGnbom, gMo-gom sbgo asdmbsgmabl
dgoogh Lagommggmmbs s 053mbBasl dmEal 0bggb@ozngdol madgomabs(zo-
ab, bgmdgbymdobs s ©o(330L dgbobgd dgmebbdgds, HmImal Mobobdowsy ,bo-
Jomggmm qxmgdsb 0@mzgdlb doommb 96 dgabs@mbmbmb b7dob3ogma dmds, Hm-
3gmds(g dgbodemmes o6 dosbogmlb 083mbanlb nbggb@mEgdl s dsm nbzgb@ozogdl
96mm36mma Mggodo o6 930co@gbo bgmdgbymdob Mgg0dn LdLowngdbs o gMo-

% 0dzq, 865.

1% Mutchucumaraswamy S., The International Law on Foreign Investment 4th Edition, New
York, 2010, 264.

% Vandevelde, K. J., Model Bilateral Investment Treaties: The Way Forward, Southwestern
Journal of International Law, No. 18(1), 2011, 308.

0d39:
% Brown G. A., Stern M. R., Global Market Integration and National Sovereignty, The World
Economy, Vol. 29, Iss. 3, 2006, 264.

% 0dgg, 267.
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689096 dodommngdoom, dsm ImFal, dosgmmdal Bogm dbsmoggmama Lgbbgdal,
3565b6@0gd0bs o oBM3g30L Romgmom . mndize gb Logomba JoMEngom o-
Lod8gmn 36ss. 5b0dbmmn PsMJ3s 56 BM0sDMGAL bogommggmmb bobgmdbagmlb
3bG0Esb Mg0mbgdmdsl, Lsgmmsma bgde-byyMgomolb dabgogom aswobyzo@mb
bogoabobswm b69daobdngma Lszombo, LyyMgamoa, Gmdgma Mbos godmdwabamg-
mdEgl, 30Mggm Gogdo, g3mbm3ognmo bEsdomaEmdal 394360b 80bbnwsb, sfals
dbmmme gMo-gMo0 god@mEn. smbndbymo dgbmmass Imdgumos 3ot 334
LodoMmmmgdfng BamBmgddo, 396dmm, ngo o6 Mbws agmb BobssmBogamdado be-
Jofmggmmb 8o gogtimdal bmgmom m@asbadsgnal (WTO) dgmebbdgdom bo-
306 gomEgdnmgdgdmsb.

30M39m Gogdo, Gmammi WTO-b 353mbzqzeda, abobo 3sbmbmdgb gzmbmdo-
3960 ab@ga®s300lb bggfmgdalb s6bgdmdal gomgemanbbabgdal soy(30emgdemmdsb,
HmImgdas 356LbadM3Mgd0m dgnmesbgdgmas MFN-0s6. 393am3ddn ababo dma(ze-
396, sgMgmgg, mMIsgn ©odgas3col bggagdﬁ‘ggabgbb.zoz sbgmn godmbszmnbgdo
bbgomabbgs gbom dgndmgds 0dbgl gmEm3nmamgdama, 8535000, ,o0badbymo
6991080 56 36 (39m©gds 03 3M0gz0mgangddy, HMIgmbsz ghmo bymdgdzz®gmo dbo-
g 560ggdlb 8gbodg Lobgmbogmb dmdsomsdggdlb ob 3MB3sbngdl magobygam bLo-
3o46m Dmbsdo, Ladogm 39330630, bagHom dobamdg 96 BgdabdngFa bbgs gm@mdoc
930mbamm®o g3mbmBn o mEasbabsgnal Bg3dmdal go8m 3. 58 dxmbeoab dg-
Lodsdnbo 3nbnggdmmoa 3Mmngamgangdo 56 36 (39cEYdS godLbagdLs s gab go-
® a58mdz0mggddg s go-gfmo bgmdgdzzdgmo 8bomal 8nge 3gbsdy babgem-
3603mb 0b3qLBMMgdby MMTogn edga3cnl ob Lbgs Lagswsbobowm dgmsebbdgdol

% 204

bogmdggmbg Jobodgdmmo gomezobygrmgdgdol dodsmm”.

83 g38mbos 3mabgdol dgrgans ab, Mm3 bgmdgzMnmgdoom s nbggb@meg-
3L o6 dgdmosm godmoygbmb @3nGe@qbo bgmdgbymdal Mggndo &M bgmbo-

gtgma dm3ymmdobmgol, g0y 03sb ©390gd96 35b306dgma J39ybal dogH dnbo-
F9dqma 39badg J30946900L 0639LGMMgd0 g3mMbmBn3nEn 06GgaGs300L bmbal o6
mM3580 adga3M0b bymdg3Gmmgdol baggmdzgmdg. 3g@ 0, Dmgogdomn m@dbGHogo

LonbgLGo oM bymdgzEmmgds gadmmabogh asmizgmnm byd@mMgdL M3oMs@gbo

200

LogdoMmggmmbe ©s 083mbaslb 3mMob 0639LE 030930 M0dgMmamnbs(300b, bgm3gbymdabs
©5 ©3(330L 3gbobgd Fgmabbadgds, badommggmmb gobmngoa, 1.

0J39-

6m3b3m3@0060 6., gEbmMo 0bggb@onob wso3gol LEbLsMEgdo s §dL3MmPs309d0l
396mBbmMBagMgds Jodmgyma 306mb3mgdmmdabs s LogHmedmmabm 3Msgd@ngob dobgco-
300, mdoeabo, 2019, 31.

203 France—Libya BIT (2004), Art. 4.3.
24 adzg, Art. 4.2.
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bgmdgbymdal Mggndol go3M(3gmgdol bygmesb, 9dg@bowm gbgbos: 0305300, dg-

%205

09309mMds, babdmgom bagombgdo, gbgMag@ngs, dmbgdmagn Mgby@bgda“®. smbad-

Byemo gomgamobbBobgdmmos sGagmo Lonbzgboom bymdg @mmgdsda.2®

2.2. LadOmi9bm NBmMgdgddg 3o3M(39mgdals

a5dm3Mnzbogo omdds

Bmamd 360bgo, @3oMs@qbo bgmdgbymdal Mggndo bdoMow asdmnyqbgds
39ba3g LobgmaBogmb BIT-500s6 ngcim bgmbsyGgmo 36m3g0nmmo ©gdamg-
3980l 033mOEnbmazal. 9308 m3, dmaog®mds babgmdbogmd Lzos 3 dgbodmgd-
mmdob 09300006 d(30mgds ©o30L asebyzg@ol 3g4o6nd3ol MFN-ab Lgggmoab
353mM0(363000.27 ogomomow dga30dmoas 8mznygsbmo 3mem8dasbs o gogMon-
3693 badggmb dmEalb 2010 Bgmb owgdamao m@3bEngo bonbggb@oom dgomo-
bb3gds, M3l Mebobdoa(s, »08 Jgmebbdgdadn Jomomgdyem dbasgb goMgdmg-
39830 30boggdmma 30MsGgbo bgmdgbymdol Mggndn o6 Imaze3Lb bonbggb@ozom
©053900b 3000by3980b 89J560D358L, Mmammozes Bobsdmgdotg dgmabbdgdal IX s
X 39bmgddn Im3q3mo 39406093900, BmBmados aomzomabBabgdmmos bgmdy ;-
rmgd9d00 56 bogMomsdm@obm bonbzgbdnom Jgmsbbdgdgdnm . dbasglbo wemd-
300 3939090990, sgMgm3g, badoMmzgmmbs ©s d39030600b 3mbggogMa30oL dm-
0L 0b39L@0(30980L bgmdgBymdabs s WOMngMms(330L dgbabgd dgosbbdgdsda,
39Mdm, ,3boMggd0 5(36mdagMgdab, MHmd 39-2 s 3g-3 3oMaafoggddn smbodbmmao
M30M58)gbo bgmdgbymdal Mgyndo o6 36 (39m@gds LonbgzgbGnom e39d0L dmasge-
960b 394060b3gddg, HMBgemaz gomzomabbnbgdemoas B0bsdgdetg ob 53 bgmdg-
3336090 Ibstal Joge aoxgm@Igdme bbgs bogMomsdm@obm Jgmsebbdgdsdn?®. Mm-
amM( 3bgoegm, 39946930 Ly YRG™ oo bLogmmbomoo 530095056 3aMsdgbn
bgmdgBymdal Gg9080b 3964@L s 3808 m3, Mo30L oby(30300, 33ox0me 56qLgdab
03 LobE3MYOL, 1 Moby 3036 (39 Egds MY30MaG gL bgmdngbymdal Mgsnda.

(3 9996909, M3Momme, LosMdoGMagm 3Msddn3ol, dobgoagsw ndabs, Gmd
3039060 bogdoo dgoddbs 3Mq(396gbEYmn goebyzg@omgds, bszdomm dg3Mo

205 Mutchucumaraswamy S., The International Law on Foreign Investment 4th Edition, New
York, 2010, 321.

26 Fogomomo, Canada—Peru BIT (2008), sbstioa II; bagdoMoggmmbs s ns3mbosl dmEab
0639 0(30930b M0dgMomadsz0nl, bgmdgbymdabs o a(330L Bgbobgd Fgmabbdgds.

27 Radi Y., The Application of the Most-Favoured-Nation Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the “Trojan Horse®, The European
Journal of International Law Vol. 18, No. 4, 2007, 770.

208 Colombia—United Kingdom BIT (2010), Art.2.3.

209

bogdommggmmbs s 33g0(39600b 3mbgggMs(300L FmEob 0bzgb@n30980b bgmdgbymdabs
5 MOMN0gMHNEs330L dgbabgd dgosbbdgds, 8g-4 dgbeal 8g-5 Bobocma.
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30056943980mgds 0dbs domgdamo badomabdnmm dgogano. Madwgbndy GM0dybs-
3o do@anbs, MHm3 of Jgodmyds 3Mmzgncnm Babgddy B3amsggbo bymdg-
Bymdal Mgy0dolb go3M(39mgds, o930 5bndbymanl dgbobgd Bommom s 33050me
o6 g0dboMrgds Ibomggdl ImMob sAbgdyem d9msbbdgdseda?®. dbasgbo 3mbaczns
30dboMEgdmos dg8mga boddggddg: Wintershall v. Argentina?™, Salini v. Jordan?'2,
ICS Inspection v. Argentina?'®, Plama v. Bulgaria?'4, Daimler v. Argentina?'®, Kilic v.
Turkmenistan?'®, Vladimir Berschader v. Russian Federation?'. bsg89%q Daimler
v. Argentina, @§®modmbaemals sdbmem@m@mds M3Mogmabmdad gobbobmg®s 33og0m
3830390 gdab s®eMmbgdmds 0dal dgbabgd, ™3 doGomswn BIT-ab bgmdmadbym
9394690L LyMEsm 3o gbo bymdgbymdal Mgy0dab g3 (3gmgds 3Om3g@NEm
©qdmgdgddyg. 88 bogddgdg GFdMboms @esEanbs, MM o6 nym gs6LsdmgEMma
13068 gbn bgmdgbymdal Mgg080b go8mygbgdol Gomamgda. oM@ ngow dgbsdhbg-
3008, M3 GM0dymbarma obgds MFN 3464@0b 3Gm(3906m bobombg sGgszt(3gm-
30b3gb s, Bmam(3 GFdNbomds Mazo03y ombadbs, Mofmymel expressio unius
est exclusio alterius®® 3G06(303L. 39Mdm@, GEMndnbomds osg0bs, MM, ,mBGm
Logofomoms, Mmd bgmdgd 330 gmo 3bs6ggdn, 30650006 0b0bo dog3gb0bal bLogdqgby
3000 sbmM(309mgdbgb mog0sbm Logddnsbmdsl, (sombobsw o6 gsdmMnzbogwbgb
306058 9b0 bgmdgbymdal Mggadol gogm(3gmgdsl nbzqb@mm-babgmdbogml dm-
Aol Bom3mdmdomo @og0b gomsebyzg@nl gdnmgdqgddg dbmmme 0dn@md, Mm3
300 sMobmegl 8noRbogl 58 8mbmab sbgon go8mdobgds dgbadmgdmaw™?™. 8bgsgbo
3mDog0s gondosms §Mndabomds baddgbdg Wintershall v. Argentina-ob Bobssm8woga,
MmEgbsi GFMndnbsmas gobozbows, Hm38 MFN o6 g58mogqbgdmms @a3gdob gowos-

210 Nikiema H. S., The Most-Favoured Nation Clause in Investment Treaties, International
Institute for Sustainable Development, 2017, 16.

21" Wintershall Aktiengesellschaft v. Argentine Republic (ICSID Case No. ARB/04/14), paras.
159-195.

212 Galini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of Jordan (ICSID Case
No. ARB/02/13), paras. 110-112.

213 |CS Inspection and Control Services Limited v. The Argentine Republic (1) (PCA Case No.
2010-9), paras. 277-305.

214 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), paras.
214-215.

2% Daimler Financial Services AG v. Argentine Republic (ICSID Case No. ARB/05/1), paras.
239-240.

216 K|li¢ ingaat ithalat Ihracat Sanayi ve Ticaret Anonim Sirketi v. Turkmenistan (ICSID Case
No. ARB/10/1), sec. 7.1.1-7.3.9.

217 Vladimir Berschader and Michael Berschader v. Russian Federation (SCC Case No.

080/2004), paras. 180-182.

MmEgbsz gHoo ©s 03539 gmabob gMomo ob 3g@ 0 bogmn 3oMEsdnm sfal boblbgbgda, ndsgy

3abob Lbgs bogbgdn godmamosbgds.

219 Daimler Financial Services AG v. Argentine Republic (ICSID Case No. ARB/05/1), paras. 239.
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693980b ©gdnmgdgddy, .09 B 0gds Mbws, doMamswn bgmdgicnmgdal g3ace-
&gbo bgmdgbymdal Mggndal 4o63LsdmgMgmn 39b]@0 bommow ©s (3ombabaw o6
B0mm0mgdL, HmB ol 88a33Mo0 Mbws 0469L 0687M3M9E0Mgdmma . smbodbmma
0689630 g& (30900 30Ms@qbo bgmdgbymdals Mgs0dal 3036 (39mgdady 0d5dg yu-
Momadob godobgzomgdom, M3 byboew o6 agm dgmsbbdgdom asbbobmgmema
M30Ms@qbo bgmdgbymdalb Hgyg0dol 3mddgogdol gamamgdo s 339x0mE 56 Gog-
LofMEgdmes ob qdMmgds, Momsg dgbadmagdgmo adbgdmms MFN 346480l @sgal
3005643980 ©gdmmadddg 4036 (39mgds, Jgbodsdabaw, M3aMs@qba bgmdgbymdal
910300 39964&0 dnbomzgaba aym, Mowa oMo gobbbgegmgds 0d ab@gm3tgs-
300basb, Ma(3 BM0dmboemds Bonmm Loddgdg, Siemens v. Argentina, Db oo 0337
363993968 (300dg oyMbmdam, MHm3 M3nfsdqbo bgmdgbymdol Mgygadal 396480
3bm3sbn nym, o6 aym gobbodmaMyyma 3obo 3mJdgwgdal gamamagdo, Moy dg-
Ladmgdmmdol sbogdgds GMndybombs s dbaMgqdl, ngo gobgzdzmo, sgMmgmsy,
©530b go@abygg@nb 8gdsbnbdgddy s MFN 346480 36(39mogdmms 36Om (3904~
e 65Bombyy 30603, Lobsd 3ol Lobobssmdmgam, godmacosbaga 3mboasns
o6 ag0dMboogdmos 3bsMggdl dmmal dgmebbdgdsda?!. Loddgdg Wintershall v.
Argentina Bobssmdga, G§M0dybamds, dogqbabaol Logdnlb ab@gMm3cg@s30abgsb
306bbgaggdom, saMmgmgg, osanbs, MmI ,obgmo gMadgdacs 3o, BmamGo3es ,y39-
o bagomba®, dgbodmms o6 agmb bs3zdstnbo MFN 346480l godmygbgdol gobogs-

€222

Momgdmom BIT-0b @o3980L a006y3980b ©qdemgdgdmsb 8ndsMmgbdom ™, 0dagg
BM0dgbomds, sbggg 9cbadbs, Hm3 18 mgznsba mmEnbal 3gMmen agm ofg96@nbals
8096 3gmo35bgdmmo ,3m83mgdbyco bobswawgdal® gobmymaggmo baboma ICSID
M0 Mmagabogol, MmIgmoag ,domgdnem b ymyamoym 0bzgb@mmal dogM ad
306m300, Bo 306HMBoms(3 0gbs Bgmazobgdamman?2.

30093 gfmo Lonb@gmgbm Lsgddgs Plama v. Bulgaria, Gmdgmog sGegmobgm
0465 3mbbgbogdmemn 53 bodGIM3dn o LEMM g 83 baddgl ,m30Mab3nMqdgb” yzgmsdy
398500 maffezini v spain Log39b, 306500056 LEMMOSE asbbbgeggdmma, Mo yHoo-
960 a58mBMn(3bo30 3osbyz9@nmagds 0db6s Bomgdmmn??t. 58 boddgdg GMndmbormds
©do@a0bs, H™MI 30Ms@gbo bymdgbymdal Mgg0dal ao63LsdbmzMgma 39640 nym
dmbm3zabo @o MMadMM3zobn, MmMIgmoa oMome Ladm(zgbm MBmgdgddg Mbos

220 Wintershall Aktiengesellschaft v. Argentine Republic (ICSID Case No. ARB/04/14), pa-
ras.167.

221 Siemens A.G. v. The Argentine Republic (ICSID Case No. ARB/02/8), para. 106.
222 Wintershall Aktiengesellschaft v. Argentine Republic (ICSID Case No. ARB/04/14), para. 186.
2 odgq, para. 162.

224 Batifort S., Benton H., The New Debate on the Interpretation of MFN Clauses in Investment
Treaties: Putting the Brakes on Multilateralization, American Journal of International Law,
Vol. 111, No. 4, 2017, 888.
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3930 (39mdnmoym, 5639w, Bmasmaw, d3ognm 3mb3mgdnzsb bogommgdos yggms
FGH0om30.22° 3modob BFMadmbomal FoamBolb boGommy 8amBsmgmdl sGs 0dwg-
bo Moz GMabsdn ,bommam s (3ombabae®, Modpgbswaz 08530, MM GM0de-
Bods, Bmamt(g Boblb, googmmnsbs gb gMads @edoggMgdemmdals gobbs3momtg-
b001 3d0dg §3060000056. GH0dNBomBs 50b0dbs, HMI ,dMsgom3bMog0 56 mMIbEGogn
LonbggbGnEom bgmdg3Mmmgdolb ogdabab ©s30L goEsbygzg@ ol L3gEog NG
©g09mgdgdom, o6 dgadmgds agmb Immmeanbo 0dabs, Gm3 LabgmdBogmgdo wo-
&™39396 506036y ©qdmmadgdlh Mmoo, bsdmdsgmm (bsbommdmag) Rsbsoz3myg-
dsb 39MbL3gd@ngom, M30Ms@qbo bgmdgbymdol Mgyndnmseb 3odmBEobamy, aomMms
obgmo dg8mbgg3980Ls, MmEgba LabgmdBogmagda smbadbymal dgbabgd 33og0-
mE ©5 bsmmom d9msbb3wbg6 2. m3nms@gbo bgmdgbymdal Mgg080L 100%-0560
ommgdmemmdalb mozmoxgMgdamonm MBIgbs 360d36gmmzbam Lznmmyds ©m3o-
606930l Bmmbmgbal gomamgdb.?” 53 Mamm dgdbouoymo goggdom, oz Plama
v. Bulgaria bsg39bg gooby3980mgdalb 303mgdo GEmadqbamal 3mDa(z00Ls s do-
0gdmmo g506y39@0mgdolb mmaogsb as3y39d0m, 8nzsmo 03 ©sb 336030y, HmA
3603byymn doamds s gds@gds g3gbals 3mbggb300L 3mmbmgbgdls s bsgHmadm-
Gobm badsMommol dmgsw 3nb(3039dL.

Bmgowem, 3960L 3mbggbz0s Imombmal, MmB LsgMmmsedmMabm @mMmadmbamad-
3> gobbodmgmmb bgmdgzMmmgdal yggms 396480l 33og0m ms (39mbobs 36nd-
36gmmds o aomabyzg@omgds donmmb oMadgb@&qdol 33ox0m W30Fodgbmdal
boqg'gdgggcbg.zzs LBmMgE Bg8mambadbamob gomgsemnbbabgdom, bagbgdoo mmaon-
30608 8 53356 0Mgdmon, HmI babgmdbogmb 0obbdmds sGdoGMmsgdyg, abgzy
Mmameg dabo sbbdmds dobo LyzgmgbnGg@ol 69dalbdag®m Lbgs bgdogmaymmdoom

dg D39y, mbos ngmb 33080mm s Bommom FmMm3gmomgdmmo.

3. 93063839bo bgm3gbymdab Mgg03ab dmddgogdab

gd3Mamagda sbmnmgdalb dgbabgd dgmsbbdgdsda

sbmznMgdal dgbabgd Bgmabbdgds ¢30Ms@gbo bgmdgbymdals Mgeedl dgdwga-
BonGom 30635 Eo3L, LojoMomggmm o g3tm3al 3933060, Mmamz bgmdgd 33-
Mgmo 3bsMmggdo 0gdgb 39mEgdmgdsl, dbsfgms agfapomm 3069dLb ©s dsmn

225 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), paras.
198-204.

26 odgq, para. 223.

227 Maupin J. A., MFN-Based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a
Consistent Approach, Journal of International Economic Law, Vol. 14, No. 1, 2011, 187.

3960b 3mbggb(300 Lobgmdg 3B gdm Lodsmmemal dgbobgd, 1969, xben 31-32.
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BomImBoaqbermmdgdl, obggg Gmam(s, dsm dgnmmdae 3mI3o60gdl, Gomasmgdl
035y 9M5653mgd bgmbaymgmoa Mgeoda 30560dmb, 30Mg 30560ggdbgb Lo 3nmam
0nfnoe 30693, dom Gomosmgdl o 60680’)80@336@(0636[).229

22014 Bemol 27 0360bL, bgemo 3mgbg@ms sbmznMmgdal dgbobgd 330705b8360b“230,
(3 035L 60d6ogL MM Sbm(z0M7d0lb Fgosebbdgdal bgmdgd 33Ggma Bbsmggda mo-
30bggmem Jomomgdgb dsmmzal @cm bgmboyFgm Mggeddg omzo gb gomge-
mabbabgdmmoas g3dmgegdamal bbgs 439460l LonbggbEoom bgmdgzHumdaom,
o330 boobGgMgbmes Mbes aogM(39mEal 0y oMo Y3aMo@gbo IM3yMmdals omJds
sbgo dgdmbgggzedn ggcim 3agdatmol s6obgge LobgmdBagmgddg s Medgbow sjgom
3o Rmgds Jonmommb sbmzncgdal dgmobbdgdady. ymzgmogg gb 60dbsgl, Gmd
63960 dbagl o6 043L MBmgds 033mME-9JL3MEOEG b osbgbmb YRH™ Jomamao
a000bobogda (bodogm s Imbszmgdgma), 3000609 qb ascmzsmabbobgdmmoas bm-
Rmom 354HMob MMa560bs3006 BngH Lbgs J39460bmzg0b. 2" omd (3, sALYdMBL 58
Bgboeb mMa gsdmbszmabn, gbgbns: ¢3aMo@qbo bgmdgbymdal Mggoda o6 ImJdg-
©g0b g36m303306bs o LadsMmzgmmb dnge Lbgs d39y69dmeb o©gdmm dgoo-
bb3gd93dg megobygema bogagtm LogM3olb BmEBaMgdsbs ©s Lodsgm 3o3d0cdy,
306500006 30658 LMd530" o6 go3M(39mads 3oMEBamMMIabs ©s ®s653dMmI-
™30l dgbobgd dgomebbdgdals 306 Ebommgddg,?? s8sbmabsgy, sbammann®o sbs-
bgbo 3mddgmgdL, Mmegbsis 39Dmdgm 43994690L gogm@mdgdemoa sdzo dgmsebbadgds
9035690056 LabsdmgHm gogmdal bLEndnmamgdobogal.

©50b3360L Lobom Nbs nmgzel, MM g36imzezdamo bofmdmawaqbl g, Labg-
3Bogmb s gobbbgeggdmmo bagomobobom Mgammssngdas badstomggmmbogals,
Mmam&z 9Mobg3Mmo d3gybobogol s g3dim3s3dnmal Bgzmo LabgmdBogmgdabmgab.
0913(39, BoMMdmNd 3badbymn 30MEadnM o6 30l asbbsbdmgMmoa 3o @bommm-
b0 5 M6533MMBmmdalb dgbabgd Jgmabbdgdadn, Boged g3@mmzsgdafo Mgmm
Bogmad aomababolb ©ssbgbgdl Lojemmzgmmb 08 3MmEydonbmgalb, Hmdgmag
M30600&gbmdsms bggdedo bgwmgda?®.

65(3 899690, MdMomme d0dbgbbe s 0b3gLE0(3090L, dgmabbdgdodn dsgama
360d3b6gmmgbo gdymgdss, Hmdgma(g Logmmsdmmabm dabbgbal Bomdmgdals bgem-

229 sbmznMgdal gbobgd Jgosbbdgds gHonl 8bMog, LodeMmmggmmbs s dgmegh dbmoag,
036m353906b ©5 g3em30b 8@mIPMa gbgManal gogMmnsbgdslb s dom B3 babgmadbo-
gmgdb dmmab, 2014, 3xbema 79.

bgggmoadyg 8., sbmzoMgdal gbobgd dgmebbdgdol gogmgbs LadoMmggmmbmeb ©s3o3-
doMgdmm Lonbggb@nzombadsMmmmgdMog MMm0gHomdgddyg, gumb. ,8sMmmnmdbogmmgds
o 396mba”, Ne4(60), 2018, 66.

930mM3Ym 359Mm0565dsms 3mdobos, Mol 6068m0Q636b 33m06b8360 35MEBommMboby
0565336M3mdob dgbobgd? mdoemaba, 2000, 10.

0d30-
23 adsg, 11.
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d936ymdsm mbrs dagnhbomon. y3nfs@qbo bgmdgbymdol Mgg0dawsb godmdonbsmy,
(3939990 N306158gbmdgda o6 Bngbodgds bbgs J39946q8L, MMIgmms(y 9Mc8sbgom-
096 mH3bMng0 Logosbobopm Fgmabbdgds 530330693 %,

sbmoMgdalb  dgbobgd dgoebbdgdol 79-g Fqbmoom  gscmzamobbobgdeymas
28Mgm39 358mbs3moabo, GmBmol mobsbdswsz M3oMs@gbo bgmdgbymdal Mgg0da
oF 353M(39mEads MEbmaGo abggb@nngdol ©o(335bMeb ©I3egd0Mgdmm abgo
mmbobdogdgddy, Mmdmgdo sMgammomgdgb 0b3gb@mmbs s babgmdbogmlb dm-
0l ©a30L 8magemgdol 3Mm(3900mMgdL, s3sbmabsgg gobbobmgHmmbo 56056 bbgs
Lonbggb@nom bymdg3Emmadom. s3Mogs®, dga30dmm0s Z3EaNbmm, MM Jotos-
0o, sbmznMgdol dgbobgd 3gmsebbdgds s30madl dbatmggdl, dosbodmb w3amsdqbo
bgmdgbymdal Mgg0da Bbsmgms agFomogem 306 gdL, md(39, 83 Mggndal dmJdgmgds
bmemma 38 gMosmm@mbsedsmomgdmogo mmbobdogdgdom dgdmagsmamads, bmenm

235

badMm(3gbmbadammmgdMag Lo 3nmbgdmeb dadsfmmgdom 30 56 3G (39m©Yds.

4. 943063879bo bgmdgbymdalb Mgy0dab Im]3dqggdal
gBd3Mamagda 33¢MMabs s G3Maggdab ggbgMmsmam
d9056b3dqd53n (GATT)

doGmnamas, GATT sfab godmdobs o Gofaggdol g9bgHeman dgmabbdgds,
Mm8gemo(g B0dsMormmos 30dMmdobygb s dgEsmgdom bsgmgdawm gbgds bonbggLbdo-
o™ bggfmdn 3mgdgm 30Ms@gbo bgmdgbymdal Mgyadl, mgdzs s3omgdgmas
3560b5bEgMML, MM o dmEMob Bodwgnmom MbgdmdlL jogdoMa. gogmmds mo-
30bmogem 3o3mgbal sbabl LonbzgbGnz0m Ladd0sbmdady. M3nEdBgba bymdgbym-
30l M95080b 8md8qqds GATT-0b gomamqddo 30 asdmabs@gds 08sdn, Hm8 WTO-b
439 Bg36nb ,8basgbo” 3MmEmddo Mbos ©3993980gdsMmML gMmbso® Im3ymm-
6o, 3gMdme, M30Mo@glb dm3ymmdal, dom gbndgdoo gMmbsomn 3Mogomgaogdo,
653 80boggdgma sggm 3ab30bdgmoa Lobgmabogmb dogm bs gmmsta om@oboodonl
4399, baggmem o6 bbgs babymdbogmb 36mgg‘3dgnob236.

dgmeg bmgmom m3ab dg3gm3 130ms@gbo bgmdgbymdal bEsbwsmEo GATT-
ab Rsdmysmndgdoom gobes gubsdgb@mca 36nb3030 bombmom 3ogemdabosb do-
3560093000.2" GATT-0b 1.1. 39bmo dmombmgl, Bm8 Ladsgm gowsbobogmgdmsb ©s

24 0439, 12.

235

bggogmady 3., sbmzoMgdal dgbobgd Jgmebbdgdal gogmgbs LadoMmggmmbmeb @sgeg-
30636‘3@ Lo0bggb®nsombadsmmmygdMog mﬁ)mogtﬁmmégb‘bg, J9Mb. ,doMnmAbogmmagds
o 3obmba®, Ne4(60), 2018, 81.

26 The General Agreement on Tariffs and Trade (GATT 1947), Art. 1.1.

237 Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 865.
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obmob s3ogdnmgdam Mgamms3090006 ©s353d06gd0m, 63dobdogMn 3ot g-
bmds, GBmIgmoag Jobaggdmmo ozl 6360bdagm 3BmENdEL, Hm3gmoag nbomdmgds
gfmo bggeal 80gM, onymzgbgdmog s M3ommdme dogbagmlb yzgmes Lbgs Byzm
bobgedboggmdn BomImMImdacen ,dbasgl 3Gmuon @ L 2%

83 9893bg, momb babasbdom snbodbmlb gunbwsd b mco odsdymmds GATT-
do 3oMs@gbo bgmdgbymdal Gg7080b M3gMamgdsbmeb d0dstmmgdoo. GATT-ab 1.1
dgbemo o6 3Mdomagh Gomnggdolb ©obgmadabssoaol yggme gmmdsl yibmgm dm-
3bmgdmgdL dmmnb,?? Mowasb ,dbasgbo 3MmwNd80b” 3mbgg0s 860d36gmmgsb
3mdbommdsl g30030DmdL. gfmo 3GmEed@nbogal 806ngdgdmmo M3nMme@qgbmds
mbos d0qgbagdmb 3gmmgl dbmmmm 08 d98mbizgzedn, e obobo G0sb ,8Lasgbn"“?,
03M0gom, bobgmdbogmgdlb o6 g3@demygdom bbgowabbzs babob Logdmbgmby asb-
Lb3o398mo Gofmoggob ©sbgbgds. 838 Imgbarmmdsl odglb 360d3bgmmaeba g3mbmadn-
36-3mmod 0 3nco gagmgbs GATT-3g. magobo s@boo, MFN-ab 36063030 gbobsscm-
3gaqds m@3bEGngzmdal 3(06(303L. gb dam3sfgmadl ndsdn, Bm3d Jggysbs o6 xbwos
LoMggdmmdogl bbgs J3gy60b dng& dgmogabgdama gogmmdal modgfamadsznal
130658 gbmdom, m9y30 Mmego©3g oM ,obEab® 580l Gobl megob bszmmamn godmmdals
m0dgMomnds(3000. mEIbEA030 oMIMIgda 3o 339mm0 Im 3909980l gobbm 30~
qmgdab/otasbbm309madolb abom, bdomow Jodsmormmos 08ab 396, ™8 mMagg Lo-
bgm3bogmb dos 33stmgmmdomn doems, abggg MmamE g dmbabmmgmds, ©smbda-
bgb 3o4HMab m0dgBHomadsznol mGbEMngs© 39695308 mMmMdsd0.2" GATT-ab 1.1
b sbgMbgdl s0@sbmb Mg303Mmz0mmdal goM3399mo gm@ds, MHmIemal o9)-
30mgdemmds 308m3nbasgmdl g3mbmadngnM-3mmodnintn Logndgmowsb, Moms
abON639mymb Gofngggdolb umm dg@on dgdznmadol LBdMmo, Moz J39ybgdL
©0b3M080bs300L Ladmomgdsl sdmgsl 3MmeEnd@ab 3339mMs@ godmbs@nmoa w©o-

28 The General Agreement on Tariffs and Trade (GATT 1947), Art. 1.1.

29 Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 865; ob. (308069ds: For an overview of early GATT
case-law supporting the practice of allowing GATT Members to establish fine distinctions
in tariff schedules, see William J. Davey and Joost Pauwelyn, MFN Unconditionality: A
Legal Analysis of the Concept in View of its Evolution in the GATT/WTo jurisprudence with
Particular Reference to the Issue of “Like Product’, in Thomas Cottier, Petros Mavroidis
and Patrick Blatter (eds.), Regulatory Barriers and the Principle of Non-Discrimination in
World Trade Law, University of Michigan Press, Ann Arbor, 2000, 13, 28-31.

240 Kurtz J., The MFN Standard and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 866.

241 Qrganisation for Economic Co-operation and Development, Most-Favoured-Nation
Treatment in International Investment Law, OECD Working Papers on International
Investment, OECD Publishing, 2004, 8; ob. (3080Mgds: Vandevelde K.J., US Bilateral
Investment Agreements, the Second Wave, in Michigan Journal of International Law,
Summer 1993, 15.
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B9M96(309(300L A 7600.242 Mmam(3 HE™MEgHE 330 83mBL, ob God8on, Hm3
306390 3gbemo 13d3q90L Lo@oMogm ©o(3350, yzgmongd @obschgbmeb gemaw,
28Mgm3g 60dbs3Lb 035, M3 Fob bws dgodymdogmb dgbadsdobo 3g4sbnbIgdan o3
Lo@omogm o330bmgal. 39@dme, bobgmdBogmgdn, MmAmadaz o&oMgdgb Lode-
Bogm ©5330L 3mmo@ngol, 3bsw bos 0yzbgb assgmmb 330g0m Labmazgda 3Gm-
©9d&90L ImEnb, dgDrmmb abgma 033mE G0, MHmIgmoag Mgomman bogMmbal
114360b sgnmmdMog 3bomBmgdmgdl, sbg3g, 39dr ML GofMnggdals madgHsmo-
B30 08 3MmENIEgddg, MMImgddgoss o(330L FmbLBs dobamgdo ngbgds dows
06896 gbgdobmgal.*?

Gemgmeg GATT-0b 3gmEmgbomabbmgsebo dgmomgds, gobomgamabbobgdgmos od
&030b dgdmE3qdo, HmIgmms ,dMsegzom3bfng Fmbymdobsi® dggiogds M3omo-
&gbo bgemdgbymdal 3mb3gx 300 Ebmgm 0b3gbEMMgdLs ©s 3o abggb@nzngd-
by 308mYgbg30bal.?* bagmbmom gogmdolb dsmngMgdo Rzgmmgdng dmddgogdl
LobzeMmby s BIoMow nmMzomobbabgdl mos abzModabsonm mmMbabdogdgdl,
HMamO0(300 MomEgbmdmogo dgbmmoggdan ob GofMnggdn. Mmamt(y smnbadbs, 3
39bm3980L 3mblbbob doMocmswo g3mbmBognma bagedzgmo domnsb dmogmns.?*®
MFEN 3gbmoal mgan@edn@mds gogemdal 3mb@gdb@do 306©sdnd ©s ddommm
560l 8393306 9dmmo 03 dmog& 53mbmdogn® d93mbz9396056, BM3mgdas maz0lL
3bM0g, babommdMng o39dmns 03 Gogd by, MM ©abiMmadabssomo dmdgdols dg-
©9a3900, BHmam@oes GaMogmdmngn dgdbmmosgda, Mommgbmdfngsm dgostgdom
2303 g3dmbomgmygmo s sbowagbns.?4e

Logmbemoom g3odmdabgeb aobbbgszqgdoom, wibmgmo 0bggb@mEgdal dgbgemoa-
Lo o M3gMnMgdal doMogMgdo, MHmamE(z Bgbo, o6 0mgdgh LabodmgHm gooababe-
©900b gm@3sb, HmImob dgoaagdoz s@znmem obowggbos Memmgbmdmogsm ©s
6°b°682’°°'247 LonbzgbGoEom Mbabdogdgda, Hmam&(z Bgbo, bomImewaqbl domg-

242 \/andevelde, K. J., Model Bilateral Investment Treaties: The Way Forward, Southwestern
Journal of International Law, No. 18(1), 2011, 308.

243 Robert E. Hudec E. R., “Like Product”: The Differences in Meaning in GATT Articles | and
IIl, Regulatory Barriers and the Principle of Non-Discrimination in World Trade Law, Uni-
versity of Michigan Press, 2000, 7; ob. 5080Mgds: To be sure, the effects are not exactly
symmetrical. “Discrimination® that consists of lowering barriers to goods from favored coun-
tries can also involve a little trade creation.

244 0d33, 8

25 Brown G. A., Stern M. R., Global Market Integration and National Sovereignty, The World
Economy, Vol. 29, Iss. 3, 2006, 270.

246 Robert E. Hudec E. R, “Like Product”: The Differences in Meaning in GATT Articles | and Ill,
Regulatory Barriers and the Principle of Non-Discrimination in World Trade Law, University
of Michigan Press, 2000, 11.

247 Mutchucumaraswamy S., The International Law on Foreign Investment 4th Edition, New
York, 2010, 449.

50



5B gmgmgmosbo

39mofgdgmo 3oMosb@gdol goGomm bs3mgdol bsBoml, Gmdgma mass 30dmgda
Lobgm3Bogmbmgal. Mo ®dds Mbws, Dmangfma LonbzgbGaom mmbabdngds aog-
M39mEgds Lodmzgamby Lbgoabbgs Babobbofmn 833980l Jgdm39d0L cgom-
LoBGbom, HmamMoges 9399460l g3mbmadngol gom3zgmmo bgd@mmgdol obmmags
0639L@0(30980b030L%*8, saBgmgg, dgbadmgdgmoas Mommgbmdagn dq9dmuMozgda
D3bmgmo 0bggbEMEgsal Mommgbmdady, MmMImgdaz @ed3qd4mos Jmb Mg mem
LyBMEAT0? s L3MNbabanbs s Mganb@Mazonl 3Mm(39MMd0. Bogsmomsc,
DEbmgmo 0bzgb@MMgdal baboowgdgda s3bGMamnsdn 0bggbBo0gdals Robsdoe-
90moE 30M 33990 Fmon dmzcgdolb dg300 Imombmalb s3b@Momonl sbm-
@60 0639b@0(30930b asbborgol Lodgmb 9@ Yymdnbgdsb.? gl Ladgm aobobomagl
Bobomagdgdlh smbgdmmn 30dbgbob dqbodgbsm (Joxemosbo sd@8o03980 50 doemomb
33bEMImoNH EmEsMdg Fg@n) o o6 as33MmEB gL L Bobswawgdsl, o) ob o6
96065503ga 93 9Mm3gbmem 6@ 9MgLgdL.! Bombgwsgem 58abs, Jowgz dg36n 8oMg-
a9momgdgemo mmbabdngds ao36(39m©gds 0635L@MMgdal dm3ycmmdabg dob30bdgem
Lobgmdboggmadn dgbgemal dgdmaa. ©3MngsE, Y3aMaGgbo bgmdgbymdol Mggndal
LEObESMENL ImMJ3ggdal Gomamgdo LonbzgbGnzom sb3sMgddY 3MmEBgbzonFow
39360@ NROM FoMNMs, 30M g Ladmbmol gogMmdabmgal. ob dgadmgds gogc(3g-
mEgb y39ms 0bnbEMmnsdg s yzgms dgbodmm banbgzgb@nom bogd8nsbmdaby.??

bmgngfmo dgbgmob dgdamdn doMgammoamgdgma mmbabdagds dgndmgds
0gmb 0330600 ©obyMndnbszonmo, Hmam@azss dgbEmmgdalb 8mmbmgbgdn.?*
ab 960l 0b35L@MMgdabmgal ebgbgdmma ommdgdo (oMo ©s3330Mgdmmns
3ob306dgema Lobgmdbagmb ng® bobomabgdal dnboggdsbmeb), Mmam@azes mm 3o-
@0 dobss@bol Immbmizbgdo (30mmgdmmgds, GmB 0b39LEMMEL 8ogm Bomdmg-

3o 3MmEy 300 3ob3nbdgm Lobgmdbogmadn dgn(303009L sanmMdMag Bobomgdl

248 Presidential Regulation Of The Republic Of Indonesia Concerning Lists Of Business Fields
That Are Closed To And Business Fields That Are Open With Conditions To Investment,
Number 44, Art. 2.

249 Kurtz J., The MFN Standard, and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 867.

%0 adzg, B68; ab. (30@0cgds: For example, proposals by foreign investors to invest in Australia
over certain monetary thresholds require notification to the Australian Foreign Investment
Review Board. That Board will examine proposals to acquire existing business (with total
assets over A$ 50 million) and will not object to a proposal unless it is “contrary to the
national interest”. See the Foreign Acquisitions and Takeovers Act, 1975, c. §§ 18-21a
(Austl.) (and accompanying Ministerial statements).

251 Foreign Acquisitions and Takeovers Act 1975, Art. 18-21.

22 Thulasidhass, Most-Favoured-Nation Treatment in International Investment Law: Ascertain-
ing the Limits through Interpretative Principles, Amsterdam Law Forum, 2015, 21.

253 Kurtz J., The MFN Standard, and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 868.
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35633900 mEgbmdom), spgammdmago 3gMbmbomal ©sbaddgds s gdbmmmaon-
ol bogemEgdmmm gses(398s bLobgmBBogmbmzolb (bdnMaw bagsmmgdamm ma3q6-
Bomgdal Immbmgbgdom).?>*

538339060 353mbs@ o ol 3003065 (30mmo dmdgdob dgdmbzggze3a(s 30, 3odg-
3900b 93mbmdn 3MHo obadnmgds o6 560l obgomn 33550m ©s SdLMmEME MM, Mmgm-

255

(3 LdgMBOoo 3ogMMdal @b 3M0dabsz0mm GoMnggddg.*® (3bowas, HmI 0b3qgbGm-

90bg 3gbezg80L 3mblbol bsgncmba (HmIgmag Bobommdmng asbbm(3ngmogds
13005 9L bgmdgbymdal Mgg080b 39640l FnmEomas@gmomobsznol ggmbdznom)
3936090 YBOM ©gmo3sGMa bogombos, oM M30ms@gbo bymdgbymdol Mgg0dol
LEObIMEGOL ImJdgEgds Ladmbmom gogtmdsadn. s8Gngsm, M3oMs@qbo bgmdgbym-
b0l ®9¢080b mgan@ndsz0olb Lobyabo dgsgmmbgon, HmamE(z 033mAE om0 babgem-
3bogmb 93mbm38n Mo 3gomnmomgmdal s3@mIsGMsom aodmngmgds bagogmm sbds-
M9dDy, go(30mmgdoc Moxymn sMandgb@ns banbggbonm 3mbEgdL@adn

20639L@ 0309030 930M5@gbo bgmdgbymdal Mggodal bogysblbgdol gobbomgals

256

gfo-gman dgbademm gbs s@ab qamm oo 3aMdbmdgmmdobs @s ambagfmgdal go-
dmhAgbs dobn go8mygbgdals dndstron bgmdg3Ermmgdal ,oec%0869d0b* Bnge ©o3950L
3505693980L cgmﬁ‘aagégo.‘qw o993(39, 0635LEMA-LobgmBBogm ©ogalb gowsbygy-
&ob L3gz0gngs 03 gobzomemgdsl, ymggm dgdmbgzgzedn obemmagl dmdsgsedo, go-
3399mbomom bagmagdow bogaMommmb booab.

V. 03b 336>

6536m3ab 30Ds60 ngm ghg969306s, HMI 3oMsBgbo bgmdgbymdab Gggndals
303myqbgdol domds asl dogmo Mogo gon@3393mmdgdo, 30M3qem Moado 3o,
dobo bogMomm godmygbgdal 3obsbdgbmbommmds, Bom 18g@ gl 353ab, Mmegba(s
o6 860l 33o80m asbbodmgMmma ob Lyggmmgdo, Hmdgmbsi nan dmazagl.

24 043, 870.

2% Hausmann R., Hwang J., Rodrik D., What You Export Matters, Journal of Economic Growth,
Vol. 12 No. 1, 2007, 5.

256 Kurtz J., The MFN Standard, and Foreign Investment: An Uneasy Fit, Journal of World
Investment & Trade, Vol. 5, No. 6, 2004, 868; ob. (30806gds: This difficulty with the wel-
fare-enhancing touchstone for legitimacy also applies to many of the newer rules that char-
acterize parts of the Wro compact, such as the General Agreement on Trade in Services
(GATs) and the Agreement on Trade-Related Aspects of Intellectual Property Rights (the
TRIPS Agreement); see Howse, supra, footnote 12, 365-366.

27 Thulasidhass, Most-Favoured-Nation Treatment in International Investment Law: Ascer-
taining the Limits through Interpretative Principles, Amsterdam Law Forum, 2015, 23; ob.
3o@otgds: Schwarzenberger G., The Most-Favoured-Nation Standard in British State
Practice, British Year Book of International Law, 1945, 104.
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30Mggm Moado, M3 on30omgdmom Nbos gsbbmM3ngmuogl, ool bs356mbawg-
o (33momgdgdo. 39Mdme, 3oMmsGqbo bgmdgbymdol Mggndol dMogemabmo-

3m30056 353mdmnbaty, dgndmagdgmoas dobo ghmasbo (36560l gm@Inmamgds,
Amdgmo 39@-bszmgdoe dobomgda 0dbgds mammgnmo dboMobogol, ogd(ye,
dgbadmgdgmons 03 dmgswo 3M0@gcondgdal Rsdmysmndgds, oy Mady oym-
©bmdoo bos Imboglb d98am3 dgmsbbdgdgdda m3nMaGgbo bymdgbymdal M-
g080b 3063Lobm3Mgmo ©gdymgdol gm@mBoMmgds. smbadbaymo gsmgemalbnby-
3 0bs 046gL, HmamE (g LagHmedmmabm bgmdg3Gmgdgddn s bbgowabbgs
3™b6396(3093d0, obg gmgbym 306mbImgdmmdadn, Mobo @obszmobol Bamgmo
dogomnmons bagoMmggmm.

83sbmobagyg, dgbadmgdmmds 080y, Mm3 dbomggdds msgsm asbbsdmgmmb
Mmammo mEm3on ©d M BoMamgddo ndbgds asdmygbgdmmo M3oms@gbo byemdg-
Bymdal Mgyndo dgmabbdgdgddo, bgmlb Bymdl Bgdob godmgmgbobs s dbamgms
®565L6mEMB0b 0bLBoGYEL, LobgmdBogmlb byzgMgbadg@ob 35638 3o(3gdsbs ©s
13068 gbo bgmdgbymdol Mgg0dab, Mmam@ s banbzgbBoom bedsGommab gMom-g-
00 §besdgb@ncn 3M0b(3030L LEMMo JodoGmymadoo gsdmygbgdsl. Mmam(s
6536 MBn@ob s LosFmdaMogm 3@ n30sb gs3magzgms, yzgmsdy dg@owm 3GHm-
dmg3g9d0 Bo@mImadmds 30Modqbo bgmdgbymdob Mggndalb @seggdol gomsebyszg@ ol
399960b3bg 80360 (390mgdabsl, o bommom BoM3mImdL 03 dndoGomymgdsl, G
bEngo asbo@emgdgmoas bbgsmabbgs Mggm@ds. dgbsdsdabsw, d0bebdgbmbaema
0dbgds Bbofggdds dgmabbdgdol omgdabsl, smomgdmm as0mzemabbobmb, x3o-
58 gbo bgmdgbymdal Mg9030lb dmJdg0gdsl aobogd3mdgb 3Gm3gbmsmey® Boboem-
bg, o) Bbmemme oG gfnsmafn bsBormno dgdmogamamgdasb.

LonbggbEoEom GFModabomgdn, dgbadmms nodgol, Mm3 bdoMsw 0bggbGmm-
bg MmE0gb@0Mgdnmba sG0sb. 9398 gL dgdmbzgzedn, MFN L@ sbos®Eo gomomme
ol gob3sMGgdamoa abg, ™3 dmogegh dgboedyg J394balb bymdgzGymmgdgdals
Mmamtg 398 gMosmam, sbggg 3Om3EYMYm bszombgdlb. dgmgasm, dgbsedg dbo-
A0l bgmdggMnmgdgdol o390l aoebyzg@ob ©gdamgdgdo 3o asdmaygbgds
doMomso bgmdg3emmadosb asdmdwmnbomg ©o3980lb dmboggefmgdmem, o3
063930 3963393 Mbab s 3MabEdomy@mmdal Mgyodabomgal. o6 sOLdMAL Ro-
dgbgdmmo 354060B80 baobzgb@oom bgmdggmnmgdgddo sbgomn gowsebzgzgdab
dmboggomgdmo; umm dg@a3, ob dmombmgl dg(360gc oMol oms 3oz
Rofomammdal sem@gMbs@onmo §946030L 398ds3930bmg0b. bogoGemom dowam-
3909 @abgybos, 3mb3@momnta gzmmyynal odamabbgds &gjbGne abdg-
M30Mg&o300bmab ©s bgmdgzMmagdol 3m33mbgbEgdal nbrngomsmym@n s38m-
BmBool smosfgds, ag0fzgbgdl, oy Gmame dgodmgds obgboglb dgdbmmwggdo
LonbzgbBoom GMadmbamadals nbBgM3Mg@s(300b obL3Mg(300dg. o9 8mdsgsmadn
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LonbggbBoEom bgmdg3EMmgdgddo d3ox0me donmgdgb s3g30M@ b M3MgEn-
gdme 360b(30390L, gb NYBENB3gmymRLb ghHmazemHM36gdol o 96303wg36H-
mdsb 080l dgbobgd, oy Mmame o6 bos 0gdbgl 356356 gdmmo Lanbzgb@azom
LOBMMNL BNMbEsdgbG MM 3M0b303500.

dgbadmygdgmas gogomgemabBobmm 3 gocnsb@on: 1. bagHome gsdmEazbmb
bgmdggemmgdada dbamggdds g3ncs@qbo bgmdgbymdal Gggada. 2. 0sbgbogl
dgbm3gdn 930msGgbo bgmdgbymdal Mggodol gedmygbgdsadg dgmebbdgdals
domadn dgbgmol 3mdgb@owsb. 3. abgbogl s asbabadmam&ml dgdbmywmggda
LoByal, BobabobgmdgMmmdm g8 e3bg3y. 3gdOHNggda 3o dgodmgds aymlb dg-
dgabsnmon: 1. godmomobmb yggmes 6abs o6 dgdamdo bgmdgzdumagds g3nme-
&gbo bgmdgbymdab Mg¢gadal dmddgogdal gogM(39emgdabasb. 2. gssbsmabgdam
0d6gb ,3basgbo aoMgdmgdgdn” s Jgbadmgdgmos, saMgomgg, LomMogb@som
Loob 3mbobsbal dg436s oMbLgdmma 3ModG 0306 gsdmBEabsaty, Mo aoyswe-
30mqds 3bomggdlb Lod8mIsgmme gsbgbadmzMam ,8bagsgbob” 8603369mmds o
LobmgMgdo. 3. godmbogmabgdol go3g0gds Mganmbema 0b@gamagnol mMasbo-
Bo30980bo o MEATogo 8893360l bgmdg3mnmgdgdobomgal, Jogfad sdsbomabe-
39 a%3madozbgds LabgmIbogmbomgal Lgbbogono s LG ggommaew 3603-
36gmmgebo 3mbzmg@moa bgddmegdoa.

30658 gbo bgmdgbymdalb Mggodo dgbadmms agmb, Hmame g 3dmgaga babo-
smab, abyg 3Gngomgangdol 30bndgdal 3dmby, oo dmEol domDdgw 33Mmsmo doxg-
boo gogmgdamo s yzgmoexgho 35dm3bsmgmdl o350 FMEIYmamgdowsb.
LooMbdoGMagm 3Magd@03obmab dodsmmgdom, dgndmadgmoas 0dob dds, MM Hm-
dgmodg 3mb3Mg@moa dadsGornmgdom 398w ababggbos, gnbsawsb mommgma
domgobal gosbyzg@omgds gsdm3obasmgmdms ymggmo 3mbiMg@ma bsgdol
30693m7gd9800sb s Y30Ms@Ggbo bgmdgbymdal Mggndal dmbomgzsbn gmEdymo-
9000056, M55 GM0dNbomgdl sdmgzm gsobybodmgmgm dgbadmgdmmdgdl, Goon-
3y J99wgds Romgommb Hmamy ©obgmndnbmm Im3ymmdsm, aby g3omsdgbo
bgmdgbymdol Mgyodab gogd3gmagdol bygMmm. dgbsdsedabo, Labyalb 98 e3vg3
@306 gbo bymdgbymdal Ggg0dol go63LsdrmgMamn ©gdnmgdal bosmmom ©s
BbGo FMEINmMaMgds 0530006 s5MoEgdos dbaMggdl ©sds@gdom aon339-
3mmd9dbs @ LdsMbdoGMogm 3Mog@onzal Mowogomy® asbbbgoggdgdl, gobsnwsb
0bobo dgdmgombo 0d690mEbgb 03 gmEINmacgdom, Mo BMEMIYmomgdsy dm3g-
o 0g6gdmes dgmabbdgdgddo s dom 30 damgdmma goebyzg@omgds seom
303m0639300 by (3bofg ol nbosl oMEmLIMMEb30530.
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