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i 

winaTqma 

 

qarTuli samarTali, gansakuTrebiT ki Tanamedrove qarTuli sa-

marTali, metad ucnauri da SeiZleba iTqvas, yvela sxva samarTle-

brivi sistemisgan gansxvavebuli movlenaa. igi metad dinamikuria, 

transformaciis etapze myofi sxva saxelmwifoebis samarTlis 

msgavsad, advilad iRebs cvlilebebsa da siaxleebs, metic, xSir 

SemTxvevaSi, zedmetad martivad da xSiradac ki. yovelive es, sam-

wuxarod, samarTlis zedmet formalizms ganapirobebs, Sinaarso-

brivi, materialuri sakiTxebi ki xSirad ukana planzea gadasuli, 

rac, saboloo jamSi, samarTlis `gaubraloebas~ iwvevs, misadmi 

krZalvisa da marTlwesrigis pativiscemis mkveTri Semcirebis 

efeqtiT. am mxriv gansakuTrebiT gamoirCeva qarTuli sisxlis sa-

marTali, romelic yovelTvis saxelmwifos aqtiuri zedamxedvelo-

bisa da batonobis qveS eqceoda da axlac eqceva.  

Tamamad SeiZleba iTqvas, rom, miuxedavad msgavsi tendenciisa, 

yovelTvis iyvnen iuristebi, romlebsac radbruxiseuli `iuridiuli 

vaJkacoba~ yofnidaT da WeSmaritebas emsaxurebodnen, WeSmaritebas, 

romelic, marTalia, samarTalSi uamravia, Tumca profesiuli 

Rirsebis konteqstSi sacicoxlod mniSvnelovania. am iuristi 

mecnierebidan erT-erTi yvelaze gamorCeuli da Rirseuli profeso-

ri guram naWyebiaa, romelic ara mxolod genialuri iuristis, ara-

med diadi pirovnebis gansakuTrebuli magaliTia. sruliad Seu-

Zlebelia, misi Semoqmedeba viwrosamarTlebriv, dargobriv CarCoebSi 

moaqcio. misi kvlevis diapazoni sisxlis samarTlidan samarTlis 

filosofiamde da sxva interdisciplinebamdea gadaWimuli. erTi 

mxriv, kiTxulob mis mkacr, dogmatur Sefasebebs da warmogidgenia 

maTi avtori Seuval, mkacr pirovnebad, Tumca waikiTxav mis mosaz-

rebebs samarTlisa da xelovnebis saerTo niSnebis Taobaze da arc 

ki gjera, rom am ori gansxvavebuli naSromis Semoqmedi erTi da 

igive adamiania. es kidev erTxel miuTiTebs mis mravalferovan bune-

basa da SemoqmedebiT xasiaTze. rac ar unda iyos, samarTalic xom 

xelovnebaa, _ sikeTisa da samarTlianobis xelovneba, rogorc ul-

piane ambobda. 
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statiaTa krebulis momzadeba rogorc uaRresad sapatio, ise 

udidesi pasuxismgeblobis saqmea, igi mxolod nawilobriv ukav-

Sirdeba Semqmnelebs, vinaidan, uwinares yovlisa, jer Tavad krebu-

lis miZRvnis adresatTan asocirdeba. miuxedavad am gamowvevis 

riskisa, daviT batoniSvilis samarTlis instituti gverds ver 

auvlida profesor guram naWyebias saiubileo TariRs. 

winamdebare krebulSi warmodgenilia naSromebi sxvadasxva aq-

tualur sakiTxze, sisxlis samarTlis, kriminologiis, sa-

konstitucio da kerZo samarTlis mimarTulebiT. gansakuTrebiT 

aRsaniSnavia aw gansvenebul profesor mzia lekveiSvilis statia, 

romelic didi enTuziazmiT moekida Cven wamowyebas da sixaruliT 

dagvTanxmda, wignSi misi naSromic Sesuliyo. aqve, minda madloba 

gadavuxado uSangi baxtaZes, giorgi CakvetaZes, paata javaxiSvils, 

sergi jorbenaZes, simon takaSvils, mixeil biWias, salome 

qeraSvils, guli qarcxiasa da ana xaraiSvils saintereso naSrome-

bis mowodebisaTvis. 

imedi maqvs, krebulSi warmodgenili statiebi saintereso aRmoC-

ndeba mkiTxvelisTvis, daexmareba am sakiTxebze momuSave mkvleva-

rebsa da praqtikosebs, riTac Tavis mcire wvlils Seitans qarTu-

li samarTlis ganviTarebaSi. 
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korufciis sakanonmdeblo mowesrigeba 

 

mzia lekveiSvili 

 

korufcia, rogorc erT-erTi mZime danaSauli, sakmaod cnobilia. 

naTelia, rom korufciuli danaSauli ar Semoifargleba mxolod da 

mxolod im danaSaulTa jgufiT, romelic mocemulia saqarTvelos 

sisxlis samarTlis kodeqsis (SemdgomSi `ssk~) samoxeleo da same-

warmeo an sxva organizaciis samsaxuris interesis winaaRmdeg 

mimarTul danaSaulTaTvis gankuTvnil TavebSi. samwuxarod, misi 

moqmedebis areali Zalian farToa da faqtobrivad, ekonomikur da 

sxva danaSaulTa sakmaod vrcel wres moicavs; da, rac niSando-

blivia, es CamonaTvalic ar aris amomwuravi. 

yvela sazogadoebrivi sferos arsebiTi gardaqmnis periodSi, 

demokratiuli samarTlebrivi saxelmwifos mSeneblobisa da civi-

lizebuli ekonomikis ganviTarebis procesSi, socialuri samarTli-

anobis principidan gamomdinare, gansakuTrebiT didi mniSvneloba 

eniWeba saxelmwifo xelisuflebisa da mmarTvelobis organoebis 

swor da gamarTul muSaobas. sajaro mosamsaxureTa pasux-

ismgeblobasa da maT patiosan saqmianobaze mniSvnelovnad aris damo-

kidebuli sazogadoebisa da saxelmwifos winaSe arsebuli amocane-

bis gadawyveta. korufciis saSiSroeba imiTac aris ganpirobebuli, 

rom igi safrTxes uqmnis demokratiul dawesebulebaTa stabiluro-

bas, amuxruWebs ekonomikuri ganviTarebis process, Zirs uTxris 

sazogadoebis moralur safuZvels. amasTan, igi xSirad da-

kavSirebulia sxva mZime an gansakuTrebiT mZime danaSaulTa Ca-

denasTan.  

korufciis gavrcelebis saSiSroebidan gamomdinare, mniSvnelo-

vania, SeZlebisdagvarad, zustad ganisazRvros es cneba. jer kidev 

makiaveli miuTiTebda, rom korufcia gulisxmobs sajaro SesaZle-

blobis kerZo interesiT gamoyenebas.1 termini `korufcia~ romis 

                                                 
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iu-

ridiuli fakultetis profesor-emeritusi. 
1 <http://www.newstatesman.com/books/2009/07/machiavelli-power-republican> 
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samarTlidan iRebs saTaves. igi esmodaT, rogorc ngreva, gafuWeba, 

dazianeba, mosyidva da sxv. Semdgom Camoyalibda damoukidebeli ter-

mini, romelic gulisxmobda ramdenime piris iseT saqmianobas, rom-

lis mizans sasamarTlo procesis normaluri warmarTvisaTvis 

xelis SeSla warmoadgenda. Semdgom am termins ufro viwro mniS-

vneloba mieca da ganimarteboda, rogorc samsaxurebrivi saqmiano-

bisas piris mosyidva. 

yvela sxva rTuli socialuri movlenis msgavsad, korufciasac 

ara aqvs yvelasaTvis misaRebi da erTnairi gansazRvreba, rac 

ganpirobebulia misadmi mravalferovani midgomiT. korufciis iu-

ridiuli cnebis formulirebis sirTulis erT-erTi mniSvnelovani 

mizezi isaa, rom igi, farTo gagebiT, socialuri movlenaa da 

faqtobrivad, rTul socialur-filosofiur da kriminalur mov-

lenas warmoadgens. amitomacaa, rom man mecnierebaSi sxvadasxvagvari 

interpretacia miiRo. misi yovlismomcveli gansazRvreba SeuZlebe-

lia. 

dRes korufcia ukve ara lokaluri, aramed transnacionaluri 

movlenaa. igi daRs asvams msoflios yvela qveynis sazogadoebisa da 

ekonomikis ganviTarebas. korufcia saSiSia imitomac, rom misi 

Cadenis meqanizmsa da gamovlenas latenturi xasiaTi aqvs. me-20 

saukunis meore naxevarSi korufciis kvlevam damoukidebeli same-

cniero mimarTulebis xasiaTi miiRo. igi aRiarebulia rogorc 

saerTaSoriso mniSvnelobis socialuri movlena.2 

adre, tradiciulad, korufciis cneba sazogadoebriv urTierTo-

baTa sakmaod viwro sferoTi Semoifargleboda da saxelmwifo sam-

saxurSi myof Tanamdebobis pirTa marTlsawinaaRdego saqmianobas 

gulisxmobda. gaeros dokumentebSi, romlebic korufciis winaaRmdeg 

saerTaSoriso brZolas eZRvneba, korufcia ganimarteba, rogorc 

saxelmwifo xelisuflebis borotad gamoyeneba sazogadoebisa da 

                                                 
2 Костылева Г.В., Милованова М.М., Должностные Преступления 

Коррупционной Направленности, Журнал Проблемы Местного 

Самоуправления, № 48, 2012, 3. 
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saxelmwifos interesis winaaRdeg, piradi sargeblis misaRebad.3 

naTelia, rom cneba cdeba samoxeleo danaSaulis farglebs. mas 

SeiZleba mivakuTvnoT nepotizmi (mfarveloba piradi kavSirebis sa-

fuZvelze), proteqcionizmi, lobizmi, politikuri struqturebisa 

da arasamTavrobo organizaciebis ukanono mxardaWera da fi-

nansireba. 

aRsaniSnavia, rom 2012 wlis 9 maiss evropis sabWos antikor-

ufciulma jgufma Tavis wevr qveynebs ganumarta, rom kerZo se-

qtorSi arsebuli meqrTameoba korufciis formas warmoadgens. man 

aRniSna, rom zogierT qveyanaSi igi ar miiCneva sisxlis samarTlis 

danaSaulad, xolo sadac danaSauladaa aRiarebuli, sanqciebi Zalian 

dabalia. igivea xazgasmuli antikorufciuli strategiis ZiriTad 

saSualebebSi.4 

sagulisxmoa, rom ssk-Si, sadac ekonomikur danaSaulTa karSi 

calke muxlad aris Camoyalibebuli komerciuli mosyidva5, 

marTlac, meqrTameobasTan SedarebiT, aSkarad dabali sanqciebia. 

magaliTad, damamZimebel garemoebebSi qrTamis araerTgzis aRe-

bisaTvis an gamoZalvisaTvis 11-dan 15 wlamde Tavisuflebis aRkveTaa 

gaTvaliswinebuli, rodesac imave qmedebis CadenisaTvis, komerciuli 

mosyidvis dros, damnaSave isjeba jarimiT an Tavisuflebis aRkveTiT 

mxolod oTxidan eqvs wlamde, an 3 wlamde vadiT Tanamdebobis da-

kavebis an saqmianobis uflebis CamorTmeviT. 

bevr qveyanaSi arsebobs tendencia, korufciis erT saxes ufro 

seriozulad moekidon, vidre sxva saxeebs. magaliTad, sazogadoebriv 

seqtorSi pasiuri meqrTameobis sanqciebi, aqtiurTan SedarebiT, 

xSirad ufro mkacria. amave dros, ramdenime qveyanaSi korufciuli 

darRvevis samarTlebrivi devnis SemTxvevebi iSviaTia. saqarTvelos 

kanonmdeblobiTac sazogadoebriv seqtorSi sanqciebi korufciuli 

mosyidvisaTvis sakmaod dabalia. magaliTad, ssk-is 203-e muxlSi, 

romelic profesiuli sportuli Sejibrebis monawilis, msajis, 

                                                 
3 Босхолов С.С., Борьба с Коррупцией: Мифы и Реальность, Надежды и 

Перспективы, Криминологический Журнал, №2, 2010, 53. 
4 Saryazdi A.H., Basic Preconditions of Anti-Corruption Strategies, 2007, 17. 
5 ix., saqarTvelos sisxlis samarTlis kodeqsis 221-e muxli. 
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mwvrTnelis, gundis xelmZRvanelis an organizaciis, anda 

komerciul-sanaxaobiTi konkursis organizatoris an Jiuris wevris 

mosyidva Sejibrebis an konkursis Sedegze gavlenis moxdenis miz-

niT, Tu igi Cadenilia araerTgzis, isjeba Tavisuflebis SezRudviT 

sam wlamde vadiT an Tavisuflebis aRkveTiT oridan xuT wlamde 

vadiT, xolo Tu es qmedeba Cadenilia organizebuli jgufis mier – 

isjeba Tavisuflebis aRkveTiT oTxidan eqvs wlamde. 

miT umetes, gaumarTlebelia, rom profesiuli sportuli Seji-

bris monawilis mier ukanonod fulis, fasiani qaRaldis an sxva 

qonebis miReba, anda qonebrivi momsaxurebiT sargebloba Sejibrebis 

an konkursis Sedegze gavlenis moxdenis mizniT, isjeba Tavisu-

flebis aRkveTiT or wlamde vadiT, an Tanamdebobis dakavebis an 

saqmianobis uflebis CamorTmeviT sam wlamde vadiT. rac Seexeba 

imave qmedebis Cadenas msajis, mwvrTnelis, gundis xelmZRvanelis an 

organizaciis, anda komerciul-sanaxaobiTi konkursis organizatoris 

an Jiuris wevris mier, isjeba jarimiT, Tanamdebobis an saqmianobis 

uflebis CamorTmeviT sam wlamde vadiT an erT wlamde Tavisu-

flebis aRkveTiT. 

magaliTad aseve SeiZleba moviyvanoT ssk-is 372-e muxli, rom-

liTac dadgenilia sisxlis samarTlis pasuxismgebloba mowmeze, 

dazaralebulze, eqspertze an Tarjimanze zemoqmedebisaTvis, rac, 

SesaZloa, gamoixatos maT mosyidvaSi, risTvisac momsyidveli isjeba 

jarimiT an Tavisuflebis aRkveTiT samidan eqvs wlamde. moyvanili 

magaliTic sakmarisia imisaTvis, rom am sakiTxTan dakavSirebiT 

evropis sabWos antikorufciuli jgufis pozicia absoluturad 

gamarTlebulad miviCnioT. 

mniSvnelovania, rom korufciis winaaRmdeg evrosabWos sax-

elmwifoTa jgufma 2012 wels korufciis Tavidan acilebis axali 

sferos kvleva daiwyo, saxeldobr, parlamentarebTan, mosamarTle-

ebTan da prokurorebTan mimarTebiT. am mxriv pirvelebi estoneTi, 

latvia, poloneTi, slovenia da gaerTianebuli samefo arian. gan-

sakuTrebiT mniSvnelovania evropis sabWos antikorufciuli jgufis 

mowodeba wevri saxelmwifoebisadmi (2012 wlis 9 maisi), wliur 

angariSSi Camoayalibon gamWvirvale saarCevno sistema partiebis 
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dafinansebisaTvis. igi iTvaliswinebs saxelmwifoebis mier maregu-

lirebeli mcdelobis zrdas da miuTiTebs rig naklovanebebze. ker-

Zod, partiebis iseTi Semosavlis wyaros gamWvirvaloba, rogoricaa 

Semowiruloba, sawevro gadasaxadi, sesxi an dafinanseba, kanonmdeb-

lis mier xSirad ugulebelyofilia. zogierT qveyanaSi kanon-

mdebloba ar moicavs adgilobriv partiul organoebsa da saarCevno 

kampaniaSi CarTul sxva pirebs. aseve, xSirad gamoqveynebuli fi-

nansuri informacia ar aris drouli da advilad xelmisawvdomi.6 

es SeniSvna saqarTvelos kanonmdeblis mier nawilobriv gaT-

valiswinebulia. ssk-is 1641-e muxli, romelic awesrigebs sisxlis 

samarTlis pasuxismgeblobas amomrCevlis mosyidvisaTvis, ufro 

daixvewa. muxlSi miTiTebulia, rom saarCevno mizniT, pirdapir an 

arapirdapir, fulis, fasiani qaRaldis (maT Soris, finansuri in-

strumentis), sxva qonebis, qonebrivi uflebis, momsaxurebis an sxva 

raime upiratesobis SeTavazeba, dapireba, gadacema, gaweva, an 

winaswari SecnobiT aseTis miReba, anda kanoniT dadgenili 

SezRudvebisaTvis Tavis aridebis mizniT moCvenebiTi, TvalTmaqcuri 

an sxva garigebis dadeba isjeba sam wlamde Tavisuflebis aRkveTiT. 

kodeqsis es blanketuri norma kidev erTxel naTelyofs korufciis 

sxvadasxva saxisaTvis evrosabWos pozicias – sanqciebis sisustes, 

SezRudul masStabs an, saerTod, maT gamouyeneblobas. zemoaRniS-

nuli muxliT pasuxismgebloba aqtiuri da pasiuri korufciisaTvis 

gaTanabrebulia. aqve unda aRvniSnoT, rom es novacia ar SeiZleba 

marto erT danaSauls exebodes. Cans, rom saWiroa korufciis 

subieqtTa danaSaulebrivi qmedebis ufro Rrma Seswavla da amis 

safuZvelze saTanado daskvnis gamotana. mizanSewonili ar unda iyos 

korufciis aqtiuri da pasiuri subieqtebis pasuxismgeblobis sa-

kiTxis sisxlis samarTlis sxvadasxva muxlSi sxvadasxvagvarad gad-

awyveta. 

evrosabWom xazgasmiT aRniSna, rom saxelmwifoTa didi nawili 

ver axerxebs, iqonios realurad damoukidebeli zedamxedveli or-

gano; rig qveynebSi aseTi uwyeba saerTod ar arsebobs, an SezRudu-

                                                 
6 ix., <http://www.coe.int/t/dgap/tbilisi/news/2012_11_05_ge.asp>. 
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li funqciebi aqvs. evrosabWo miiCnevs, rom qveynis xelisuflebam 

unda gamoiyenos politikuri neba da Sesabamisi resursebi, raTa 

korufcia efeqturad aicilos da aRmofxvras.7 

evrosabWos korufciis disciplinaTSorisma jgufma korufciis 

cnebas ufro farTo ganmarteba mianiWa: korufcia aris meqrTameoba 

da sxva iseTi qmedeba, romelsac axorcielebs saxelmwifo an kerZo 

seqtorSi dasaqmebuli piri, rodesac Tavisi saqmianobiT arRvevs 

miniWebul statuss TavisTvis an sxvisTvis ukanono gamorCenis miz-

niT. msgavs ideas moicavs gaeros samdivnos mier momzadebuli sax-

elmZRvanelo aqtic, romelic sxvadasxva qveyanaSi arsebuli gamo-

cdilebis Seswavlis safuZvelzea Sedgenili. am aqtiT korufciad, 

aseve, miiCneva Tanamdebobis piris mier saxelmwifo sakuTrebis qur-

doba, gataceba da miTviseba; sazogadoebrivi movaleobisa da piradi 

gamorCenis interesTa konfliqti. niSandoblivia, rom yvela saer-

TaSoriso aqtSi xazgasmulia, _ korufciis cnebis gansazRvra 

nacionaluri samarTlis mixedviT unda moxdes. 

yovelive zemoaRniSnulis mixedviT, unda davaskvnaT, rom 

sisxlis samarTalSi korufcia ar SeiZleba CaiTvalos danaSaulis 

damoukidebel Semadgenlobad. igi krebiTi cnebaa, romelic dana-

Saulebriv qmedebaTa erTobliobas moicavs.8 aqedan gamomdinare, 

SeiZleba daveTanxmoT korufciis erT-erT gansazRvrebas, romelic 

mas socialur-samarTlebriv sistemur movlenad miiCnevs da gamoix-

ateba moxelis an sxva piris mier samsaxurebrivi mdgomareobiT gan-

sazRvruli kompetenciis gamoyenebiT TavisTvis an sxvisTvis ukanono 

sargeblis miRebiT. 

korufciuli danaSaulis problemis farTo wridan gamomdinare, 

upirveles yovlisa, mizanSewonilia, ganvixiloT saqarTvelos kanon-

mdeblobiT mowesrigebuli samoxeleo danaSauli. igi xelyofs sax-

elmwifo aparatis normalur saqmianobas, mis prestiJsa da 

avtoritets; Cadenilia, rogorc wesi, saxelmwifo moxelis mier 

Tavisi samsaxurebrivi mdgomareobis gamoyenebiTa da sajaro samsax-

uris moTxovnis sawinaaRmdegod. amasTan, saxelmwifo aparatis 

                                                 
7 iqve. 
8 Bacio-Terracino J., Corruption as a Violation of Human Rights, January 2008, 6-7. 
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cnebis qveS saxelmwifos mTeli meqanizmi igulisxmeba, romelic 

rogorc saxelmwifo xelisuflebas, ise mmarTvelobis organoebsac 

moicavs. korufciuli danaSauli zians ayenebs an safrTxes uqmnis 

konkretuli pirovnebis uflebebs, sazogadoebis an saxelmwifos 

kanonier interesebs. 

`sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis 

Sesaxeb~ kanonSi, romelic miRebulia 1997 wels da dResac 

moqmedebs cvlilebebiTa da damatebebiT, korufcia sajaro samsax-

urSi ganmartebulia, rogorc Tanamdebobis piris mier Tanamdebobis 

an masTan dakavSirebuli SesaZleblobis gamoyeneba kanoniT akr-

Zaluli qonebrivi an sxva sikeTis miRebis mizniT, agreTve misTvis 

am sikeTis gadacema an mis miRebasa da dakanonebaSi xelis Sewyoba. 

rac Seexeba meore normatiul aqts, romelic korufcias ganmartavs, 

ewodeba `saqarTvelos erovnuli antikorufciuli programis Zi-

riTadi mimarTuleba~. masSi korufcia gansazRvrulia rogorc 

sajaro xelisuflebis borotad gamoyeneba piradi an jgufuri 

gamorCenis mizniT. am dokumentSi aseve aRniSnulia, rom misi ti-

puri gamovlinebaa meqrTameoba, sajaro sakuTrebis aradaniSnulebis-

amebr gamoyeneba kerZo interesisTvis, interesTa konfliqti da sxv. 

niSandoblivia, rom programa zRvars avlebs elitur da masobriv 

korufcias Soris. masobrivi korufcia ZiriTadad moicavs moqala-

qeTa yoveldRiur urTierTobas xelisuflebis warmomadgenlebTan, 

magaliTad, sagadasaxado, maregistrirebel da sxva saxelmwifo 

struqturebTan. igi gulisxmobs saSualo da dabali rangis 

moxeleebis mier materialuri resursebis uSualo gamoZalvas mo-

saxleobisagan. elituri korufcia ki arsebobs xelisuflebis maR-

al eSelonebSi. Cveulebriv, is dakavSirebulia gansakuTrebiT didi 

odenobiT Tanxebisa Tu materialuri sikeTis miTvisebasTan. 

sajaro samsaxuri aris saqmianoba saxelmwifo da adgilobrivi 

TviTmmarTvelobis saxazino (sabiujeto) dawesebulebaSi – sajaro 

xelisuflebis organoebSi. saxelmwifo Tanamdeboba es saxelmwifo 

xelisuflebis organos struqturuli erTeulia, romelic gan-

sazRvravs sajaro samsaxuris sistemaSi moqalaqis adgilsa da so-

cialur-SromiT rols, mis uflebebsa da masze dakisrebul mo-
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valeobebs. saxelmwifo Tanamdebobaze saqmianobad miiCneva SromiTi 

urTierToba arCeviT an daniSvniT Tanamdebobaze im dawesebulebaSi, 

romelic axorcielebs sakanonmdeblo, aRmasrulebel an sasamarTlo 

xelisuflebas, saxelmwifo zedamxedvelobasa da kontrols, aseve 

saxelmwifo Tavdacvas. saxelmwifo-politikuri Tanamdeboba ki 

saqarTvelos konstituciiT, aseve avtonomiuri respublikebis kon-

stituciebiTaa gaTvaliswinebuli, is politikuria da arCevis an 

daniSvnis wesic konstituciiT ganisazRvreba. 

unda aRiniSnos, rom korufciuli danaSaulis saqmeebze sasa-

marTlo praqtikis swori regulirebisaTvis gadamwyveti mniSvneloba 

korufciuli danaSaulis Camdenis cnebis zust sakanonmdeblo gan-

sazRvras eniWeba, rac, samwuxarod, qarTul kanonmdeblobaSi 

daxvewili ar aris, sxvadasxva normatiul aqtSia gabneuli da xSir 

SemTxvevaSi sakmaod zogadia. 

`sajaro samsaxuris Sesaxeb~ kanonSi gansazRvrulia moxelis 

cneba, romelic, rogorc iTqva, Zalian zogadia, saxeldobr, masSi 

vkiTxulobT, rom moxeled CaiTvleba piri, romelic dainiSneba an 

airCeva saxazino dawesebulebis saStato Tanamdebobaze. moxeleebi 

iyofian saxelmwifo da adgilobrivi TviTmmarTvelobis war-

momadgenlebad. kompetenciis ganvrcobisa da uflebamosilebis donis 

mixedviT sajaro samsaxurSi Tanamdebobebi iyofa rangebad. sax-

elmwifo moxelis funqcia SeiZleba saxelmwifo xelisuflebis 

samive Stos warmomadgenelma Seasrulos. am debulebis mixedviT, 

aRniSnuli kategoriis pirTa korufciuli danaSaulis Camdenad 

cnoba marTebulia. 

sakanonmdeblo xelisuflebis warmomadgenlebi arian saqarTve-

los parlamentis, aseve afxazeTisa da aWaris umaRlesi war-

momadgenlobiTi organoebis wevrebi. aRmasrulebeli xelisuflebis 

sferoSi moxeleTa rangSi erTiandebian: saqarTvelos prezidenti, 

premierministri, saqarTvelos mTavrobis wevri, avtonomiuri respu-

blikebis samTavrobo dawesebulebis xelmZRvaneli, adgilobrivi ma-

kontrolebeli organoebis moxeleebi. sasamarTlo xelisuflebis 

moxeleebs warmoadgenen sakonstitucio sasamarTlosa da yvela 

rangis saerTo sasamarTloebis mosamarTleebi. amrigad, xelisu-
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flebis warmomadgenel moxeleTa gansakuTrebul kategorias 

ekuTvnis is piri, romelsac aqvs sajaro uflebamosileba. misi 

moTxovnis Sesruleba yvela moqalaqisaTvis savaldebuloa, ga-

nurCevlad imisa, eqvemdebarebian Tu ara am uwyebas. xelisuflebis 

warmomadgenlebs aqvT uflebamosileba, ganaxorcielon iseTi qmede-

ba, romelsac SeuZlia gamoiwvios samarTlebrivi Sedegebi im 

moqalaqeebis mimarTac, romlebic maT uwyebrivad ar eqvemdebarebian. 

am SemTxvevaSi, isini gamodian saxelmwifo an adgilobrivi 

TviTmmarTvelobis organos saxeliT da aqvT Zalaufleba pirTa ga-

nusazRvreli wris mimarT. 

SesaZloa, rom xelisuflebis warmomadgenlis funqcia spe-

cialuri uflebamosilebis safuZvelze Seasrulon sxva iseTma 

pirebmac, romlebic moqmedeben rogorc saxelmwifo moxelesTan 

gaTanabrebuli pirebi. saxelmwifo moxeleTa ricxvs miekuTvnebian is 

pirebi, romlebic axorcieleben kadrebis SerCevas, saxelmwifo da 

TviTmmarTvelobis organoebSi xelmZRvaneloben muSakTa Sromis or-

ganizacias, SeiaraRebul Zalebsa da sxva organoebSi zedamxedvelo-

bas axorcieleben Sromis disciplinaze. aseTebi SeiZleba iyvnen or-

ganizacia-dawesebulebis xelmZRvanelebi, maTi moadgileebi, departa-

mentis ufrosebi da sxv. marTalia, iuridiul literaturaSi azrTa 

sxvadasxvaobaa, magram gabatonebulia azri, rom medicinis muSakebi, 

pedagogebi, advokatebi, romlebic axorcieleben TavianT profesiul 

saqmianobas moxeleebad ar miiCnevian. 

Cveni kanonmdeblobiT samoxeleo danaSaulis subieqtis asaki gan-

sxvavebulia. saxelmwifo moxeled miiCneva saqarTvelos qmedunariani 

moqalaqe 21 wlis asakidan, xolo adgilobrivi TviTmmarTvelobis 

moxeled ki _ piri 18 wlis asakidan. 

moxelesTan gaTanabrebuli piris cneba, romelic ssk-Si gvxvdeba, 

ufro arazustia da amitom marTlmsajulebis ganxorcielebisaTvis 

bundovania. Teoriulad, SesaZloa, davuSvaT da gamarTlebulic iyos 

moxelesTan gaTanabrebul pirad imis aRiareba, vinc specialuri 

uflebamosilebis safuZvelze axorcielebs erTjerad an moklevadi-

an uflebamosilebas, magram es samarTlebriv safuZvelze unda 

moxdes. mxolod moxelis funqciis faqtobrivi Sesruleba, saTanado 
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iuridiuli gaformebis gareSe, damnaSavis qmedebis korufciul 

danaSaulad aRiarebis kvalifikacias gamoricxavs. 

2008 wlamde moxelesTan gaTanabrebuli piris cneba sasamarTlo 

praqtikaSi bevr gaugebrobas iwvevda, ris Sedegadac xdeboda dana-

Saulis subieqtis araswori gansazRvra. 2008 wels ssk-Si Setanili 

cvlilebebiTa da damatebebiT gafarTovda samoxeleo danaSaulis 

CamdenTa wre. rogorc aRiniSna, am cvlilebamde „sajaro samsaxuris 

Sesaxeb“ kanoni is ZiriTadi sakanonmdeblo baza iyo, romliTac sa-

moxeleo danaSaulis subieqti ganimarteboda. bolodroindelma 

cvlilebam, 332-e muxlis SeniSvnis saxiT, romelic aseve efuZneba 

saqarTvelos zogad administraciul kodeqss, ganmarta, rom 1. am 

TaviT gaTvaliswinebuli danaSaulis subieqtebi aseve arian sajaro 

samarTlis iuridiuli pirebis (garda politikuri da religiuri 

gaerTianebisa) is TanamSromlebi, romlebic sajarosamarTlebriv 

uflebamosilebas axorcieleben; saqarTvelos parlamentis droebiTi 

komisiis wevrebi da TanamSromlebi, saarCevno subieqtebi (mxolod 

ssk-is 338-e muxliT gaTvaliswinebuli danaSaulis miznebisaTvis), 

arbitraJis wevrebi, kerZo aRmasruleblebi, agreTve nebismieri sxva 

piri, romelic saqarTvelos kanonmdeblobis safuZvelze axor-

cielebs sajarosamarTlebriv uflebamosilebas. 2. moxelesTan 

gaTanabrebuli piri aseve gulisxmobs ucxo qveynis saxelmwifo 

Tanamdebobis pirs (maT Soris sakanonmdeblo an/da administraciuli 

uflebamosilebis ganmaxorcielebeli saxelmwifo organos wevrs), 

agreTve nebismier pirs, romelic asrulebs raime sajaro funqcias 

sxva saxelmwifosTvis, saerTaSoriso organizaciis an organos 

Tanamdebobis pirs, an xelSekrulebis safuZvelze daqiravebul 

TanamSromels, aseve nebismier mivlinebul an aramivlinebul pirs, 

romelic asrulebs Tanamdebobis piris an TanamSromlis funqciebis 

Sesabamis funqciebs, ucxo qveynis arbitraJis wevrebsa da nafic 

msajulebs, romlebic asruleben TavianT funqciebs ucxo qveynis 

kanonmdeblobis safuZvelze, saerTaSoriso saparlamento krebis 

wevrs, sisxlis samarTlis saerTaSoriso sasamarTlos warmomadgen-

els, saerTaSoriso sasamarTlos an sasamarTlo organos mosa-

marTlesa da Tanamdebobis pirs. aRniSnuli SeniSvniT SegviZlia da-
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vaskvnaT, rom sajaro interesi SeiZleba xelyos ara marto sax-

elmwifo moxelem, aramed masTan gaTanabrebuli piris saxiT sajaro 

uflebamosilebis ganmaxorcielebelma sxva pirmac. 

ra igulisxmeba sajaro uflebamosilebis ganxorcielebaSi, unda 

gavarkvioT saqarTvelos zogadi administraciuli kodeqsis meSve-

obiT. administraciuli organos legaluri definiciis safuZvelze 

misi funqciuri gageba aerTianebs rogorc administraciul or-

ganoebs, organizaciul-samarTlebrivi gagebiT, aseve im fizikur da 

iuridiul pirebs, romlebic saxelmwifo organoTa sistemis 

subieqtebi ar arian, magram kanonmdeblobis safuZvelze sajarosa-

marTlebriv uflebamosilebas axorcieleben da mis CarCoebSi admi-

nistraciul aqtebs gamoscemen. „miniWebuli sajarosamarTlebrivi 

uflebamosilebis mqone dawesebulebebi“ (kerZo pirebi) saxelmwifo 

mmarTvelobis organoTa struqturis Semadgeneli nawilebi ar arian, 

magram sajarosamarTlebriv uflebamosilebas axorcieleben. aseT 

pirTa saqmianoba, kanoniT gansazRvrul da saxelmwifos mier aRi-

arebul SemTxvevebSi, administraciuli dawesebulebis mier Cadenili 

qmedebis tolfasad miiCneva da administraciuli kanonmdeblobis 

mixedviT, isini administraciul organos warmoadgenen. 

kerZo samarTlis mTel rig subieqtebze saxelmwifosagan dele-

girebulia sajarosamarTlebrivi uflebamosileba. magaliTad, avto-

teqdaTvalierebis centrebi da sxv. Sps `saqarTvelos rkinigza” 

kerZo samarTlis iuridiuli piria, magram roca is adgens ta-

rifebs, sanitaruli zedamxedvelobis wessa da a.S., sajaro 

uflebamosilebas axorcielebs. 

aRsaniSnavia, rom zemoaRniSnul pirTa wres azustebs korufci-

asTan brZolis Sesaxeb 1999 wlis evropuli konvencia. 2006 wels 

am konvencias saqarTveloc miuerTda da misi debulebebi Cveni 

qveynisTvisac savaldebulo gaxda. konvenciaSi xazgasmulia, rom 

saxelmwifo Tanamdebobis piri Sesabamisi qveynis erovnuli kanon-

mdeblobis mixedviT unda ganimartos, amasTanave, mTavari yuradReba 

unda mieqces mis gansazRvrebas sisxlis samarTalSi. Tu korufciul 

samarTaldarRvevaSi sxva saxelmwifos Tanamdebobis piri mona-

wileobs, misi, rogorc oficialuri saxelmwifo Tanamdebobis pi-
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ris, statusi sisxlissamarTlebrivi devnis ganmaxorcielebeli sax-

elmwifos kanonmdeblobis mixedviT unda ganimartos. Tanamdebobis 

pirTa es kategoria, upirveles yovlisa, moicavs parlamentisa da 

adgilobrivi warmomadgenlobiTi organoebis wevrebs (ama Tu im 

qveynis saxelmwifo asambleis wevrebs), administraciuli 

uflebamosilebis ganmaxorcielebeli saxelmwifo organos wevrebs, 

romelic moicavs aRmasrulebeli xelisuflebis centraluri da 

adgilobrivi organoebis Tanamdebobis pirebs, maT Soris ministrebs, 

merebsa da sxv. konvenciiT, saxelmwifo Tanamdebobis piris cneba, 

aseve, gulisxmobs arCeul an daniSnul mosamarTleebs, maT Soris, 

prokurorebs. 

konvenciaSi pasiuri korufciis CamdenTa Soris ucxo qveynis 

Tanamdebobis pirebis CarTva korufciis problemis winaSe evropul 

saxelmwifoTa Tanamegobrobis solidarobis demonstrirebaa. 

ekonomikuri da finansuri struqturebis globalizaciis, aseve Sida 

bazrebis msoflio bazarSi integraciis pirobebSi, kapitalisa da 

investiciebis moZraobis Sesaxeb erT qveyanaSi miRebuli gad-

awyvetileba gavlenas axdens sxva qveynebis mdgomareobaze, xelyofs 

konkurenciis samarTlianobisa da gamWvirvalobis wesebs. amitomac, 

sadac ar unda hqondes adgili korufcias, is xelyofs sax-

elmwifoTa Tanamegobrobis saerTo interesebs. 

konvenciis mixedviT, saerTaSoriso organizaciis Tanamdebobis 

piri moicavs subieqtTa or kategorias. pirveli: Tanamdebobis pirs 

an xelSekrulebis safuZvelze daqiravebul TanamSromels, romelsac 

personalis Sesaxeb wesisa da debulebis Tanaxmad, mudmivad an 

droebiT, am organizaciaSi muSaobis xangrZlivobis miuxedavad, aqvs 

Tanamdebobis piris identuri movaleobani da pasuxismgebloba misi 

kontraqtis pirobebis Tanaxmad; meore: am organizaciaSi mivlinebul 

pirs, romelic asrulebs am Tanamdebobis piris an TanamSromlis 

funqciebis Sesabamis funqciebs (samwuxarod, konvenciaSi aseTi 

TanamSromlis funqcia ganmartebuli ar aris). eseni arian mTavrobis 

anda romelime saxelmwifo an kerZo organos mier saerTaSoriso 

organizaciaSi mivlinebuli (wargzavnili) TanamSromlebi, romlebic 
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mowodebulni arian, ganaxorcielon Tanamdebobis piris an 

xelSekrulebiT momuSave TanamSromlis ekvivalenturi funqciebi. 

konvencia mxolod im saerTaSoriso organizaciis Tanamdebobis 

pirTa qmedebis kriminalizaciiT Semoifargleba, romlis wevrebic 

arian xelmomweri saxelmwifoebi. aq saubaria saxelmwifo, saer-

TaSoriso an zenacionalur organizaciebze, rac imas niSnavs, rom 

es organizaciebi unda Seiqmnas mTavrobis da ara kerZo pirebis an 

organizaciebis mier. igi ar moicavs saerTaSoriso arasamTavrobo 

organizaciebs. Tumca isini SeiZleba aqtiuri korufciis an kerZo 

seqtorSi pasiuri korufciis subieqtebi iyvnen. 

konvenciis safuZvelze (rac asaxulia qarTul kanonmdeblobaSi) 

korufciis subieqtebi arian, rogorc zemoT iTqva, saerTaSoriso 

sasamarTlos an sasamarTlo organos mosamarTle da Tanamdebobis 

piri (m. 11). am pirTa wre moicavs ara marto saerTaSoriso sasa-

marTlos mosamarTleebs (magaliTad, adamianis uflebaTa evropuli 

sasamarTlo), aramed sxva oficialur pirebsac – prokurorebs, 

sasamarTlos kancelariis TanamSromlebs, sisxlis samarTlis saer-

TaSoriso sasamarTlos reglamentiT gansazRvrul Tanamdebobis 

pirebs. rodesac saqarTveloSi romis statutis ratifikacia moxda, 

ssk-Si aRiniSna, rom samoxeleo danaSaulis normebi vrceldeba im 

pirebzec, romlebic sisxlis samarTlis saerTaSoriso sasamarTlos 

warmomadgenlebi arian. 

amrigad, korufciuli danaSaulis Camdeni, ZiriTadad, aris 

moxele an masTan gaTanabrebuli piri. sxva piri am danaSaulSi 

mxolod Tanamonawilea da gamodis organizatoris, wamqezeblis an 

damxmaris rolSi. 

aq isic unda SevniSnoT, rom mas Semdeg, rac saqarTvelos kanon-

mdeblobiT SemoiRes nafic msajulTa instituti, ssk-is 332-e mux-

lis (samsaxurebrivi mdgomareobis borotad gamoyeneba) SeniSvnas 

daemata debuleba, romlis Tanaxmadac, nafici msajulebi (nafic 

msajulTa kandidatebi), romlebic saqarTvelos kanonmdeblobis sa-

fuZvelze axorcieleben Sesabamis uflebamosilebas, moxeleebad 

moiazrebian. 
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sasamarTlo praqtikaSi korufciuli danaSaulis swori kvalif-

ikaciisaTvis gansakuTrebiT mniSvnelovania danaSaulis im subieqtis 

gansazRvra, romelic saqmianobs komerciul da sxva kerZo organi-

zaciebSi. rogorc wesi, Tu es organizaciebi warmoadgenen kerZo 

samarTlis subieqtebs, aq qmedebis dakvalificireba ar aris rTuli. 

ssk-Si ekonomikur danaSaulTa karSi arsebobs specialuri muxli, 

romelic awesrigebs pirTa pasuxismgeblobas ukanono materialuri 

gamorCenis miRebis SemTxvevaSi. kerZosamarTlebrivi urTierTobis 

monawile piri aRWurvilia xelmZRvanelobiTi, warmomadgenlobiTi 

an sxva specialuri uflebamosilebiT da igi pasuxs agebs danaSau-

lisaTvis, romelic ssk-Si komerciuli mosyidvis saxeliTaa cno-

bili. es muxli, iuridiuli teqnikis TvalsazrisiT, qrTamis aReba-

micemis analogiuradaa agebuli. amave dros, maT Soris, kanoniT 

daculi interesisa da danaSaulis Camdenis mixedviT, arsebiTi gan-

sxvavebacaa. komerciuli mosyidva xelyofs sabazro ekonomikis 

pirobebSi samewarmeo subieqtebis saqmianobis normalur pirobebs. aq 

normaluri komerciuli urTierTobis pirobebi irRveva im pirTa 

sasargeblod, romlebic ukanono gasamrjelos (qonebriv momsax-

urebas) iReben an gascemen. mosyidvis saSualebiT SeiZleba ukanono 

SeRavaTiani kreditis miReba, komerciuli saidumlos gamxela da a.S. 

aqve unda SevniSnoT, rom 221-e muxlis axal redaqciaSi dana-

Saulis CamdenTa wre gafarTovda. isjeba ara mxolod xelmZRva-

nelobiTi, warmomadgenlobiTi an sxva specialuri uflebamosilebiT 

aRWurvili, aramed organizaciaSi momuSave nebismieri piric. dana-

Saulebrivi qmedebis farglebi am muxlSi nawilobriv SezRudulia, 

radganac igi aucileblad samsaxurebrivi valdebulebis darRvevas 

(nacvlad samsaxurebrivi mdgomareobis gamoyenebisa) gulisxmobs. 

samsaxurebrivi valdebulebis darRvevaSi kanonmdebeli moiazrebs 

kanoniT da kanonqvemdebare aqtiT gansazRvrul movaleobebs, an 

konkretuli xelSekrulebiT gansazRvrul samsaxurebriv 

valdebulebas. magram aqve Cndeba kiTxva – iuridiulma pirma ra 

samsaxurebrivi valdebuleba unda daarRvios (vinaidan aq amsrule-

blad, garda fizikuri pirebisa, gvevlinebian aseve iuridiuli 

pirebic), anda organizaciaSi momuSave fizikuri piris mier 
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valdebulebis darRvevisaTvis iuridiulma pirmac unda agos pasuxi? 

am sakiTxs mowesrigeba da dazusteba sWirdeba. 

kerZo seqtorSi korufciis kriminalizaciis mizani iyo masTan 

brZolis zogad strategiaSi arsebuli xarvezebis gamosworeba. 

arsebobda sxvadasxva garemoeba, romlebmac ganapiroba komerciuli 

mosyidvis (m.221) calke muxlad Camoyalibeba. erT-erTi mizezi, ra-

mac, aseve, gansazRvra kerZo organizaciebSi arsebuli korufciis 

danaSaulis rangSi ayvana, iyo is, rom kanonmdeblobas samarTliani 

konkurenciis principisadmi pativiscema unda daemkvidrebina. aseve, 

igi ganpirobebuli iyo privatizaciis procesiT. adre saxelmwifos 

mier kontrolirebadi dargebis gadacema kerZo mewarmeTa xelSi maT 

finansur Zalauflebas imdenad gaaZlierebda, rom SesaZlebeli iyo 

mas maRali socialuri saSiSroeba warmoeSva. 

kvalifikaciisaTvis metad mniSvnelovania da bolomde ar aris 

dazustebuli is SemTxveva, rodesac ukanono materialuri gamorCe-

nis mimRebi piri Sereul saaqcio sazogadoebaSi saqmianobs, sadac 

qoneba ekuTvnis rogorc saxelmwifos, ise kerZo pirs da sax-

elmwifos wili aranakleb 50%-ia. aseT SemTxvevaSi danaSaulebrivi 

qmedebis kvalifikaciis Taobaze sxvadasxva mosazreba arsebobs. 

zogierTi mecnieri miiCnevs, rom marTalia, es Sereuli saaqcio 

sazogadoeba kerZo samarTlis subieqtia, magram Tu mas sax-

elmwifosagan delegirebuli aqvs is funqciebi, romlebic da-

kavSirebulia sajaro xelisuflebis ganxorcielebasTan, amis gaT-

valiswinebiT, yvela SedegiT, damnaSave piri saxelmwifo moxeled 

unda CaiTvalos (magaliTad, saqarTvelos rkinigzas saxelmwifosagan 

miniWebuli aqvs tarifebis dadgenis ufleba, amdenad, misi saTanado 

donis muSakebi saxelmwifo moxeleebTan gaTanabrebul pirebad miiC-

nevian). 

mecnierTa meore nawili ki miiCnevs, rom vinaidan amjerad sax-

elmwifo gvevlineba, rogorc kerZo samarTlis subieqti, koruf-

ciaSi mxilebuli piri ar unda CaiTvalos sajaro moxeled da misi 

qmedebis kvalifikacia komerciuli mosyidvis muxliT unda moxdes. 

vinaidan arsebobs azrTa sxvadasxvaoba moxelisa da Tanamdebobis 

piris cnebis ganmartebasTan dakavSirebiT, rac aisaxeba mono-
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grafiul gamocemaTa avtorebis naSromebSi, am yovelives mivyavarT 

iqamde, rom samarTaldamcavi organoebi analogiur situaciaSi 

iReben diametrulad gansxvavebul, urTierTsawinaaRdmdego gad-

awyvetilebebs. 

unda vaRiaroT, rom zogadad kanonmdeblobaSi da kerZod ki ssk-

Si arsebuli moxelisa da masTan gaTanabrebuli piris cnebis 

arasrulyofilebis gamo, mizanSewonilia samoxeleo danaSaulTa 

Tavis erT-erTi muxlis SeniSvnaSi srulyofilad Camoyalibdes es 

ori cneba, sadac erTnairad iqneba asaxuli sajaro samsaxurisa da 

samoxeleo danaSaulTa kanonebSi mimofantuli moxelisa da masTan 

gaTanabrebuli piris legitimuri gansazRvreba. 

da bolos, kidev erTxel unda aRiniSnos, rom korufciuli 

danaSauli mravalwaxnagovani samarTaldarRvevaa. igi moicavs dana-

SaulTa sakmaod did jgufs. es danaSauli karga xania aRar aris 

erTi romelime saxelmwifos problema. mas mTeli civilizebuli 

samyaros saxelmwifoebi ebrZvian da imedia, erTiani da Tanxvedri 

ZalebiT mis damarcxebas Tu ara, korufciuli danaSaulis Sem-

cirebas mainc SeZleben. 
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Svilebis mxridan mSoblebis winaaRmdeg  

mimarTuli Zaladoba, rogorc ojaxSi  

Zaladobis erT-erTi saxe 

 

uSangi baxtaZe 

 

Sesavali 

 

Svilebis mxridan mSoblebis winaaRmdeg mimarTuli Zaladoba 

uaRresad saintereso Temaa. miuxedavad amisa, mkvlevarebis mxridan am 

sakiTxs saTanado yuradReba ar eTmoba. SesaZlebelia imis mticebac, 

rom ojaxSi Zaladobis es saxe yvelaze naklebadaa gamokvleuli. 

aRniSnulis erT-erTi SesaZlo axsna isaa, rom ojaxSi Zaladobis 

sakiTxis gamokvlevisas, ZiriTadi yuradReba meuRleebs Soris Za-

ladobasa da Svilebis winaaRmdeg mimarTul Zaladobas1 eTmoba. am 

sakiTxisadmi yuradRebis nakleboba, zogierTi mkvlevaris azriT, 

gamowveulia imiT, rom Svilebis mier mSoblebis winaaRmdeg 

mimarTuli Zaladoba ojaxisaTvis yvelaze saidumlo da mtkivneuli 

sakiTxia, is iseTi formiT arRvevs socialur normebs, rom am prob-

lemis arsebobis aRiareba sazogadoebisaTvis Zalze mtkivneuli 

xdeba.2 Sesabamisad, mSoblebis winaaRmdeg Cadenili Zaladobis faru-

li buneba sakmaod arTulebs am sakiTxis gamokvlevas. samarTlianad 

aRniSnavs amanda holti: `rogor SeiZleba gamoikvlio raRac, 

romlisTvis saxelis darqmevac ki gviWirs?! xolo saxelis gareSe 

SeuZlebelia sxvebma realurad SeigrZnon am problemis farTo 

mniSvneloba~3. miuxedavad imisa, rom mSoblebis winaaRmdeg Cadenili 

                                                           
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iu-

ridiuli fakultetis doqtoranti. 
1 Brezina T., Teenage Violence Toward Parents as an Adaptation to Family Strain: 

Evidence from a National Survey of Male Adolescents, Youth Society, 30(4), 1990, 

416, 417. 
2 Kethineni S., Youth-on-Parent Violence in a Central Illinois County, Youth Vio-

lence and Juvenile Justice, 2(4), 2004, 374. 
3 Holt A., Researching Parent Abuse: A Critical Review of the Methods, Social Poli-

cy and Society, 11(2), 2012, 289. 
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Zaladoba naklebad aris Seswavlili, mticebulebebi adasturebs, rom 

is vlindeba maSin, rodesac gvaqvs sxva saxis ojaxuri Zaladobis, 

kerZod, mamakaci partnioris mier ganxorcielebuli Zaladobis 

SemTxvevebi.4 es ukanaskneli ki badebs kiTxvas, Tu rogor aris da-

kavSirebuli mSoblebis mimarT Cadenili Zaladoba ojaxuri 

Zaladobis sxva formebTan?  

winamdebare naSromis upirveles mizans mSoblebis winaaRmdeg 

mimarTuli Zaladobis gamokvleva warmoadgens da Sesabamisad, im 

kiTxvaze pasuxis gacema, aris Tu ara am saxis Zaladoba ojaxuri 

Zaladobis yvelaze rTuli SemTxveva. naSromis meoreuli mizania imis 

dadgena, Tu ra problemebs uqmnis mSoblebis mimarT Cadenili Za-

ladoba marTlmsajulebis ganxorcielebas. aRniSnuli miznebis misaR-

wevad naSromi iwyeba mSoblebis winaaRmdeg mimarTuli Zaladobis 

sakiTxis istoriuli mimoxilviT; Semdeg gaanalizebulia is, Tu ra 

aris Svilebis mier mSoblebis winaaRmdeg Cadenili Zaladoba, ra 

saerTo da ganmasxvavebeli niSnebi arsebobs massa da partniorebs 

Soris Cadenil Zaladobas Soris. bolo paragrafSi saubaria im 

SesaZlo problemebze, romlebsac mSoblebis winaaRmdeg Cadenili Za-

ladoba uqmnis marTlmsajulebis efeqtur aRsrulebas. meti sicxa-

disTvis, aqve unda iTqvas, rom am naSromis miznebisaTvis SvilebSi 

igulisxmebian arasrulwlovnebi _ 10-dan 18 wlamde. 

 

1. Svilebis mxridan mSoblebis winaaRmdeg mimarTuli Zaladobis 

mokle istoriuli mimoxilva 

      

rogorc ukve aRiniSna, mSoblebze Zaladoba, ojaxuri Zaladobis 

sxva formebTan SedarebiT, naklebad gamokvleuli sakiTxia. miuxeda-

vad amisa, mas Tavisi istoria mainc aqvs, is iwyeba 1979 wlidan, 

rodesac sociologebma _ harbinma da medenma pirvelad SeniSnes, rom 

mSoblebis mimarT Cadenil Zaladobas, Svilebisa da meuRlis mimarT 

Cadenil ZaladobasTan SedarebiT, hqonda `gansxvavebuli intra-

                                                           
4 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1072-1080. 
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fsiqikuri, interpersonaluri da struqturuli dinamika~.5 metic, 

zemoxsenebulma avtorebma SemogvTavazes mSoblebis mimarT Cadenili 

Zaladobis gansazRvreba da aRniSnuli qmedeba ganmartes, rogorc 

`mimdinare fizikuri Zaladoba an fizikuri Zaladobis ganxor-

cielebis sityvieri an arasityvieri muqara~6. 1982 wels kornelma 

da Jilma wamoayenes mosazreba, rom swored mSoblebis mimarT 

Cadenili Zaladoba iyo SesaZlo dakarguli rgoli muRleebsa da 

bavSvebze Zaladobas Soris, romlis gareSec aRniSnuli qmedebebis 

axsna SeuZlebeli iqneboda.7  

80-iani wlebis bolos egnium da haglim Caatares pirveli kvleva 

am sferoSi imis dasadgenad, Tu ra faqtorebi iwvevda Svilebis 

mxridan iseT qmedebas, rac, saboloo jamSi, mSoblis winaaRmdeg Za-

ladobaSi gadaizrdeboda.8 mkvlevarebma daaskvnes, rom ojaxuri 

Zaladobis ramdenime risk-faqtori, rogoricaa: moZalade megobrebi, 

mSoblis mier samarTaldamrRvevi Svilis saqcielis reagirebis 

gareSe datoveba, mSoblebis siyvaruli da kanis feri (TeTrkaniani 

bavSvebi ufro xSirad axorcielebdnen Zaladobas, vidre Sav-

kanianebi), pirdapir dakavSirebuli iyo mSoblebis mimarT Cadenil 

ZaladobasTan. amave dros, ojaxuri Zaladobis ufro tradiciul 

risk-faqtorebs, rogoricaa: stresi, narkotikuli saSualebebi da 

socialuri izolacia, am saxis ZaladobasTan naklebi kavSiri 

hqonda.9 1999 wels Catarebuli kvlevis Sedegad brezina mivida im 

daskvnamde, rom ojaxuri Zaladobis sxva gamovlinebebTan SedarebiT, 

mSoblebis winaaRmdeg mimarTuli Zaladoba gacilebiT meti sixSiriT 

xdeboda, magram, miuxedavad amisa, mainc yvelaze naklebi iyo misi 

                                                           
5 Kethineni S., Youth-on-Parent Violence in a Central Illinois County, Youth Vio-

lence and Juvenile Justice, 2(4), 2004, 374, cited in Harbin H.T., Madden D.J., Bat-

tered Parents: A New syndrome, American Journal of Psychiatry, 136(10),1979, 

1288–1291. 
6 Harbin H.T., Madden D.J., Battered Parents: A New syndrome, American Journal 

of Psychiatry, 136(10),1979, 1288. 
7 Cornell C.P., Gelles R.J., Adolescent to Parent Violence, Urban and Social Change 

Review, 15(1), 1982, 8-14. 
8 Agnew R., Huguley S., Adolescent Violence towards Parents, Journal of Marriage 

and Family, 51(3), 1989, 699-711. 
9 iqve, 710. 
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Setyobineba.10 TiTqmis analogiuri Sedegebi aCvena braunisa da hemil-

tonis kvlevam, romlis mixedviTac, gamokiTxuli 459 studentidan, 

saerTo jamSi, 14,5% Zaladobda sakuTar mSoblebze, xolo 3,8%-ma 

aRiara, rom gamudmebiT Zaladobdnen erT-erT an orive mSobelze.11 

 

2. mSoblebis winaaRmdeg mimarTuli Zaladoba 

2.1. cneba 

 

hanterisa da niqsonis mixedviT, `ar arsebobs raime zusti 

ganmarteba, romelmac SesaZlebelia srulad moicvas mSoblebis wina-

aRmdeg mimarTuli Zaladobis fenomeni~12. harbinis da medenis mier 

SemoTavazebuli ganmarteba, romlis Sesaxebac saubari iyo wina 

paragrafSi, warmoadgens sakmaod viwro ganmartebas da moicavs 

mxolod fizikur Zaladobas an fizikuri Zaladobis muqaras, rogorc 

mSoblebis winaaRmdeg mimaruli Zaladobis SesaZlo saxes. swored 

amitom patersonma, im faqtze dayrdnobiT, rom mSoblis mimarT 

Cadenili Zaladoba moicavs ara mxolod fizikur, aramed emociur da 

sityvier qmedebebs, SeimuSava axali gansazRvreba. misi ganmartebiT, 

`qmedeba maSin miiCneva Zaladobrivad, Tu ojaxis is wevrebi, romle-

biskenac mimarTulia es qmedeba, grZnoben safrTxes, SeSinebulebi 

arian an kontroldebian aRniSnuliT da Tu amasTan, isini sa-

fuZvlianad fiqroben, rom swored aRniSnuli Zaladobrivi qmedebis 

gamo maT TavianTi neba-survili unda dauqvemdebaron agresoris neba-

survils imitom, rom sxva gziT Tavidan ver aicileben Zaladobas an 

Zaladobis safrTxes~13. gansxvavebuli ganmartebaa SemoTavazebuli 

                                                           
10 Brezina T., Teenage Violence Toward Parents as an Adaptation to Family Strain: 

Evidence from a National Survey of Male Adolescents, Youth Society, 30(4), 1990, 

416-444. 
11 Browne K.D., Hamilton C.E., Physical Violence Between Young Adults and Their 

Parents: Associations with a History of Child Maltreatment, Journal of Family Vio-

lence, 13(1), 1998, 59. 
12 Hunter C., Nixon J., Introduction: Exploring Parent Abuse – Building Knowledge 

across Disciplines, Social Policy and Society, 11(2), 2012, 211, 212. 
13 Paterson R. and others, Adolescent Violence towards Parents:  Maintaining Fami-

ly Connections When The Going Gets Tough, Australian and New Zealand Journal 

of Family Therapy, 23(2), 2002, 90. 
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kotrelis da monqis mier, romlebmac aRniSnuli fenomeni gan-

sazRvres, rogorc `Svilebis nebismieri qmedeba, romelic zians 

ayenebs mSoblebs finansurad, fsiqologiurad an fizikurad~14. 

rogorc zemoT mocemuli ganmartebebidan gamoCnda, mkvlevarebs 

Soris ar arsbeobs erTiani pozicia aRniSnuli fenomenis zust 

gansazRvrebasTan dakavSirebiT. swored amitom, sxvadasxva avtoris 

mier msgavsi saxis Zaladoba moixsenieba, rogorc `mSoblebisadmi 

cudi mopyroba~, `Svilebis mxridan mSoblis winaaRmdeg mimarTuli 

Zaladoba~, `dedis winaaRmdeg ganxorcielebuli Zaladoba~ da sxv.15 

Tumca, ra saxeliTac ar unda moixseniebodes es ukanaskneli, Sedegi 

aris is, rom Svili sakuTar mSobelze Zaladobs da amiT Cadis 

ojaxuri Zaladobis erT-erT saxesxvaobas. aqve isic unda aRiniSnos, 

rom vilkoqsi erTmaneTisagan asxvavebs or termins _ `cud 

mopyrobasa~ da `Zaladobas~ da ambobs, rom `Zaladoba~ aris ufro 

viwro gagebis termini, vidre `cudi mopyroba~.16 Tumca, vilkoqsis 

pozicias ver gaviziarebT, im martivi mizezis gamo, rom cudi 

mopyroba, romelsac sistematuri xasiaTi aqvs, sxva araferia Tu ara 

Zaladobis erT-erTi saxe da swored amitom, winamdebare naSromSi 

gamoyenebuli iqneba termini _ ,,mSoblebis winaaRmdeg mimarTuli 

Zaladoba~. 

sxvadasxva avtors Soris terminTan dakavSirebiT gansxvavebuli 

poziciis garda, zemoxsenebuli ganmartebebidan SesaZlebelia 

ramdenime pozitiuri da saerTo aspeqtis gamokveTac, romelTagan 

aRsaniSnavia mkvlevarebis erToblivi pozicia imasTan dakavSirebiT, 

rom mSoblebis winaaRmdeg mimarTuli Zaladobis gansazRvrebam unda 

moicvas ara marto fizikuri Zaladoba, aramed Seuracxmyofeli sit-

yvieri da emociuri mopyrobac. ganmartebebidan im daskvnis gakeTebac 

aris SesaZlebeli, rom Zaladoba aucileblad gamoxatuli unda iyos 

qmedebaTa mudmivobiT drois garkveuli periodis ganmavlobaSi, 

                                                           
14 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1080. 
15 Hunter C., Nixon J., Introduction: Exploring Parent Abuse – Building Knowledge 

across Disciplines, Social Policy and Society, 11(2), 2012, 212. 
16 Wilcox P., Is Parent Abuse a Form of Domestic Violence?, Social Policy and 

Society, 11(2), 2012, 277, 278. 
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romelic, Tavis mxriv, gamoricxavs imis SesaZleblobas, rom 

erTjeradma aqtma, Tundac fizikurma Zaladobam, mogvces mSoblis 

winaaRmdeg mimarTuli Zaladobis Semadgenloba. 

zogadad, mSoblis winaaRmdeg mimarTuli Zaladobis ramdenime saxe 

arsebobs. fizikuri Zaladoba aris Zaladobis yvelaze vizualuri da 

gavrcelebuli forma, romelic SesaZlebelia daiyos Semdeg qveka-

tegoriebad: cema, xelis gartyma, muStis dartyma, xelis kvra, 

sxvadasxva nivTis damtvreva, kedelze muStebis rtyma, nivTebis 

srola da SefurTxeba.17 kotrelis mosazrebiT, fizikuri Zaladoba 

Tavis TavSi moicavs, aseve, emociur Zaladobasac.18 aRniSnuli pozi-

cia ver iqneba gaziarebuli, radgan kotreli erTmaneTTan aigivebs 

emociur Zaladobasa da emociur aSlilobas, rac SeiZleba warmoiS-

vas rogorc fizikuri, ise fsiqikuri Zaladobis Sedegad.19 rac 

Seexeba emociur Zaladobas, es ukanaskneli warmoadgens Zaladobis 

damoukidebel kategorias, romelmac gamoxatuleba SeiZleba hpovos 

Semdeg qmedebebSi: mSoblis daSineba, motyueba, mSoblis gonebaze 

zemoqmedeba, mSoblis iseT mdgomareobaSi Cagdeba, romelic mas 

afiqrebinebs, rom fsiqikurad aSlilia, mSoblis daSineba imiT, rom 

Svili Caidens TviTmkvlelobas an sxva gziT daizianebs Tavs da a.S. 

mSoblebis winaaRmdeg Cadenili Zaladobis erT-erTi saxea, aseve, 

finansuri Zaladoba, romelic SeiZleba gamoixatos Semdegi qme-

debebiT: moparviT, nebarTvis gareSe raime nivTis gasxvisebiT, fulis 

moTxovniT, mSoblebis nivTebis borotad gamoyenebiTa da sxv.20 rac 

Seexeba seqsualuri xasiTis Zaladobasa da mSoblis mkvlelobas, ra 

Tqma unda, mSoblis winaaRmdeg mimarTuli Zaladobis saxeebs gane-

kuTvneba, Tumca, sxva saxeebTan SedarebiT, iSviaTi gamovlineba aqvs. 

 

                                                           
17 Eckstein N. J., Emergent issues in families experiencing adolescent‐ to‐ parent 

abuse, Western Journal of Communication, 68(4), 2004, 365, 367. 
18 Cottrell B., When Teens Abuse their Parents, Nova Scotia: Fernwood Publishing, 

2004, 11. 
19 Eckstein N. J., Emergent issues in families experiencing adolescent‐ to‐ parent 

abuse, Western Journal of Communication, 68(4), 2004, 367. 
20 Cottrell B., When Teens Abuse their Parents, Nova Scotia: Fernwood Publishing, 

2004, 15. 
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2.2. moZalade Svilebisa da msxverpli mSoblebis damaxasiaTebeli 

niSnebi 

 

rogorc arasrulwlovani gogonebi, ise biWebi axorcieleben 

yvela formis Zaladobas mSoblebis winaaRmdeg, biWebi ufro xSirad 

iyeneben fizikur Zaladobas, maSin, rodesac gogonebisaTvis metad 

damaxasiaTebelia sityvieri da emociuri Zaladoba.21 biWebis qmedeba 

ufro xasiaTdeba ZalmomreobiT vidre gogonebis qmedebebi, Tumca es 

ukanasknelic ufro ZalmomreobiTi gaxda, vidre ramdenime wlis win 

iyo.22 rac SeexebaT mSoblebs, dedebi, rogorc erTmSoblian, ise 

ormSoblian ojaxebSi, Zaladobis ZiriTadi samizneebi arian. 

aRniSnulis SesaZlo axsna isaa, rom dedebi vizualurad aRiqmebian 

ufro sustebad, vidre mamebi, romlebic Svilebs ZalauflebiT 

aRsavseni hgoniaT, es amcirebs maT winaaRmdeg Zaladobis Cadenis 

SesaZleblobas. meore mizezi SeiZleba iyos Svilis damokidebuleba 

imis Sesaxeb, rom misaRebia qalis kontroli da masze dominireba. 

aRniSnuli gansakuTrebiT exeba im ojaxebs, sadac Svilebs uwevT 

mamis mier Cadenili Zaladobis yureba.23 

mkvlevarebs Soris ar aris erTiani pozicia imasTan dakavSirebiT, 

Tu bavSvebis romeli asakobrivi jgufia moZalade. magaliTad, egnius 

da haglis mosazrebiT, romlebic eyrdnobian kornelis da Jilis 

kvlevis Sedegebs, asaki ar aris relevanturi mSoblis winaaRmdeg 

Cadenil ZaladobasTan, Tumca, rodesac gamoikvlies sqesi, dadginda, 

rom Zaladobis sixSire biWebis asakis matebasTan erTad izrdeboda, 

xolo gogonebis asakis matebisas – iklebda.24 aqedan gamomdinare, 

mniSvneloba ara aqvs zusti asakobrivi zRvris dadgenas, ufro 

mniSvnelovania is, Tu rodidan xedaven mSoblebi SvilebSi safrTxes. 

                                                           
21 <http://www.adfvc.unsw.edu.au/pdf%20files/adolescent_violence.pdf> [9.03.2015] 
22 Cottrell B., When Teens Abuse their Parents, Nova Scotia: Fernwood Publishing, 

2004, 73. 
23 Kennair N., Mellor D., Parent Abuse: A Review, Child Psychiatry and Human 

Development, 2007, 38, 203, 209. 
24 Agnew R., Huguley S., Adolescent Violence towards Parents, Journal of Marriage 

and Family, 51(3), 1989, 701. 
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logikurad, rac ufro izrdebian arasrulwlovnebi fizikurad, miT 

ufro meti safrTxea maTgan mosalodneli. 

araerTgzisi deviaciuri qceva, narkotikuli saSualebebis da 

alkoholis moxmareba, aseve, skolis mudmivi gacdena aris is risk-

faqtorebi, romlebsac xSirad mosdevs mSoblebis mimarT Zaladoba.25 

bavSvebi, romlebic xSirad acdenen skolas da ar eswrebian 

gakveTilebs, euflebian deviaciuri qcevisaTvis damaxasiaTebel 

elementebs. xolo mSoblebi, romelTa bavSvebic raime mizezis gamo 

iricxebian skolebidan, yvelaze didi safrTxis qveS arian, radgan 

skolidan garicxvis ambavi umeteswilad Zabavs situacias ojaxSi.26 

narkotikuli saSualebebisa da alkoholis miRebam SesaZlebelia, 

mTlianad daakargvinos an Seumciros sakuTar Tavze kontrolis 

unari arasrulwlovans da man SeiZleba Caidinos iseTi saqcieli, 

rogorsac fxizel mdgomareobaSi ar Caidenda. Tu mSoblebi iyeneben 

alkoholsa da narkotikul saSualebebs, aRniSnulmac SeiZleba 

gamoiwvios Zaladoba Svilebis mxridan, radgan isini aseT dros Tavs 

mitovebulad da gariyulad grZnoben, rac iwvevs sibrazis gancdas 

mozardSi.27 

gniusa da haglis kvlevam uCvena, rom mozardebi, romlebic 

mSoblebis mimarT Zaladoben, emociurad naklebad arian da-

kavSirebulni an mijaWvulni sakuTar mSoblebze.28 metic, kotreli 

da monki uTiTeben, aRniSnuli faqtori pirdapir aris dakavSirebuli 

im garemoebasTan, rom moZalade mozardebis umetesoba Tavadve iyvnen 

fizikuri an seqsualuri Zaladobis msxverplni an mSoblebis 

Zaladobis mowmeebi.29 es ki, Tavis mxriv, niSnavs, rom, miuxedavad 

imisa, bavSvze uSualod xorcieldeba Zaladoba Tu ara, erTi 

mSoblis mier meoris mimarT Cadenili Zaladobis Seswrebis faqti 

                                                           
25 <http://www.adfvc.unsw.edu.au/pdf%20files/adolescent_violence.pdf> [9.03.2015] 
26 Cottrell B., When Teens Abuse their Parents, Nova Scotia: Fernwood Publishing, 

2004, 79. 
27 iqve, 82-83. 
28 Agnew R., Huguley S., Adolescent Violence towards Parents, Journal of Marriage 

and Family, 51(3), 1989, 709. 
29 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1073. 
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ukve uaryofiTad moqmedebs mozardis fsiqikaze. maT SeiZleba aRiqvan 

aRniSnuli Zaladoba, rogorc bunebrivi movlena da analogiurad 

moiqcnen TviTonac. es ki iZleva im daskvnis saSualebas, rom mSob-

lebis winaaRmdeg Cadenili Zaladoba SesaZlebelia iyos partnioris 

winaaRmdeg ganxorcielebuli Zaladobis gagrZeleba, romelic, 

saerTo jamSi, gvaZlevs ojaxuri Zaladobis kontinuums.30 

ojaxis socialur-ekonomikuri statusi warmoadgens kidev erT 

risk-faqtors, romelmac SeiZleba xeli Seuwyos mSoblis winaaRmdeg 

mimarTul Zaladobas.  bavSvebs, romlebic izrdebian Rarib ojaxebSi, 

naklebi SesaZlebloba aqvT, daikmayofilon maTTvis sasurveli 

interesebi. SesaZleblobis naklebobam SeiZleba gamoiwvios sibraze 

da imedgacrueba mozardSi, rac, Tavis mxriv, iwvevs konfliqts 

mSoblebTan. mozardebis azriT, swored mSoblebi arian damnaSaveebi 

maTi dabali ekonomikuri statusis gamo.31 konfliqturi situacia 

SesaZlebelia warmoiSvas maSin, rodesac ojaxSi stresuli garemoa. 

xangrZlivi da intensiuri stresis Sedegi aris is, rom mSoblebi 

nakleb yuradRebas uTmoben sakuTar Svilebs da naklebad arian 

adekvaturni, upasuxon im konfliqtur situaciebs, romlebic ojaxSi 

warmoiSveba.32 

mSoblis midgoma, anu aRzrdis stili, aris mSoblis winaaRmdeg 

Cadenili Zaladobis axsnis yvelaze qmediTi saSualeba. Svilis 

gansakuTrebuli kontroli aRzrdis erT-erTi stilia, romelic 

ZiriTadad efeqturia maSin, rodesac bavSvi aris mcirewlovani, am 

dros misi kontroli gacilebiT advilia. magram, rac ufro izrdeba 

bavSvi, miT ufro Zneli xdeba misi gakonktrolebac, asakTan erTad 

imatebs damoukideblobis survilic. umetes SemTxvevaSi, mSoblebi, 

romlebic gansakuTrebulad akontroleben Svils, ver axerxeben maT 

asakTan adaptacias da agrZeleben iseTive simkacres, rogori 

mkacrebic bavSvis mcirewlovnebisas iyvnen. mozardisaTvis ki kon-

                                                           
30 Jackson D., Broadening Constructions of Family Violence: Mothers’ Perspectives 

of Aggression From Their Children, Child and Family Social Work, 8(4), 2003, 321, 

326. 
31 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1073. 
32 iqve. 
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trolis marwuxebidan Tavis daRwevis gza aris mSoblis winaaRmdeg 

Zalis gamoyeneba, romelic Zalauflebis gancdas iwvevs.33 aRzrdis 

aRniSnuli stilis sapirispirod arseboben metismetad damTmobi 

mSoblebi. problema, romelic aRzrdis am stils axlavs Tan, aris 

is, rom mSoblebi metismetad aduneben yuradRebas mozardis mimarT, 

rac iwvevs mozardis damoukideblobis zedmetad gazrdas. misTvis 

mTavari xdeba, nebismieri saxiT miiRos sasurveli Sedegi da igi 

swavlobs sxvadasxva xerxs am Sedegis misaRwevad, maT Soris, 

Zaladobas.34 orive SemTxvevaSi aSkaraa, rom mSoblebs ar ZaluZT 

daamyaron disciplina. disciplinis damyarebis SeuZlebloba ki 

niSnavs imas, rom mSoblebi kargaven kontrols Svilebze. ekStainma 

mis mier Zaladobis msxverpli 20 qalis siRrmiseuli gamokiTxvis 

Sedegad daaskvna, rom yvela SemTxvevaSi Zaladobis sawyisi etapi iyo 

sityvieri Seuracxyofa da igi droTa ganmavlobaSi iRebda Zaladobis 

sxva saxes, maSin, rodesac mSobeli iyo uunaro, daemyarebina 

disciplina. Svilebs ise hqondaT Zalaufleba mopovebuli TavianT 

mSoblebze, rom TiToeuli gamokiTxulisaTvis mTavari sazrunavi iyo, 

sityvieri Zaladoba ar gadazrdiliyo fizikur ZaladobaSi.35 

aRniSnul kvlevaSi monawile erT-erTma dedam zedmiwevniT aRwera es 

procesi: `gineba ar iyo iseTive sagangaSo, rogorc nivTebis msxvreva, 

msxvreva namdvilad sjobda dartymas, dartyma xelSi sjobda TavSi 

dartymas, muStis gamoyeneba sjobda iaraRis gamoyenebas~.36 aqedan 

SesaZlebelia daskvnis gakeTeba, rom Tu mSobeli Tavidanve ver 

arTmevs Tavs sityvier Seuracxyofas, mosalodnelia, aRniSnuli 

gadaizardos Zaladobis ufro mZime formaSi. 

Semdgomi Zaladobis danaSaulisa da mwuxarebis gancda aris is 

saerTo damaxasaiaTebeli Tviseba, romelic partniorebs Soris Za-

ladobasa da mSoblebis mimarT Zaladobas axasiaTebs. orive 

SemTxvevaSi dgeba dro, rodesac moZaladeebi gaivlian e.w. `Taflobis 

                                                           
33 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1084. 
34 iqve. 
35 Eckstein N. J., Emergent issues in families experiencing adolescent‐ to‐ parent 

abuse, Western Journal of Communication, 68(4), 2004, 376-378. 
36 iqve, 379. 
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Tvis periods~, romlis drosac isini gamoxataven mwuxarebas, deben 

pirobebs, rom Zaladoba aRar ganmeordeba da gamoasworeben qcevas.37 

Tumca, zrdasrulebisagan gansxvavebiT, moZalade mozardebi iSviaTad 

iReben pasuxismgeblobas sakuTar Tavze da sakuTar saqcielSi 

mSoblebs adanaSauleben. aRniSnulis dasturad gamodgeba kotrelisa 

da monkis mier gamokiTxuli zogierTi mozardi, romlebsac hqondaT 

sinanulis gancda maT mier Cadenili qmedebis gamo, magram, miuxedavad 

amisa, isini miiCnevdnen, rom TavianTi Zaladobrivi qceva iyo 

mcdeloba, aRedginaT is emociuri danakargi, rasac isini ganicdidnen 

mSoblebis uyuradRebobis gamo.38 aqedan gamomdinare, SesaZlebelia 

daskvnis gakeTeba, rom Svilebi, miuxedavad imisa, inanieben Tu ara 

maT mier Cadenil qmedebas, bolomde mainc ver acnobiereben im zians, 

romelsac TavianTi qmedebiT ayeneben mSoblebs da cdiloben, maTi 

Zaladobrivi qcevis mizezebi sakuTar mSoblebSi eZebon. swored es 

ukanaskneli warmoadgens mSoblebis mimarT Cadenili Zaladobis 

urTulesi bunebis damadasturebel niSans.  

 

3. partniorebs Soris da Svilebis mxridan mSoblebis winaaRmdeg 

ganxorcielebuli Zaladobis saerTo da ganmasxvavebeli niSnebi 

 

winamdebare qveTavSi saubari iqneba, ra saerTo da ganmasxvavebeli 

niSnebi arsebobs mSoblis winaaRmdeg mimarTul da partniorebs 

Soris ganxorcielebul Zaladobas Soris. aRniSnulis ganxilvis 

Semdeg, SesaZlebeli gaxdeba im kiTxvaze pasuxis gacema, Tu ramdenad 

rTuli dinamika aqvs mSoblebis mimarT Cadenil Zaladobas da 

gansxvavdeba Tu ara igi ojaxSi Zaladobis sxva formebisagan. swored 

amitom, pirvel yovlisa, ganxiluli iqneba, Tu ra aris ojaxSi 

Zaladoba. 

1970 wlidan, feministebis mier gaweuli usazRvro samuSaos 

Sedegad, partniorebs Soris Zaladobam Tavisi adgili daimkvidra 

                                                           
37 Cottrell B., When Teens Abuse their Parents, Nova Scotia: Fernwood Publishing, 

2004, 85. 
38 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1086. 
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samarTlebriv literaturaSi. Tavdapirvelad, partniorebs Soris 

Zaladoba feministebis mier ganimarta, rogorc qmrebis mier 

ganxorcielebuli Zaladoba colebis winaaRmdeg.39 ramdenime aTeuli 

wlis Semdeg naTeli gaxda, rom ojaxSi Zaladobis sqesobrivi 

diferenciacia sakmaod zRudavda am cnebas, radgan ar moicavda, 

magaliTad, erTsqesian partniorebs. swored amitom ojaxuri 

Zaladobis mkvlevarebma uari Tqves feministebis mier Camoyalibebul 

ganmartebaze da SeimuSaves iseTi gansazRvreba, romelic saerTod 

gamoricxavda sqess. magaliTad, 2005 wels britaneTSi axali 

mTavrobis misvlis Semdeg, ojaxSi Zaladoba ganmartes, rogorc 

`nebismieri incidenti an safrTxis Semcveli qceva an Zaladoba 

(fsiqologiuri, fizikuri, seqsualuri, finansuri an emociuri) 

srulwlovnebs Soris, romlebic arian partniorebi an ojaxis 

wevrebi, miuxedavad maTi sqesisa an seqsualuri orientaciisa~40. 

Tumca, unda iTqvas, rom es ganmartebac SezRudulia, radgan 

vrceldeba mxolod srulwlovnebze, rac imas niSnavs, rom 

gamoricxavs mozardebsa da arasrulwlovnebs. es ki imis 

maniSnebelia, rom aRniSnuli definicia gamoricxavs arasruwlovani 

Svilebis mxridan mSoblebis winaaRmdeg Cadenil Zaladobasac. 

britaneTisagan gansxvavebiT, saqarTveloSi gacilebiT ukeT aris 

Camoyalibebuli ojaxSi Zaladobis cneba. sisxlis samarTlis 

kodeqsis 1261-e muxlis pirveli nawilis Tanaxmad, ojaxSi Zaladoba 

aris: `ojaxis erTi wevris mier meoris mimarT Zaladoba, 

sistematuri Seuracxyofa, SantaJi, damcireba, ramac gamoiwvia 

fizikuri tkivili an tanjva...~. am cnebis gaanalizebis Sedegad, 

SeiZleba iTqvas, rom saqarTveloSi ojaxSi Zaladobis definiciidan 

amoRebulia ara marto sqesi da seqsualuri orientacia, aramed 

asakic. Sesabamisad, Svilis mxridan, maT Soris, arasrulwlovani 

Svilis mxridan, mSoblis winaaRmdeg ganxorcielebuli Zaladoba, 

uproblemod Cajdeba ojaxSi Zaladobis definiciaSi da SesaZlebeli 

iqneba Sesabamisi RonisZiebebis gatareba qmedebis Camdenis mimarT. 

                                                           
39 Wilcox P., Is Parent Abuse a Form of Domestic Violence?, Social Policy and 

Society, 11(2), 2012, 279. 
40 iqve. 
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Tumca, britaneTisagan gansxvavebiT, saqarTveloSi ar aris 

dakonkretebuli, ra saxis SeiZleba iyos Zaladoba da sxva masTan 

gaTanabrebuli qmedebebi da saubaria mxolod imaze, rom am qmedebebma 

aucileblad unda gamoiwvios fizikuri tkivili an tanjva, romelic 

praqtikul doneze sakmaod rTuli dasadgeni iqneba. 

mas Semdeg, rac mokled iqna mimoxiluli ojaxSi Zaladobis 

cneba, SesaZlebelia im saerTo maxasiaTeblebze saubari, romlebic 

ojaxSi Zaladobasa da mSoblebis mimarT Cadenil Zaladobas aqvs. 

kontroli da dominacia aris ojaxSi Zaladobis mTavari motivi da 

unda iTqvas, rom mSoblebis winaaRmdeg mimarTuli Zaladobac am 

maxasiaTebels didi doziT Seicavs.41 Svilebi iyeneben Zaladobas 

mSoblebis mimarT im mizniT, rom gaakontrolon maTi gad-

awyvetilebebi da moqmedebebi. mas Semdeg, rac isini miaRweven am 

ukanasknels, savaraudoa, rom mSoblis aRmzrdelobiTi Zalac 

dakargulia.  

umetes SemTxvevaSi, Zaladobis orive formis dazaralebulebi 

arian qalebi/dedebi da Zaladobis orive forma gamoxatulebas 

poulobs ara erTjerad qmedebaSi, aramed droSi gawelil qmedebaTa 

erTobliobaSi. metic, ojaxSi Zaladobis msgavsad, mSoblis 

winaaRmdeg mimarTuli Zaladobac Seicavs yoveldRiur Tandayolil 

stress, romlis gamoc mSoblebi droTa ganmavlobaSi kargaven unars, 

saTanado doneze Seasrulon TavianTi movaleobebi.42 socialuri 

izolacia aris kidev erTi simptomi, romelic am saxis Zaladobas 

axasiaTebs. dazaralebuli mSoblebi, umetes SemTxvevaSi, gaurbian 

Zaladobis Semcvel incidentebze saubars, radgan fiqroben, rom isini 

amis gamo ufro metad gaikicxebian da swored maT daadanaSauleben, 

aseve, xSirad xdeba ise, rom TviTon mSoblebi idanaSauleben Tavs 

yvelaferSi. Sedegad, Svilebis mxridan Cadenili Zaladoba rCeba 

ojaxur problemad, romlis Sesaxebac mSoblebs saubari ar surT.43 

                                                           
41 Routt G., Anderson L., Adolescent Aggression: Adolescent Violence towards Par-

ents, Journal of Aggression, Maltreatment and Trauma, 20(1), 2011, 10. 
42 Wilcox P., Is Parent Abuse a Form of Domestic Violence?, Social Policy and Soci-

ety, 11(2), 2012, 282. 
43 Cottrell B., Monk P., Adolescent-to-Parent Abuse: A Qualitative Overview of 

Common Themes, Journal of Family Issues, 2004, 1089. 
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da bolos, Zaladobis saxeebi kidev erTi saerTo maxasiaTebelia, 

romelic partniorebs Soris Zaladobasa da Svilebis mxridan 

mSoblebis winaaRmdeg mimarTul Zaladobas aqvs. 

meore mxriv, mniSvnelovania Zaladobis am tipebs Soris 

ganmasxvavebeli niSnebis gamoyofa. sociolog pikis mixedviT, Zi-

riTadi gansxvaveba, romelic  mSoblebis winaaRmdeg mimarTul 

Zaladobasa da ojaxSi Zaladobas Soris arsebobs, aris is, rom am 

ukanasknel SemTxvevaSi dazaralebul partniors SesaZlebloba aqvs, 

uari Tqvas msgavs urTierTobaze da miatovos moZalade partniori, 

magram mSoblebis winaaRmdeg mimarTuli Zaladobisas, msxverpl 

mSobels valdebuleba aqvs arasruwlovani Svilis winaSe (mSobeli 

valdebulia arCinos arasrulwlovani Svili srulwlovanebis 

miRwevamde), rac Svilis mitovebas arTulebs.44 aqve mniSvnelovania 

erTi saintereso praqtikis gamoyofa mSoblis uflebaze uaris 

TqmasTan dakavSirebiT, koneqtikutis Statis kanonmdeblobis 

mixedviT, Tu arasruwlovanma miaRwia 16 wlis asaks da mis qmedebas 

mSobeli ver akontrolebs, maSin am ukanasknels ufleba aqvs, uari 

Tqvas Svilis rCenaze. koneqtikutis emansipaciis kanonis Tanaxmad: 

,,mSobels SeuZlia mimarTos sasamarTlos da iSuamdgomlos Svilis 

emansipirebulad cnobis Taobaze. Tu sasamarTlo daakmayofilebs 

msgavs Suamdgomlobas, maSin 16 wlis asaks miRweuli emansipirebu-

lad miiCneva da aqvs yvela is ufleba, rac mas eqneboda 18 wlis 

asakis miRwevis SemTxvevaSi. aseT dros mSobeli gaTavisuflebulia 

Svilis rCenis movaleobisgan da Svilis winaSe raimenari valde-

buleba aRar gaaCnia~.45 Tumca, aqve isic aRsaniSnavia, rom emansi-

paciis msgavsi safuZveli sxva qveynebis, maT Soris, saqarTvelos 

kanonmdeblobiT, mowesrigebuli ar aris, Sesabamisad, sanam Svili 

arasrulwlovania, mSobels mis winaSe valdebulebebi akisria da 

swored amitom, TiTqmis warmoudgenelia masTan kavSiris gawyveta. 

                                                           
44 Peek C.W., Fischer J.L., Kidwell J.S., Teenage Violence toward Parents: A Ne-

glected Dimension of Family Violence, Journal of Marriage and Family, 47(4), 1985, 

1051-1057. 
45 <http://www.cga.ct.gov/2009/rpt/2009-R-0187.htm>  [10.12.2014]. 
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kidev erTi gansxvaveba, romelic Zaladobis am or saxes Soris 

arsebobs, aris is, rom bavSvebi xSirad fizikurad aRematebian 

TavianT mSoblebs, miuxedavad amisa, mSoblebs potenciurad meti 

Zalaufleba aqvT im kuTxiT, rom finansur resursebze xeli swored 

maT miuwvdebaT.46 sxva sityvebiT, srulwlovan partniorebs Soris 

ganxorcielebuli Zaladobisgan gansxvavebiT, Svili `ar Seesabameba 

moZalade amsruleblis sazogadoebaSi damkvidrebul stereotips, 

romelic fizikurad da socialurad aRemateba msxverpls, xolo 

mSoblebis stereotipi ar Seesabameba fizikurad da socialurad 

daucveli msxverplisas~47. 

zemoaRniSnuli cxadad warmoaCens, Tu ratom aris mSoblebis 

winaaRmdeg mimarTuli Zaladoba ojaxSi Zaladobis gacilebiT rTuli 

forma, vidre partniorebs Soris ganxorcielebuli Zaladoba. Svi-

lebis mxridan Zaladobis dros, mSobeli ara marto msxverplia, 

aramed sakuTari moZalade Svilebis mxardamWeric. isini xSir 

SemTxvevaSi sakuTar Tavs adanaSauleben Svilis Zaladobrivi 

saqcielis gamo, radgan saTanado kontrols ver uweven maT da 

Sesabamis disciplinur RonisZiebebs ver atareben. metic, rodesac 

sakuTriv Svilebi arian ojaxSi Zaladobis Sedegad dazaralebulebi, 

maT advilad ekerebaT msxverplis statusi, rac, Tavis mxriv, niSnavs, 

rom mSoblebi gacilebiT iolad apatieben msxverpl Svilebs 

Zaladobas, radgan aseT SemTxvevaSic mSoblebi Svilis moZaladed 

CamoyalibebaSi adanaSauleben partniorebs/yofil partniorebs, 

romlebic axorcielebdnen Zaladobas bavSvis mimarT da swored 

maTze dakvirvebis Sedegad gaxdnen isini moZaladeebi. zemoaRniSnuli 

kidev erTxel adasturebs, Tu raoden rTuli buneba aqvs mSoblebis 

winaaRmdeg ganxorcielebul Zaladobas. 

 

  

                                                           
46 Wilcox P., Is Parent Abuse a Form of Domestic Violence?, Social Policy and Soci-

ety, 11(2), 2012, 283. 
47 Downey L., Adolescent Violence: A Systemic and Feminist Perspective, Australi-

an and New Zealand Journal of Family Therapy, 8(2), 1997, 70, 77. 
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4. mSoblebis winaaRmdeg mimarTuli Zaladobis samarTlebrivad 

gadaWris gzebi 

 

iqidan gamomdinare, rom saqarTveloSi mSoblebis winaaRmdeg 

ganxorcielebuli Zaladobis sakiTxi saTanado doneze ar aris 

gamokvleuli, Zaladobis am saxis mimarT erovnuli kanonmdeblobis 

pasuxebze msjeloba mizanSeuwonelia. swored amitom yuradReba 

gamaxvildeba im samarTlebriv da politikur berketebze, romelic 

britaneTSi gamoiyeneba. 

1997 wlidan britaneTSi arasrulwlovanTa marTlmsajulebis 

sferoSi mravali reforma ganxorcielda. aRniSnulis farglebSi, 

gansakuTrebuli yuradRebis sagani gaxda ori sakiTxi _ `problemuri 

ojaxebi~ da `mSoblis valdebulebis arajerovnad Sesruleba~, 

radgan swored am ors ukavSirebdnen arasrulwlovanTa mxridan gax-

Sirebul deviantur qmedebebs.48 Sedegad, Camoyalibda `mSoblis 

valdebulebis~ cneba, romelSic ufro `mSoblis pasuxismgebloba~ 

igulisxmeba, vidre `mSoblis uflebamosileba~.49 metic, zogierT sa-

kanonmdeblo aqtSi ganxorcielebulma cvlilebebma pirdapir daawesa 

mSoblebis pasuxismgebloba Svilebis mier Cadenil danaSaulze. 

aRniSnulis dasturad gamodgeba `danaSaulisa da uwesrigobis~ aqti, 

romelmac SemoiRo `mSobelTa orderi~, romelic gamoiyeneboda im 

SemTxvevaSi, Tu Svili Caidenda danaSauls. zogadad, `mSobelTa 

orderi~ samoqalaqo orders ganekuTvneba, magram Tu mSobeli 

gonivruli mizezis gareSe ar emorCileba orderSi miTiTebul 

pirobebs, maSin miiCneva, rom mSobeli danaSauls Cadis.50 aqedan ga-

momdinare, SesaZlebelia daskvnis gakeTeba, rom arasrulwlovanTa 

marTlmsajulebis sivrceSi, mozardebi ganixilebian, rogorc 

Tavisufali agentebi, romlebic Tavad ageben pasuxs sakuTar qme-

debebze, magram, miuxedavad amisa, materialurad da socialurad 

                                                           
48 Condry R., Miles C., Adolescent to Parent Violence and Youth Justice in England 

and Wales”, Social Policy and Society, 11(2), 2012, 241, 243. 
49 Hunter C., Nixon J., Parr S., Mother Abuse: A Matter of Youth Justice, Child Wel-

fare or Domestic Violence?, Journal of Law and Society, 37(2), 2010, 264, 275. 
50 Condry R., Miles C., Adolescent to Parent Violence and Youth Justice in England 

and Wales”, Social Policy and Society, 11(2), 2012, 241, 243. 
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damokidebulni arian mSoblebze. swored amis gamoa, rom amave 

sivrceSi ar aris mSoblis, rogorc sakuTari Svilis mxridan Zala-

dobis msxverplis, adgili. aRniSnulis sapirispirod, mSobeli 

umetes SemTxvevaSi ganixileba, rogorc upasuxismgeblo pirovneba, 

romelmac xelidan gauSva bavSvis aRzrdis sadaveebi.51 es ki niSnavs, 

rom arasrulwlovanTa marTlmsajulebis farglebSi mSoblis pasux-

ismgebloba dafuZnebulia varaudze, rom mas SeuZlia da valdebulic 

aris efeqturi kontroli ganaxorcielos Svilebze.52 msgavsi 

varaudi saxifaToa, radgan arsebobs SemTxvevebi, rodesac mSobeli 

yvelafers cdilobs Svilze kontrolis mosapoveblad, magram 

araferi gamosdis. aRniSnulis dasturad gamodgeba kondris da 

mailis mier kvlevis farglebSi gamokiTxuli erT-erTi mSoblis 

pozicia _ `sikvdilis dResaviT meSinia isev sasamarTloSi mox-

vedra... rac ar unda vcado, araferi gamomdis... vcade misi sawolidan 

gadmogdeba, araerTgzis Sevasxi wyali saxeSi, vcade sacvlis amara 

misi gareT gagdeba, magram verafriT vaiZule wasuliyo skolaSi. is 

mainc mSvidad agrZelebs sawolSi kotrials da rodesac sabolood 

adgeba, saaTobiT uzis televizors~53.  

isic sagulisxmoa, rom mSoblebis winaaRmdeg ganxorcielebuli 

Zaladoba genderuli sakiTxia. rogorc kondri da mailsi aRniSnaven, 

`arasrulwovanTa marTlmsajulebis farglebSi Svilis Zaladobriv 

qmedebaze pasuxi yovelTvis mimarTulia dedebisken, radgan swored 

dedebi arian is `pasuxismgebeli pirebi~, visac eniSnebaT mSoblis 

orderebi~54. aRniSnulis erT-erTi SesaZlo axsna aris is, rom im 

ojaxebSi, sadac Svilebi axorcieleben Zaladobas mSoblis wina-

aRmdeg, ZiriTadad uZRvebian qmargacilebuli qali mSoblebi. Tumca 

sxva SesaZlo mizezad SeiZleba ganvixiloT dedebis ojaxSi moralis 

damcvelebad aRqma.55 

                                                           
51 Hunter C., Nixon J., Introduction: Exploring Parent Abuse – Building Knowledge 

across Disciplines, Social Policy and Society, 11(2), 2012, 276. 
52 Condry R., Miles C., Adolescent to Parent Violence and Youth Justice in England 

and Wales”, Social Policy and Society, 11(2), 2012, 241, 243. 
53 iqve, 244. 
54 iqve, 244. 
55 iqve. 
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kidev erTi problema, romelsac mSoblis winaaRmdeg mimarTuli 

Zaladoba uqmnis marTlmsajulebis ganxorcieleba aris qmediTi 

RonisZiebebis simcire Zaladobis am gamovlinebis mimarT, is gamowve-

ulia imiT, rom mSoblebis winaaRmdeg mimarTuli Zaladoba ar jdeba 

ojaxSi Zaladobis zogadad gavrcelebul definiciaSi, romelic 

iTxovs, rom amsrulebeli iyos 18 wels miRweuli piri. garda amisa, 

gansakuTrebiT problemuria Zaladobis am saxiT gamoaSkaraveba, 

radgan mSoblebi umetes SemTxvevaSi imdenad stigmatizebulni da 

Sercxvenilni arian, rom ar acxadeben Zaladobis Sesaxeb.56 yovelive 

zemoaRniSnulis Sedegi ki is aris, rom arasrulwlovani Svilebi ar 

aRiqmebian potenciur moZaladeebad da mTliani pasuxismgebloba 

gadatanilia mSoblebze, rac, Tavis mxriv, xels uSlis maT 

Zaladobis msxverplad aRqmas.57 

marTalia, mSoblebis winaaRmdeg mimarTuli Zaladoba ukve 

aRiarebulia problemur sakiTxad, magram mas mkvlevarebis mxridan 

mainc naklebi yuradReba eTmoba. britaneTSi arsebul ojaxSi Zala-

dobasTan dakavSirebuli kanonmdeblobis analizi im daskvnis 

gakeTebis saSualebas iZleva, rom arsebobs mxolod erTi Teoriuli 

gza, romlis wyalobiTac SesaZlebelia Zaladobis am saxeze 

adekvaturi pasuxi. es aris okupaciisa58 da gadakidebis akrZalvis 

orderi59, romelic mowesrigebulia 1996 wlis saojaxo samarTlis 

aqtiT. magram aRniSnuli amkrZalavi orderebi, zogadad, ar 

gamoiyeneba im pirebis mimarT, romlebsac ar SesrulebiaT 18 weli.60  

                                                           
56 iqve, 246. 
57 iqve. 
58 okupaciis orderi –sasamarTlos mier daniSnuli orderi britaneTSi, 

romelic wyvets ojaxis romel wevrs SeuZlia saxlSi darCena an 

dabruneba an saxlidan gaZevebis SemTxvevebs. 
59 gadakidebis akrZalvis orderi –sasamarTlos mier daniSnuli orderi 

britaneTSi, romelic mimarTulia ojaxSi Zaladobis Sesamcireblad da 

ukrZalavs ojaxSi moZalade wevrs zedmetad Seawuxos sxva wevri. 

aRniSnuli gamoiyeneba bavSvebis dasacavadac. 
60 Hunter C., Piper C., Parent Abuse: Can Law Be the Answer?, Social Policy and 

Society, 11(2), 2012, 217, 222. 
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miuxedavad imisa, rom mkvlevarebis mier met-naklebad aRiarebulia 

xsenebuli problema, praqtikul doneze misi aRiareba jerac ver 

xerxdeba. sakanonmdeblo aqtebis ararseboba am sferos mosawes-

rigeblad SeiZleba iyos kidev erTi mizezi, Tu ratom aris ojaxSi 

Zaladobis es forma sxva formebTan SedarebiT uyuradRebod 

datovebuli. zemoT mimoxilul iqna politikis sferoebi, magram 

TiToeul maTganSi rTulia zRvris gavleba amsrulebelsa da 

msxverpls Soris. metic, ojaxSi Zaladobis winaaRmdeg mimarTul 

yvela sferos aqvs qmedebis Camdenis da msxverplis Taviseburi 

definicia da mSoblis winaaRmdeg mimarTuli Zaladoba arc erT 

maTganSi ar jdeba. 

 

daskvna 

 

winamdebare naSromSi ganxilul iqna ramdenime SemTxveva, romelic 

im daskvnis gakeTebis saSualebas iZleva, rom mSoblis winaaRmdeg 

mimarTuli Zaladoba ojaxSi Zaladobis yvelaze rTul formas 

warmoadgens da Sesabamisad, marTlmsajulebis ganxorcileba 

Zaladobis am formis mimarT sakmaod rTulia. ojaxuri Zaladobis 

rTul ciklSi arasrulwlovani Svilebi ara marto amsruleblebad 

ganixilebian, aramed, msxverplebadac. amas Tu davumatebT im faqts, 

rom mSoblebi ZiriTadad sakuTar Tavs idanaSauleben Svilis mier 

gamovlenili Zaladobis gamo, aseT situaciaSi marTlmsajulebisTvis 

sakmaod rTulia mSoblis msxverplad aRqma. Sesabamisad, Tu ojaxSi 

Zaladobas ar hyavs msxverpli, arc raime prevenciuli RonisZiebis 

gatarebaa SesaZlebeli. amas Tu daemateba prevenciuli politikis 

ganmsazRvrelTa da mSoblebis mxridan dumili, romlebic Tavs 

ukiduresad stigmatizebulad da Sercxvenilad grZnoben, es iqneba 

kidev erTi didi problema, romlis winaSec marTlmsajuleba 

aRmoCndeba. ojaxSi Zaladobis sxva formebTan SedarebiT, mSoblebis 

winaaRmdeg Cadenili Zaladoba naklebad gamokvleulia da Zaladobis 

am formis winaaRmdeg sabrZolvelad aranairi qmediTi prevenciuli 

RonisZieba ar arsebobs (Tu ar CavTvliT britaneTis kanonmdeblobiT 

gaTvaliswinebul ramdenime araefeqtur samoqalaqo orders).  
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aRniSnuli naSromi exeba Zaladobis im sakiTxs, romelic 

saqarTveloSi ar aris Seswavlili da Sesabamisad, statiis mizanic 

swored isaa, rom am sakiTxze kvlevebs daudos safuZveli, radgan, 

savaraudod, msgavsi SemTxvevebi uxvadaa saqarTveloSi. swored 

amitom, pirvel yovlisa, aucilebelia, mSoblis winaaRmdeg mimar-

Tuli Zaladobis problemad aRiareba da Semdeg sxvadasxva qveynis 

mciredi gamocdilebis safuZvelze prevenciuli RonisZiebebis 

SemuSaveba. es ki, saboloo jamSi, gaaadvilebs marTlmsajulebis 

efeqturad ganxorcielebas. 
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sisxlissamarTlebrivi dasjadobis  

gamomricxveli garemoebebis sistema  

(SedarebiTsamarTlebrivi analizi) 

 

giorgi CakvetaZe 

 

Sesavali 

 

naSromis ZiriTadi mizania, qarTul sisxlis samarTalSi 

arsebuli da angloamerikul sisxlis samarTalSi aRiarebuli sis-

xlissamarTlebrivi dasjadobis sistemis Sedareba. rac moiazrebs 

miRebul sxvaobaTa da msgavsebaTa samarTlebrivi analizis sa-

fuZvelze urTierTSejerebuli formulebis Camoyalibebas sisxlis-

samarTlebrivi pasuxismgeblobis gamoricxvasTan dakavSirebiT. iqi-

dan gamomdinare, rom aRniSnuli Tema sakvlelad ramdenime same-

cniero tomeulis samyof masalas warmoadgens, vecdebi, miwodebuli 

informacia sakmarisi aRmoCndes, raTa gansaxilvel sakiTxze 

mkiTxvels zogadi warmodgena mainc Seeqmnas. 

ganxilva, upirvelesad, Seexeba imas, Tu ra sakananmdeblo sqemiT 

gaiTvaliswina pirisaTvis dasjadobis gamoricxva qarTvelma kanon-

mdebelma. Sesabamisad, Sevexebi am ori samarTlis sistemiT regla-

mentirebul sisxlissamarTlebrivi pasuxismgeblobis gamomricxvel 

garemoebaTa sistemas. umeteswilad, yuradReba gamaxvildeba prece-

dentuli samarTlis sisxlissamarTlebriv sistemaze: Tu rogor 

Camoayalibes maT pasuxismgeblobis gamomricxveli garemoebebis 

struqtura da ra adgili uWiravs mas zogadad sisxlis samarTlis 

ierarqiaSi. 

naSromSi warmodgenili iqneba gamamarTlebeli garemoebis _ 

aucilebeli mogeriebis, rogorc sisxlissmarTlebrivi pasuxismgeb-

lobis, marTlwinaaRmdegobis gamomricxveli garemoebis, SedarebiT 

                                                           
 doqtoranti (Tsu), ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis iuridiuli fakultetis asistenti. 
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farTo samarTlebrivi analizi. mimaCnia, rom yvelaze metad am in-

stitutis magaliTze unda warmoCindes msgavsebaTa da gansxvavebaTa 

cikli SedarebiTsamarTlebriv konteqstSi. bralis gamomricxveli, 

sapatiebeli garemoebebidan mxolod erT-erTi, _ fsiqikuri Seura-

cxaoba iqneba ganxiluli. angloamerikul samarTalSi arsebuli 

fsiqikuri Seuracxaobis dadgena da misi samarTlebrivi definicia 

sakvlevad Zalze sainteresoa.   

 

1. sisxlissamarTlebrivi dasjadobis gamomricxvel garemobaTa 

dayofa qarTuli samarTlis mixedviT 

 

me-20 saukunis bolos qarTuli sisxlis samarTlis kodeqsis 

SemuSavebisas kanonmdebelma gaiTvaliswina sisxlissamarTlebrivi 

dasjadobis gamomricxvel garemoebaTa orkvaliani sistema. 1  aR-

niSnuli sistema germanuli sisxlissamaTlebrivi sistemis msgavsia.2 

Sesabamisad, dasjadobis gamomricxveli garemoebani iyofian 

marTlwinaaRmdegobis da bralis gamomricxvel da Semamsubuqebel 

garemoebebad. iqidan gamomdinare, rom Zalze moculobiTia Ti-

Toeuli maTganis kvlevis areali, yuradRebas mxolod ramdenime 

maTganis samarTlebrivi Sinaaris kvlevis mniSvnelobaze SevaCereb.  

 

1.1. marTlwinaaRmdegobis gamomricxveli garemoebebi 

 

sisxlis samarTlis kodeqsis me-8 Tavi eZRvneba marTlwina-

aRmdegobis gamomricxvel garemoebebs. marTlwinaaRmdegoba gani-

marteba, rogorc winaaRmdegoba kulturis normebisadmi. 3  sisxlis 

samarTlis kodeqsis mixedviT arsebobs: 1. aucilebeli mogerieba; 2. 

damnaSavis Sepyroba; 3. ukiduresi aucilebloba; 4. marTlzomieri 

                                                           
1  turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre 

gamocema, Tbilisi, 2013, 163. 
2 gamyreliZe o., brZola samarTlebrivi saxelmwifosaTvis, 1998, 276-284. 
3  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 70 
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riski; 5. marTlwinaaRmdegobis gamomricxveli zekanonuri gare-

moebebi.  

 

1.2. bralis gamomricxveli garemoebebi 

 

sisxlis samarTlis kodeqsis me-9 TavSia gaTvaliswinebuli bra-

lis gamomricxveli da Semamsubuqebeli garemobebi. bralis Sem-

TxvevaSi es garemoebebia: Seuracxaoba asakis gamo, Seuracxaoba 

fsiqikuri daavadebis gamo, SezRuduli Seracxadoba, Secdoma, brZa-

nebis an gankargulebis Sesruleba da sxva zekanonuri garemoebani.4 

Temis miznebidan gamomdinare, yuradReba ar gamaxvildeba bralis 

Semamsubuqebel garemoebebze. 

 

2. sisxlissamarTlebrivi dasjadobis gamomricxvel garemoebaTa 

dayofa aSS-is magaliTze 

 

aucilebelia, zogadad SevexoT anglo-amerikuli samarTlis sis-

temisaTvis damaxasiaTebel sisxlissamarTlebrivi pasuxismgeblobis 

gamomricxvel garemoebaTa sistemas. 5  am SemTxvevaSi, umniSvnelo-

vanesi iqneba aSS-is precedentuli samarTlisa da maTi modaluri 

sisxlis samarTlis kodeqsis ganxilva.6  

qarTul sisxlis samarTalSi sisxlissamarTlebrivi pasux-

ismgeblobis safuZvelia ssk-is me-7 muxli, rogorc danaSaulis 

cneba: sisxlissamarTlebrivi pasuxismgeblobis safuZvelia dana-

Sauli, ese igi am kodeqsiT gaTvaliswinebuli marTlsawinaaRmdego 

da braleuli qmedeba. Sesabamisad, pasuxismgeblobis gamomricxveli 

garemoebebis orkvaliani sistema zustadac imas gulisxmobs, rom 

gvaqvs marTlwinaaRmdegobisa da bralis gamomricxveli, Semam-

                                                           
4  dawvr. ix., turava m., sisxlis samarTali zogadi nawili, danaSaulis 

moZRvreba, Tbilisi, 2011, 323-505. 
5 ix., Kadish S.H., “Codifiers of the Criminal Law” in Blame and Punishment: Es-

says in the Criminal law, 1987. 
6 zogadi informaciis miRebis kuTxiT aSS-is modalur sisxlis samarTlis 

kodeqsze, romelic sarekomendacio xasiaTisaa yvela StatisaTvis ix., 
<https://www.law.upenn.edu/fac/phrobins/intromodpencode.pdf> 
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subuqebeli garemoebebi. anu germanuli sisxlis samarTlis msgavsad, 

danaSaulis samsafexurovan sistemas viRebT, _ qmedebis Semad-

genloba, marTlwinaaRmdegoba da brali.7  

gansxvavebuli mdgomareoba gvaqvs angloamerikul sistemaSi, ro-

melic TiTqmis sruliad gansxvavdeba qarTuli da Sesabamisad, ger-

manuli sisxlis samarTlis sistemisagan. 8  ra aris danaSauli an-

gloamerikuli sisxlis samarTlis mixedviT? gagviWirdeba pasuxis 

gacema ise martivad, rogorc es ssk-is me-7 muxlSia. maTTvis dana-

Saulis erTiani Camoyalibebuli definicia ar arsebobs. 9  Tumca, 

SesaZlebelia, rom danaSaulis cneba gaurkvelwilad Semdegnairad 

ganimartos: `qmedeba, romelic moculia subieqturi mxariT (gan-

zraxviT an gaufrTxileblobiT) 10 da Tundac formalurad arRvevs 

sazogadoebaSi damkvidrebul nebismier moralur wess, aris dana-

Sauli~. 11  samarTlebiv sistemaSi, romelSic danaSaulis sistema 

arcTu ise mkafiodaa Camoyalibebuli, Znelia, isaubro raime erTian 

midgomaze sisxlissamarTlebrivi pasuxismgeblobis gamomricxveli 

garemoebebis mimarT.12  
 

  

                                                           
7  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 56. 
8 iqve, 57. 
9 ix., Coffee J.C., Jr., Paradigmas Lost: The Blurring of the Criminal and Civil Law 

Models – And What Can Be Done About It, 101 Yale L.J. 1875 (1992); Finkelstein 

C., Positivism and the Notion of an Offense, 88 Cal. L. Rev. 335 (2000); Hart H.M., 

Jr., The Aims of the Criminal law, 23 Law & Contemp. Probs. 401 (1958); Kadish 

S.H., Why Substantive Criminal Law – A Dialogue, 29 Clev. St. L. Rev. 1 (1980) 
10 am SemTxvevaSi saubaria, subieqtur mxareze, romelic aucilebelia, raTa 

qmedeba moculi iyos misiT, anu magaliTisaTvis warmovidginoT, rom qmedeba 

Cadenili unda iyos ganzraxviT. 
11 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 2-
3. 
12 danaSaulis cnebis ganmartebasTan dakavSirebiT ix., Schick v. United States, 

195 U.S.65, 24 S.Ct.L.Ed.99, 1904, 826-849 
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2.1. gamamarTlebeli (Justification Defenses) da sapatiebeli (Excuse 

Defenses) garemoebebi 
 

angloamerikul sistemaSi arsebobs sisxlissamarTlebrivi 

pasuximgeblobis damafuZnebeli garemoebebisa (Offences) 13  da pasux-

ismgeblobis gamomricxveli garemoebebis (Defences) 14  orkvaliani 

sistema. precedentul samarTalSic gvaqvs pasuxismgeblobis gamom-

ricxveli (Justification Defenses) garemoebebi da pasuxismgeblobis 

Semamsubuqebeli an zekanonuri (Excuse Defenses) garemoebebi. 15  aqve 

unda aRiniSnos, rom qarTul sisxlis samarTalSi miRebuli gama-

marTlebeli garemoebebis 16  msgavsia Justification Defenses. 17  aSS-is 

modaluri sisxlis samarTlis kodeqsis mixedviT, am SemTxvevaSi, 

imgvar garemoebebTan gvaqvs saqme, romlebic pasuxismgeblobis gamom-

ricxveli garemoebebia. miuxedavad imisa, rom pirma Caidina dana-

Sauli, romelic sisxlissamarTlebrivad dasjadi qmedebaa, am Sem-

TxvevaSi, aris sazogadoebrivad misaRebi, gamarTlebuli qceva. anu 

piris danaSauli gamarTlebulia mocemuli pasuxismgeblobis gamom-

ricxveli garemoebis Tanaxmad18.  

zogadad, nebismierma adamianma icis, rom mkvleloba dasjadi 

qmedebaa, magram, rodesac a klavs b-s aucilebeli mogeriebis far-

glebSi, aRniSnuli samarTlebrivadac da sazogadoebrivadac gamar-

Tlebulia. aRsaniSnavia, rom precedentuli samarTlis mixedviT, 

sazogadoebrivad gamarTlebuli qmedeba aris imave mniSvnelobis 

matarebeli, risic qarTuli samarTlis mixedviT marTlwina-

aRmdegoba da misi Segnebaa. angloamerikuli samarTali miuTiTebs, 

rom obieqturad pirma Caidina mkvlelobis danaSauli, anu arsebobs 

obieqturi Semadgenloba (Actus Reus) da subieqturi Semadgenloba 

                                                           
13 Pollock J.M., Criminal Law, Ninth Edition, LexisNexis, 2009, 3-25. 
14 Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 3-9. 
15 Dressler J., Justification  and Excuses: A Brief Review of the Concepts and the 

Literature, 33 Wayne L. Rev., 1987, 1162-1163. 
16  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 165. 
17 Sead., Heberling P.D.W., Note Justification: The Impact of the Model Penal Code 

on Statutory Reform, 75 Colum. L Rev., 1975,  914-916. 
18 dawvr. ix., Austin J.L., A Plea for Excuse, in freedom and Responsibility 6, 1961. 
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(Mens Rea), magram qmedeba gamarTldeba sazogadoebrivi mniSvne-

lobidan gamomdinare, radganac nebismier pirs aqvs danaSaulebrivi 

Tavdasxmis (Unlawfully Attacking) dros marTlzomieri aucilebeli 

mogeriebis gamoyenebis ufleba. 19  qarTuli sisxlis samarTlis 

mixedviT, aRniSnul SemTxvevaSi vityodiT, rom arsebobs marTlwina-

aRmdegobis gamomricxveli erT-erTi garemoeba _ aucilebeli mo-

gerieba da danaSaulis samsafexurovan sistemaSi movaxdendiT 

marTlwinaaRmdegobis gamoricxvas. magram ar unda dagvaviwydes, rom 

precedentul samarTalSi gamamarTlebeli garemoebani sazogado-

ebrivi mniSvnelobis matarebel garemoebebad imitomaa gaTvaliswi-

nebuli, rom nafic msajulTa sasamarTlos uwevs ganaCeni sociumis 

saxeliT gamoitanos. 

zemoTqmulisgan savsebiT gansxvavebuli midgoma gvaqvs e.w. sapa-

tiebeli, misatevebeli (Excuse Defenses) garemoebebis SemTxvevaSi. 20 

maSin, rodesac gamamarTlebeli garemoeba (Justification Defenses) ape-

lirebas akeTebs uSualod qmedebaze, romlis sisxlissamarTlebrivi 

dasjadobac gamoiricxeba, sapatiebeli garemoeba koncentrirebas 

axdens uSualod qmedebis Camdenze, danaSaulis amsrulebelze da 

miuTiTebs, rom igi ar aris moralurad pasuxismgebeli Cadenil 

danaSaulze. realurad, piri, romelmac daaziana samarTlebrivi 

sikeTe, avno sazogadoebas, ar unda daisajos aRniSnulisaTvis. anu 

am SemTxvevaSi, martivad rom vTqvaT, saqme gvaqvs fsiqikur Seura-

cxadobasTan. miuxedavad imisa, rom braldebis mxare SejibrebiT 

procesze daamtkicebs gonivrul eWvs miRma standartiT, rom 

braldebulma Caidina danaSauli, vinaidan igi fsiqikurad Seuracxa-

dia, unda ganTavisufldes, anu epatios sisxlissamarTlebrivad 

dasjadi qmedeba. precedentul samarTalSi amgvar viTarebaSi aRniS-

naven, rom danaSaulis miuxedavad, ver moxdeba piris dasja, radga-

nac mis qmedebaSi ar aris moralurad dasaZraxi qmedeba.21 qarTuli 

                                                           
19 Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 204. 
20 dawvr. ix., Dressler J., Justification and Excuses: A Brief Review of the Con-

cepts and the Literature, 33 Wayne L. Rev., 1987. 
21 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 

205. 
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sisxlis samarTlis mixedviT, aRniSnuli gaTvaliswinebulia bral-

Tan mimarTebiT, misi gamomricxveli da Semamsubuqebeli garemoebebis 

saxiT.  

aRniSvnis Rirsia, rom precedentuli samarTali TiTqmis aranair 

gansxvavebas ar aRiarebda pasuxismgeblobis gamomricxveli gare-

moebebis gamamarTlebel da sapatiebel samarTlebriv konstruqciebs 

Soris. 22  Tuki gamamarTlebeli garemoebis dros piri srulad 

Tavisufldeboda nebismieri sisxlissamarTlebrivi sanqciisagan, sapa-

tiebeli garemoebis drosac pirs aranairi sasjeli ar emuqreboda, 

Tumca sapatiebeli garemoebis dros SesaZlebeli iyos pirisaTvis 

mTeli misi qonebis konfiskacia saxelmwifo xazinis sasargeblod. 

xolo mas Semdeg, rac qonebis konfiskacia gauqmda aSS-Si da aseve, 

inglisSi 1838 wels, orive zemoTqmul SemTxvevaSi piri ubralod 

Tavisufldeboda pasuxismgeblobisagan.  

TiTqmis 30 welze meti xnis win jorj fletCerma amerikel 

profesorebs SesTavaza axali modeli gamamarTlebel da sapatiebel 

garemoebebs Soris praqtikuli da samarTlebrivi mijnis 

gasavlebad.23 misi SefasebiT problema umTavresad samecniero xasi-

aTisa iyo, vidre praqtikuli. misi samarTlebrivi konstruqcia 

sisxlissamarTlebrivi pasuxismgeblobis gamomricxvel garemeobebTan 

mimarTebiT mdgomareobda imaSi, rom martivi diferenciacia 

momxdariyo gamamarTlebel da sapatiebel garemoebebs Soris. man 

aucilebeli mogerieba da ukiduresi aucilebeloba moaTavsa gama-

marTlebel pirobaTa kategoriaSi, rodesac danaSaulis Semad-

genloba gvaqvs, magram moralurad da zneobrivad gamarTlebul 

ukidures mdgomarebaSi aRmoCenili piris qmedeba samarTlebrivad 

gamarTlebulia. sapatiebeli garemobebi gamoeyo zemoTqmul gare-

moebebs. Sesabamisad, misi interesis sfero aRmoCnda uSualod dana-

                                                           
22 ix., Finkelstein C., Excuses and Dispositions in Criminal Law, 6 Buff. Crim. L. 

Rev. 2002, Berman M.N., Justification and Excuse, Law and Morality, 53 Duke L.J. 

1, 2003, Baron M., Justification and Excuses, 2 Ohio St. J. Crim. L. 2005; Nourse 

V.F., Reconceptualizing Criminal Law Defences, 151 U. Pa. L. Rev. 2003. 
23 ix., Fletcher G., Rethinking Criminal Law, 1978. 
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Saulis Camdeni piri, misi fsiqikuri da fiziologiuri mdgomareo-

bebis gaTvaliswinebiT.24 

 

3. aucilebeli mogeriebis (Self-Defence) SedarebiTsamarTlebrivi 

analizi 

 

sisxlissamarTlebrivi dasjadobis gamomricxvel garemoebebze 

saubari aucileblad unda daviwyoT aucilebeli mogeriebiT, rome-

lic adamianisTvis jer kidev bunebiT samarTliT miniWebul 

uflebaTa kategoriidan momdinareobs. igi msoflioSi yvelaze 

farTod gavrcelebuli samarTlebrivi iaraRia Cveulebrivi moqa-

laqisaTvis danaSaulebrivi Tavdasxmisas Tavdacvis mizniT. 

aucilebeli mogerieba aris marTlwinaaRmdegobis gamomricxveli 

garemoeba, romelic saqarTvelos sisxlis samarTlis kodeqsis 28-e 

muxlis Tanaxmad, nebismieri adamianisaTvis garantirebuli uflebaa, 

raTa masze an mis axlobelze marTlsawinaaRmdego xelyofis Sem-

TxvevaSi pirma Tavdamsxmelisagan Tavis dacva moaxerxos. aucilebe-

li mogeriebis uflebis `damsaxurebacaa~, rom sicocxle ar aris 

absoluturi ufleba, igi izRudeba aucilebeli mogeriebiT, Sesabam-

isad, kanonmdebelmac mkacri CarCoebi daadgina, Tu ra SemTxvevaSia 

SesaZlebeli, aucilebeli mogerieba gamoyenebul iqnas adamianis 

winaaRmdeg, radganac mxolod adamiani SeiZleba iyos marTlsawina-

aRmdego qcevis wyaro da Sesabamisad, aucilebeli mogeriebis 

ufleba mxolod mis winaaRmdeg gamoiyeneba.25  

aucilebeli mogeriebis struqtura Sedgeba Semdgomi komponen-

tebisagan: 1. ukiduresi mdgomareoba; 2. ukiduresi mdgomareobiT 

gamowveuli moqmedeba; 3. Tavdacvis survili. 26  aRniSnuli mocemu-

loba gvaZlevs aucilebeli mogeriebis faqtobriv mxares, Tu ra 

garemoebaTa Tanxvedris SemTxvevaSi gvaqvs aucilebeli mogeriebis 

                                                           
24 ix., Corrado M.L., Self-Defence , Moral Acceptability, and Compensation: A 

Response to Professor Fontaine 47 Am. Crim L. Rev., 2010, 91-92. 
25  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 173-174. 
26 iqve, 174. 
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niSnebi. mocemuli struqturidan gamomdinare, vayalibebT gare-

moebaTa nusxas, romlebic savaldebuloa, raTa aucilebeli mo-

geriebis mdgomareba ar iyos samarTlebrivad dasaZraxi. maTi Camo-

naTvali Semdegia: 1. xelyofis marTlwinaaRmdegoba; 2. xelyofis 

imwuTieroba; 3. xelyofis relevanturoba; 4. samarTlebrivi sikeTis 

dacvis mizani.27  

amerikis yvela Statis sisxlis samarTlis kanonmdeblobiT gaT-

valiswinebulia aucilebeli mogeriebis uflebis gamoyeneba. aSS-is 

konstitucia pirdapir iTvaliswinebs dasaxelebul gamamarTlebel 

garemoebas. 28  precedentuli samarTlisaTvis da ara mxolod 

maTTvis, praqtikuli kuTxiT, rodesac pirma gamoiyena aucilebeli 

mogeriebis ufleba da damdgari Sedegi aris Tavdamsxmelis 

mkvleloba, an misi mkvlelobis mcdeloba, iwyeba zustad im marTl-

zomieri pirobebis dadgenis procesi, romlebic aucilebeli mo-

geriebis uflebas marTlzomiers gaxdian. aqedan gamomdinare, piri 

unda gamarTldes, Tuki am pirobaTa erTianoba da relevanturoba ar 

iqna darRveuli.29 

 

3.1. aucilebeli mogeriebis marTlzomierebis pirobebi 

 

upirvelesad, unda aRiniSnos, rom precedentuli samarTali 

daTqmas akeTebs Semdeg garemoebaze dayrdnobiT: pirs SeuZlia gam-

oiyenos aucilebeli mogeriebis mdgomareoba, Tuki masze xor-

cieldeba ukanono davdasxma, romelic imwuTieria da man icis, rom 

Tavis dasacavad, Tavdamsxmelis mosagerieblad unda mimarTos 

Zalismier fizikur moqmedebebs. 30  Sesabamisad, aucilebeli mo-

geriebis marTlzomierebis pirobebi precedentuli samarTlis 

                                                           
27 iqve, 180-181. 
28 ix., Volokh E., State Constitutional Rights of Self-Defence and Defense of Prop-

erty, 11 Tex. Rev. L. & Pol., 2007, 399-400. 
29 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 

221. 
30 aRniSnuli gamamarTlebeli garemoebis definiciasTan dakavSirebiT sasa-

marTlos pozicia ix., People v. Dunlap, 734 N.E.2d 973-981, 2000; State v. 

Gheen, 41 S.W.3d 598-606, 2001 
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mixedviT, Semdegia: 1. ukiduresoba; 2. proporciuloba; 3. momge-

riebeli darwmunebuli unda iyos, rom moqmedebs gamamarTlebeli 

garemoebis pirobebSi. pirveli komponenti qarTul sisxlis samar-

TalSi arsebuli aucilebeli mogeriebis struqturuli elementis, 

ukiduresi mdgomareobis, msagavsia. amerikuli samarTlis mixedviTac, 

ukiduresi mdgomareoba ganxilulia marTlsawinaaRmdego xelyofis 

imwuTierobasTan mimarTebiT, anu gakeTebulia daTqma, romelic misi 

gamoyenebis saSualebas mxolod imwuTieri Tavdasxmis SemTxvevaSi 

iZleva 31 . moyvanili magaliTis mixedviT, Tuki a cecxlsasroli 

iaraRiT Tavs esxmis b-s da b civi iaraRiT igeriebs da klavs, 

ukiduresi mdgomareobiT gamowveul situaciaSi moqmedebda. pirvel 

yovlisa, unda ecada, ganeiaraRebina Tavdamsxmeli, an SesaZleblobis 

SemTxvevaSi, usafrTxod gacloda mas. aRniSnulTan mimarTebiT, 

SegviZlia vTqvaT, rom sapirispiro mdgomareoba gvaqvs qarTul 

sisxlis samarTalSi, romelic aseT imperatiul daTqmas ar akeTebs 

aucilebeli mogeriebis gamoyenebasTan mimarTebiT da im SemTxvevaSic 

ki, Tu pirovnebas SeuZlia misTvis Rirsebis damamcirebeli 

moqmedebiT, magaliTad, gaqceviT uSvelos Tavs, ar uspobs auci-

lebeli mogeriebis gamoyenebis uflebas.32 

aqve unda aRiniSnos, rom zemoTqmulidan gamonaklisze miuTiTebs 

e.w. `cixesimagris~ principi. 33  rogorc iTqva, precedentuli sa-

marTlis mixedviT, Tu pirs SeuZlia, rom marTlsawinaaRmdego Tav-

dasxma Tavidan aicilos, igi asec unda moiqces, magram am daTqmisa-

gan gansxvavebul qcevis wess gvTavazobs dasaxelebuli principi. 

aRniSnuli Teoria momgeriebels aZlevs uflebas, moigerios Tav-

damsxmeli im SemTxvevaSic ki, Tu mas SeeZlo Tavi Tundac gaqceviT 

                                                           
31 People v. Riddle, 649 N.W.2d 30-34, 2002. 
32  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 178. 
33  aRniSnul principTan dakavSirebiT SegiZliaT ixiloT ramdenime sasa-

marTlo gadawyvetileba, romelTa gamotanis drosac sasamarTlom ix-

elmZRvanela `cixesimagris~ principiT: People v. Canales, 624 N.W2d 35-38 

(Ohio Ct. App) 2000; People v. Hernandez, 774 N.E.2d 198, 201-203, N.Y. 2002. 



47 

gadaerCina. 34  `cixesimagris~ principi qarTuli aucilebeli mo-

geriebis msgavsia. 

Semdegi elementia Tavdasxmis Sesabamisad misi mogeriebis pro-

porciuloba. Tuki piris samarTlebrivi sikeTe sicocxle marTl-

sawinaaRmdego Tavdasxmisas, imwuTierad aris safrTxis qveS, 

momgeriebels SeuZlia, xelmyofis sicocxle daazianos sakuTaris 

gadasarCenad. aseve, momgeriebelma unda gamoiyenos proporciuli 

Zala Tavdasxmis Sesabamisi intensivobis mixedviT. mocemul sakiTze 

qarTuli da precedentuli samarTali msgavs Sexedulebas ayalibe-

ben. Tumca, unda aRiniSnos, rom proporciulobis elementis 

marTlzomierebis sakiTxs yovel konkretul SemTxvevaSi uSualod 

sasamarTlo gansazRvravs. 

mesame komponenti, angloamerikuli sisxlis samarTlis mixedviT, 

aris piris mier imis codna, rom gamamarTlebeli garemoebis piro-

bebSi moqmedebs. precedentuli samarTliT, aucilebeli mogeriebis 

dros unda arsebobdes obieqturi da subieqturi garemoebebi. 35 

pirvel yovlisa, nafic msajulTa sasamarTlo unda darwmundes, 

momgeriebelma ramdenad icoda, rom imyofeboda aucilebeli mo-

geriebis mdgomareobaSi, rac qarTul sisxlis samarTalSi arsebuli 

aucilebeli mogeriebis struqturis mesame elementis _ Tavdacvis 

survilis, msgavsia.36 Semdeg unda dadgindes, momgerieblis adgilas 

saSualo statistikuri adamianis standartis gaTvaliswinebiT, isic 

msgavsad moiqceoda Tu ara. Tuki piri gadaametebs aucilebeli mo-

geriebis farglebs, an mogeriebis faqtobriv garemoebebSi Secdeba, 

maSin precedentul samarTalSi gabatonebuli Teoriis mixedviT, 

kvalifikacia gveqneba winaswari ganzraxvis gareSe (boroti 

ganzraxvis gareSe) mkvlelobisaTvis (Manslaughter). 37  aRniSnulis 

                                                           
34 ix., Wilson v. State, 7 A.3d, 2010, 197-204. 
35 aRniSnuli garemoba vrclad aqvs ganxiluli sasamarTlo praqtikas, ro-

melmac Camoayaliba msgavsi midgoma aucilebeli mogeriebasTan dakavSirebiT, 

ix., People v. Watie, 100 Cal. App. 4th 866-877, 2002; State v. Clark, 826 A.2d 134-

135, 2003. 
36  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 174-186. 
37 ix., State v. Simon, 646 P.2d 1119, 1120-1121, 1982. 
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sapirispirod unda iTqvas, rom msgavs SemTxvevaSi, Tuki piri 

Secdeba aucilebeli mogeriebis faqtobriv mxareSi, anu Secdomas 

dauSvebs Tavdasxmis realurobasTan mimarTebiT, maSasadame gveqneba 

e.w. putatiuri, moCvenebiTi mogerieba, rac gamoricxavs dasjadobas 

damTavrebuli ganzraxi mkvlelobisaTvis ganzraxvis bralis etapze 

boroti ganzraxvis (Dolus Malus) ararsebobis gamo. Tumca, Sesa-

Zlebelia, rom piri davsajoT gaufrTxileblobiT sicocxlis mos-

pobisaTvis.38  

 

3.2. sakuTrebis dacva aucilebeli mogeriebis mdgomareobiT 

 

precedentuli samarTlis mixedviT, aucilebeli mogeriebis dros 

qonebrivi samarTlebrivi sikeTe or saxed iyofa: nivTi da sacx-

ovrebeli bina. anu pirma SesaZlebelia, daicvas rogorc mis sa-

kuTrebaSi arsebuli nebismieri moZravi nivTi da ise sakuTari sacx-

ovrebeli bina Tavmdamsxmelisagan. sacxovrebeli binis dacvaSi 

igulisxmeba piris piradi xelSeuxeblobisa da piradi cxovrebis 

xelSeuxebloba. 39  erTi SexedviT, maT Soris arsebiTi gansxvaveba 

arc aris, radganac orive garemoebisas sakuTrebis uflebasTan 

gvaqvs saqme. Tumca, precedentuli samarTlis mixedviT, aRniSnul 

sakiTxs arsebiTi mniSvneloba aqvs sasamarTlosaTvis. zogadad, sa-

kuTari qonebrivi samarTlebrivi sikeTis, magaliTad, avtomobilis, 

damzianeblis mosagerieblad misi mokvdineba nebismier SemTxvevaSi 

dasjadia, maSin, roca sacxovrebeli binis dasacavad Tavmdamsxmelis 

mogerieba, Tundac misi mokvliT, gamarTlebulia. sacxovrebeli bi-

nis dacvaSi unda vigulisxmoT Semdegi garemoeba: davuSvaT, a Sei-

Wra b-s sacxovrebeli binaSi, raTa marTlsawinaaRmdegod miisa-

kuTros b-s raime nivTi, riTic a-m daarRvia b-s piradi cxovrebis 

                                                           
38  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 223-227. 
39 ix., Commonwealth v. Alexander, 531 S.E.2d, 567-568, 2000. 
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xelSeuxebloba. am SemTxvevaSi, b-s SeuZlia, rom ukidures 

mdgomareobaSi gamoiyenos a-s mokvdineba.40 

qarTuli sisxlis samarTali qonebrivi samarTlebrivi sikeTis 

dacvisas msgavs diferenciacias ar akeTebs. aRniSnul SemTxvevaSi, 

prof. turava migviTiTebs ramdenime gabatonebul Teoriaze. maTgan 

unda gamovyoT dacvis uflebis Teoria, romelic gabatonebul 

Sexedulebas warmoadgens. misi ganmartebiT, saxelmwifosa da 

moqalaqis urTierTobis SemTxvevaSi saxelmwifo SezRudulia 

daicvas sakuTreba fizikuri piris mokvdinebis xarjze. magram sa-

pirispiro mdgomareoba gvaqvs fizikuri pirebis SemTxvevaSi, maT 

SeuZliaT aucilebeli mogeriebis gamoyenebiT daicvan sakuTreba, 

Tundac Tavmdamsxmelis sicocxlis mospobiT. amasTan, turava miuT-

iTebs, rom ssk-is 28 muxlis ganmartebidan gamomdinare, qarTul 

sisxlissamaTlebriv sivrceSi unda vixelmZRvaneloT zemoTqmuli 

dacvis uflebis TeoriiT.41 

 

4. fsiqikuri Seuracxaoba (Insanity)  

 

sisxlis samarTali sjis im adamianebs, romelTac gac-

nobierebuli aqvT, rom danaSaulebriv qmedebas sCadian da surT 

aRniSnuli. Sesabamisad, maTi fsiqikuri mdgomareoba aranairi eWvis 

qveS ar unda eqceodes. magram ra vqnaT iseT SemTxvevaSi, rodesac 

piri Seuracxadia? martivi gamosavali Seqmnil situaciaSi piri-

saTvis Cadenili qmedebis patieba da sisxlissamarTlebrivad misi 

dasjis SeuZleblobaa.42 

angloamerikuli samarTlis mixedviT, piri ar daisjeba, Tuki igi 

fsiqikurad Seuracxadia, magram aRniSnulisaTvis maT aqvT gaTava-

                                                           
40 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 

259-260. 
41 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 gamocema, 

Tbilisi, 2013, 185-186. 
42 ix. Feinberg J., What Is So Special About Mental Illness, In Doing and Deserv-

ing: Essays in the Theory of Responsibility 1970, 24-25. 
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liswinebuli ori saxis e.w. testi: M’Naghten-is testi43 da aSS-is 

modaluri sisxlis samarTlis kodeqsis (MPC) testi. maTi mizania 

daadginon, qmedebis Cadenis dros piri fsiqikurad Seuracxadi iyo 

Tu ara.  

fsiqikuri Seuracxaobis dasadgenad zemoTqmuli testebi efuZ-

nebian sam ZiriTad garemoebas: 1. piris fsiqikuri avadmyofoba (Men-

tal Illness) ar unda eqvemdebarebodes mis kontrols, anu sakuTar 

nebaze batonoba Tavad pirs ar unda SeeZlos; 2. aRniSnuli fsiqi-

kuri daavadeba TiTqmis srulad unda arRvevdes piris fsiqikur 

mdgradobasa da gawonasworebulobas; 3. Sesabamisad, pirs unda 

uWirdes, an saerTod ar SeeZlos, rom gaazrebulad imoqmedos 

konkretul SemTxvevaSi. amgvarad, Sejamebis saxiT unda vTqvaT, rom 

piris fsiqikuri daavadeba unda iyos sisxlissamarTlebrivad das-

jadi qmedebis Cadenis safuZveli. 

qarTuli sisxlis samarTlis literaturaSi msgavsi saxis 

diferenciacia da miT umetes, uSualod miTiTeba ar keTdeba raime 

saxis samarTlebriv, biologiur an fsiqikur kriteriumebze, _ Tu 

rogor SeiZleba dadgindes piris fsiqikuri Seuracxaoba. pirvel 

yovlisa, Sevexebi M’Naghten-is tests, romelic savaldebulod iqna 

miCneul lordTa palatis mier 1843 wels. aRniSnul testSi moce-

muli kriteriumebis dakmayofilebis SemTxvevaSi piri miiCneva 

Seuracxadad da sisxlissamarTlebrivi pasuxismgeblobisagan 

Tavisufldeba. mocemuli testis ganmarteba Semdegia: `fsiqikuri 

daavadebis gamo, Tuki pirma ar icis mis mier Cadenili qmedebis ar-

si da mniSvneloba, an icis rasac sCadis, magram ar icis, rom es 

danaSaulia~. 44  anu aseTi gonebrivi daavadebis mqone pirovneba 

Cveulebrivi, normaluri adamianisagan gansxvavebiT, ver aRiqvams, 

rom misi qmedeba moralurad gasakicxi da dasagmobia. 2006 wels 

uzenaesi sasamarTlo erT-erTi ganaCenis gamotanisas mivida das-

kvnamde, rom M’Naghten-is testSi mocemuli garemoebebi ar iyo 

                                                           
43  aRniSnuli testi gamomdinareobs precdentul samarTalSi arsebuli 

sasamarTlo praqtikidan, kerZod, 1843 wlis saqmidan. ix., M’Nghten’s Case, 

101 Cl. & F. Eng Rep. 1843. 
44 Sead., M’Naghten’s Case, 101 Cl. & F. 200, 8 Eng. Rep., 1843. 
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sasamarTlosaTvis relevanturi.45 Sesabamisad, amerikis aTma Statma 

aRniSnuli testis kriteriumebidan datova mxolod is piroba, rom 

mTavari iyo pirs ar scodnoda mis mier Cadenili qmedebis das-

jadobis Sesaxeb. amasTan, aRniSnul gadawyvetilebaSi miTiTebuli 

iyo oTx Statze, romlebSic saerTod ar iyo gaTvaliswinebuli 

Seuracxaoba, rogorc sisxlissamarTlebrivi pasuxismgeblobisagan 

gamaTavisuflebeli garemoeba. Tumca sasamarTloebs aqvT sruli 

Tavisufleba, ixelmZRvanelon sakuTari pirobebiT Seuracxaobis 

dasadgenad. amgvarad, Seiqmna rTuli viTareba, rodesac Seura-

cxaobis, rogorc sisxlissamarTlebrivi pasuxismgeblobis gamom-

ricxveli garemoebis, sakiTxi, ar aris mkacrad reglamentirebuli.46 

1950 wlidan M’Naghten-is testiT gaTvaliswinebuli krite-

riumebi xSiri kritikis sagani gaxda mosamarTleebis, fsiqiatrebisa 

da mecnierebis mxridan. ZiriTadi mizezi ki is garemoeba iyo, rom 

M’Naghten-is testisaTvis mniSvnelovani iyo mxolod kognituri 

elementis dadgena da misi gamoricxviT piris, rogorc Seuracxadis, 

sisxlissamarTlebrivi pasuxismgeblobisgan gaTavisufleba. 

mowinaaRmdegebis azriT, aseve, saWiro iyo im adamianebis gamocxadeba 

Seuracxadad, romelTac ar SeeZloT exelmZRvanelaT TavianTi 

qcevisaTvis. amasTan, Seuracxaobis dasadgenad igi ukve moZvelebuli 

Teoria iyo, radganac SeuZlebeli iyo masSi gamoyenebuliyo adami-

anis qcevasTan dakavSirebuli fsiqiatriis mier gamokvleuli axali 

garemoebebi. 47  aqedan gamomdinare, rodesac amerikis samarTlis in-

stitutma SeimuSava modaluri sisxlis samarTlis kodeqsi, masSi 

SeZlebisdagvarad gaiTvaliswina Seuracxaobis axali samaTlebrivi 

definicia: `piri romelic gonebrivi avadmyofobiTaa Sepyrobili 

danaSaulebrivi qmedebis Cadenis dros, an ar SeuZlia arsebiTad 

Seafasos mis mier Cadenili qmedebis marTlwinaaRmdegoba, an imoqm-

                                                           
45 ix., Clark v. Arizona, 548 U.S., 2006. 
46 ix., Singer R.G., La Fond J.Q., Criminal Law, Sixth Edition, 2013, 524 
47  aRniSnul sakiTxze samecniero literaturaSi miTiTebuli aris me-20 

saukunis 60-iani wlebis erT-erTi saqme, romelSic mwavavedaa gakritikebu-

li M’Naghten-is testi, ix., United States v. Freeman, 357 F.2d 606, 1966. 
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edos kanonis moTxovnis Sesabamisad~.48 amgvarad, modaluri sisxlis 

samarTlis kodeqsis zemoTqmuli CanaweriT, Seuracxaobis dadgenis 

kriteriumebs daemata uSualod fsiqikuri elementic da ar 

Semoifargla mxolod codnis gansazRvrebiT, rogorc es manamde 

M’Naghten-is testiT iyo gaTvaliswinebuli. amasTan, miCneulia, rom 

modaluri sisxlis samarTlis kodeqsis aRniSnuli norma ufro 

`Tanamedrovea~, anu drosTan SesabamisobaSia, radganac SegviZlia 

misi gamoyenebiT visargebloT adamianis qcevaSi arsebuli axali 

aRmoCenebiT. M’Naghten-is testisgan ZiriTadi gansxvaveba ki aris is 

faqtori, rom piri SesaZloa iazrebdes, rom danaSaulebriv qmedebas 

Cadis, magram ver xelmZRvanelobs mis qmedebas. amitomac, aseTi piri 

cnobili iqneba rogorc Seuracxadi da sisxlissamarTlebrivad ar 

daisjeba49.  

yovelive zemoTqmuli, garkveulwilad msurs, rom Cveni sisxlis 

samarTlis kodeqsiT gaTvaliswinebul SeuracxaobasTan Seva-

pirispiro. pirvel yovlisa, aRvniSnoT Semdegi, rom precedentuli 

samarTali arc Tu ise kompleqsurad udgeba Seuracxaobis sakiTxs 

da es Tundac am mcire mimoxilviT warmoCinda. fsiqologiur 

problemebTan dakavSirebuli gonebrivi uZlurebani Seuracxaobis 

winapirobebia da Sesabamisad, sisxlissamarTlebrivi pasux-

ismgeblobis gamomricxveli, anu CvenTvis bralis gamomricxveli, 

sapatiebeli garemoeba, xolo maTTvis zogadad, sapatiebeli, misa-

tavebeli garemoebaa. modaluri sisxlis samarTlis kodeqsis 

xsenebuli Seuracxaobis `Tanamedrove~ definicia Tavis TavSi moi-

cavs im garemoebaTa CamonaTvals, rac qarTuli sisxlis samarTlis 

kodeqsis me-9 TaviT gaTvaliswinebul 6 muxlSia moqceuli. 

magaliTad, ssk-is 36-e muxli miuTiTebs bralis gamomricxvel gare-

moeba Secdomaze, romelic iyofa or nawilad _ Secdomad akrZal-

vaSi da faqtobriv Secdomad, ra drosac adamianis Sesabamis qcevas 

Sesabamisi samarTlebrivi regulacia gansazRvravs. Tu pirs Semoaqvs 

fsiqotropuli nivTiereba saqarTvelos sazRvarze da ar icis, rom 

igi SeiZleba am qmedebisaTvis sisxlissamaTlebrivad daisajos 

                                                           
48 Sead., MPC §401. 
49 ix., Singer R.G., La Fond J.Q., Criminal Law, Sixth Edition, 2013, 526. 
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narkotikuli danaSaulis CadenisaTvis. msgavs SemTxvevaSi arsebobs 

Secdoma akrZalvaSi, radganac pirs ar hqonda marTlwinaaRmdegobis 

Segneba viwro gagebiT da SesaZlebelia, rom mas es qmedeba epa-

tios. 50  angloamerikuli samarTlis mixedviT ki, aseT klasifika-

ciaTa nusxasTan ar gvaqvs Sexeba. maTi Seuracxaobis da zogadad, 

sapatiebeli garemoebebis saxelmZRvanelo midgomebi moqceulia erT 

winadadebaSi, kerZod, modaluri sisxlis samarTlis kodeqsis 403-e 

paragrafSi.  

  

daskvna 

 

naSromSi yuradReba uSualod gamaxvilda sisxlissamaTlebrivi 

pasuxismgeblobis gamomricxvel garemoebaTa sistemaze SedarebiTsa-

marTlebriv WrilSi, angloamerikul, precedentul samarTalTan 

mimarTebiT. naSromma warmoaCina zemoTqmuli samarTlebrivi insti-

tutis nacionaluri qarTuli sisxlis samarTlisa da preceden-

tuli samarTlis midgomebi da misi regulaciuri dayofa. 

mTavari gansxvaveba, romelic naTlad gamoikveTa, aris uSualod 

sisxlissamarTlebrivi dasjadobis gamomricxvel garemoebaTa 

struqturaSi. angloamerikuli samarTali misi precedentuli xasi-

aTidan gamomdinare, mwiri normatiuli definiciebiT Semoifargleba. 

e.w. gamamarTlebeli (Justification Defenses) da sapatiebeli (Excuse De-

fenses) garemoebebi iyo Cemi kvlevis sagani. maTgan ki ganxilul iqna 

aucilebeli mogeriebis mdgomareoba, rogorc gamamarTlebeli da 

Seuracxaoba, rogorc sapatiebeli, garemoeba. 

kvlevis manZilze gavlebul iqna garkveuli paralelebi qarTul 

sisxlis samarTalTan mimarTebiT. am ori sxvadasxva samarTlebrivi 

polusis Sepirispirebis Sedegad mravali msgavseba, Tu gansxvaveba 

warmoCinda. 

sabolood, kidev erTxel msurs aRvniSno, rom sisxlissamarTle-

brivi pasuxismgeblobis gamomricxveli garemoebebis sakiTxi gac-

ilebiT farTo da siRrmiseuli kvlevis sagania, romelic aqtiurad 

                                                           
50  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 220-223. 
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Seuwyobs xels rogorc Tanamedrove sisxlis samarTlis dog-

matikis, aseve, praqtikuli samarTalgamoyenebis momaval srulyofasa 

da daxvewas. 
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ormagi votumi _ zRvari konstituciis  

moqnilobasa da stabilurobas Soris 

 

paata javaxiSvili 

 

I. Sesavali 

 

konstituciis gadasinjva konstitucionalizmis erT-erT funda-

menturad mniSvnelovan sakiTxTa jgufs miekuTvneba. igi garkveul-

wilad ganapirobebs im sazogadoebis demokratiul simwifes, rom-

lis konstituciac icvleba. elsteris azriT, msoflioSi arsebobs 

demokratiuli konstituciebi, miRebuli arademokratiuli gziT, 

magram ar arsebobs demokratiuli gziT miRebuli arcerTi avtori-

taruli konstitucia.1 amdenad, konstituciis miRebis procesSi 

mniSvnelovania ori ZiriTadi momenti: ramdenad demokratiulia 

konstituciis miRebis procedura da ramdenad efuZneba es  farTo 

da srulfasovan msjelobas2. 

demokratiuli saxelmwifoebis praqtika aCvenebs, rom sa-

konstitucio cvlilebebis ganxorcielebis procesSi erT-erTi 

mniSvnelovani gamowveva samarTlebrivi procesis politikuri 

zegavlenisagan dacvaa. sakonstitucio cvlilebebis mizani xSirad 

politikuri miznebiTaa Seburvili da sakanonmdeblo organoSi 

arsebuli partiebis mier Zalauflebis SesanarCuneblad ganxor-

cielebul strategiul RonisZiebas warmoadgens.3 miuxedavad imisa, 

                                                           
 samarTlis magistri, doqtoranti (Tsu), saqarTvelos parlamentis 

saproceduro sakiTxTa da wesebis komitetis apataris wamyvani special-

isti. 
1 ix., musxeliSvili m., konstituciis diskursuli legitimacia, Tbilisi, 

2006, 15; Elster J., Ways of Constitution-making, in: Democracy’s Victory and Cri-

sis, Edited by A. Hadenius, Cambridge University Press, 1997, 125. 
2 ix., musxeliSvili m., konstituciis diskursuli legitimacia, Tbilisi, 

2006, 15. 
3 Sead., gauli v., konstituciis SemuSaveba da miReba saqarTveloSi, k. ku-

blaSvilis Targmani, Tbilisi, 2002, 113. 
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rom konstituciaSi cvlilebebisa da damatebebis Setana ara mxo-

lod wminda samarTlebrivi, aramed politikuri procesicaa, kon-

stituciis gadasinjva distancirebuli unda iyos viwro poli-

tikuri interesebis zegavlenisagan. miuxedavad amisa, `samarTalsa 

da politikas Soris arsebuli erTgvari ariTmia mainc ganapirobebs 

konstituciuri dinamikis Taviseburebebs~4. 

politikisgan konstituciis instrumentalizaciis safrTxis 

Tavidan acilebis erT-erTi saSualeba aris xelisuflebis poli-

tikuri neba, imoqmedos mxolod konstituciis farglebSi, xolo 

axali konstituciis Seqmnis an masSi arsebiTi cvlilebebis ganx-

orcielebis SemTxvevaSi, demokratiuli konstituciis ideis Sesa-

bamisad, romelic Tavis gamoxatulebas xelisuflebis SezRudvaSi 

hpovebs.5 Tumca mxolod xelisuflebis maRali samarTlebrivi ide-

alebiT nakarnaxevi politikuri nebis deklarireba ver gaxdeba kon-

stituciis dacvis garanti imgvari zemoqmedebisagan, romlis mi-

zansac konstituciis samarTlebrivi srulyofa ar warmoadgens. 

konstitucionalizmi moiTxovs, rom saxelmwifos uflebamosile-

bebis efeqturi ganxorcielebis ZiriTadi wesebi da adamianis 

uflebaTa dacva iyos stabiluri, winaswar ganWvretadi da ar 

eqvemdebarebodes advilad Secvlas. aRniSnuli sakonstitucio sis-

temis legitimaciisTvisaa aucilebeli6.  

konstituciis dacvis samarTlebrivi garantiis mTavar winapiro-

bebs Tavad umaRlesi kanoni unda adgendes. yvelaze naTlad ki gar-

antirebis konkretuli saSualebebi konstituciaSi cvlilebis 

sirTulesa Tu simartiveSi Cans. Tumca stabilurobis miznis real-

izacia konstituciis gadasinjvis absolutur SeuZleblobas ar 

unda iwvevdes. sakonstitucio samarTlis mimarTulebiT Seqmnil 

samecniero kvlevebsa da veneciis komisiis rekomendaciebSi mudmivad 

xazgasmulia konstituciis gadasinjvis meqanizmis imgvari imple-

                                                           
4 melqaZe o., konstitucionalizmi, Tbilisi, 2008, 34. 
5 ix., izoria l., saprezidento, saparlamento Tu naxevradsaprezidento? 

gza demokratiuli konsolidaciisaken, Tbilisi, 2010, 11-12. 
6
 Report on Constitutional Amendment, European Commision For Democracy 

Through Law (Venice Commission), Cdl-AD(2010)001, Strasburg, 2010, 3. 
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mentaciis Sesaxeb, romelic konstituciis moqnilobasa da stabi-

lurobas (simyares) Soris zomierebis zRvaris dacvas uzrun-

velyofs7. amgvari midgoma nakarnaxevia Tavad konstituciis bunebiT: 

`konstitucia eqsperimentia, gamocda, romlis Sedegi yovelTvis 

iqneba gansxvavebuli imisagan, rac iyo gaTvaliswinebuli da risi 

molodinic arsebobda~8. 

sakonstitucio cvlilebebis demokratiul, samarTlebriv Car-

CoebSi warmarTvis mizniT sxvadasxva saSualeba gamoiyeneba. maT 

Soris, aRsaniSnavia ormagi votumi, romelic swrafi da gauaz-

rebeli cvlilebebisgan konstituciis dacvis erT-erTi efeqturi 

meqanizmia. saqarTvelos konstituciaSi ganxorcielebuli cvlile-

bebis Sedegad damkvidrebuli konstituciis gadasinjvis ormagi 

votumis idea arsebiT ganartias qmnis konstituciuri sta-

bilurobisTvis, Tumca mis ganxorcielebasTan dakavSirebuli 

zogierTi aspeqtis gaazrebac mniSvnelovania.  

naSromis mizania, konstituciis gadasinjvisas ormagi votumis 

modelis ganxilva da misi, rogorc konstituciis stabilurobis 

erT-erTi ZiriTadi saSualebis, efeqturobis warmodgena, im sax-

elmwifoTa praqtikisa da sakonstitucio samarTlis Teoriis gaaz-

reba, romelTa konstituciebSic damkvidrebulia ormagi votumis 

modeli. kvlevis dros calke ganixileba saqarTvelos konstituci-

aSi Sesuli cvlilebebis sakiTxi konstituciis gadasinjvisas or-

magi votumis gamoyenebis Sesaxeb, sakanonmdeblo da procesualuri 

mowesrigebis Taviseburebebi. kvlevisas gamoyenebuli iqneba Sedare-

biTsamarTlebrivi da analitikuri meTodebi. 
 

II. ormagi votumis modelis daxasiaTeba 
  

Tanamedrove konstitucionalizmSi konstituciebis gadasinjvis 

mravali modeli moqmedebs. yoveli maTganis mizani im `oqros 

                                                           
7 naSromSi gamoyenebuli sityvaTa kavSiri `sakonstitucio stabilurobis 

garantiebi~ Tavis TavSi moicavs aseve konstituciis moqnilobis uzrun-

velmyofi meqanizmebis cnebasac. 
8 Svarci h., konstituciis mSeneblobis safexurebi, Jurn. `sakonstitucio 

samarTlis mimoxilva~, #1, 2010, 11. 
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Sualedis~ moZebnaa, romelic uzrunvelyofs, erTi mxriv, sa-

konstitucio cvlilebebis ganxorcielebas farTo sazogadoebrivi 

ganxilvebisa da konsensusis Sedegad da meore mxriv, am procesis 

sirTule sakanonmdeblo organosa Tu sazogadoebis mcire nawils 

ar miscems SesaZleblobas, xeli SeuSalos konstituciis `gajan-

saRebis~ process. aRniSnuli miznis miRweva sakonstitucio sa-

marTlis ganviTarebas ganapirobebs. sxvagvarad, ar arsebobs sa-

konstitucio cvlilebebis saerTo evropuli `saukeTeso modeli~, 

ufro mcirea raime saerTo savaldebulo samarTlebrivi moTxovna. 

rodesac vadgenT da viyenebT sakonstitucio cvlilebebis wesebs, 

ZiriTadi moTxovna konstituciis gadasinjvis proceduris 

moqnilobasa da simyares Soris saTanado balansis dadgenaa.9 

konstituciis stabilurobis erT-erTi gavrcelebuli modelia 

ormagi votumis meqanizmi, romlis mixedviTac, sakonstitucio 

cvlilebis miRebisaTvis dadgenilia stabilurobis minimaluri 

standarti: konstituciuri kanonproeqti iuridiulad savalde-

bulo Zalas SeiZens or kenWisyrisyraze sakanonmdeblo organos 

wevrTa xmaTa garkveuli raodenobis miRebis Semdeg. am sa-

konstitucio meqanizmis mizans ki warmoadgens konstituciaSi 

mxolod iseTi cvlilebisa da damatebis Setana, romelic sazoga-

doebasa da sakanonmdeblo organoSi xangrZlivi periodis ganmav-

lobaSi ganixileboda da farTo konsensusis Sedegia. 

ormagi votumis damkvidrebiT demokratiuli sazogadoeba Tavs 

izRudavs, im gagebiT, rom ayalibebs sakonstitucio wesebs, rome-

lic ar SeiZleba Seicvalos, roca umravlesobis nebaa aseTi. 

maSinac ki, roca mas mosdevs demokratiuli procedurebi. es war-

moadgens winaswari SeboWvis saSualebas, romelic politikuri or-

ganos mier imisTvis iqmneba, raTa daicvas sakuTari Tavi 

aragonivruli gadawyvetilebebis miRebisgan.10 

erTmaneTisgan ganasxvaveben ormagi votumis moqnil (Cveulebriv) 

da rTul (xist) saxesxvaobas: martivi ormagi votumis SemTxvevaSi 

                                                           
9 Report on Constitutional Amendment, European Commision For Democracy 

Through Law (Venice Commission), CDL-AD(2010)001, Strasburg, 2010, 4. 
10 Sead., iqve, 16. 
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mTavari moTxovna mdgomareobs imaSi, rom kenWisyra ganxorcieldes 

orjer, garkveuli periodebis intervaliT. es modeli gavrcelebu-

lia italiaSi, sadac konstituciis gadasinjva saWiroebs ken-

Wisyris or proceduras Soris arsebobdes aranakleb sami Tvis 

intervali. drois es monakveTi saWiroa imisTvis, rom sakanon-

mdeblo organos wevrebi kidev erTxel darwmundnen sakuTari gad-

awyvetilebis sisworeSi. 

xisti ormagi votumis meqanizmi konstituciis gadasinjvisTvis 

ufro met sirTulesTan aris dakavSirebuli. pirvel jerze gad-

awyvetileba miiReba kvalificiuri umravlesobis mier, xolo meore 

etapze kenWisyra tardeba arCevnebis Sedegad sakanonmdeblo or-

ganos axali SemadgenlobiT dakompleqtebis Semdeg. ormagi votumis 

aRniSnuli forma ZiriTadad gavrcelebulia skandinaviis qveynebSi, 

Tumca aRniSnul saxelmwifoebSi konstituciis gadasinjvis proce-

duris zemoaRniSnuli saerTo niSani am qveynebSi damkvidrebuli 

konstituciis gadasinjvis sakanonmdeblo tradiciis identurobas 

sulac ar ganapirobebs.  

konstituciis gadasinjvisas ormagi votumis meqanizmis gam-

oyeneba iZleva imis damatebiT garantias, rom sakanonmdeblo or-

ganos is Semadgenloba, romelic gansazRvruli momentisaTvis um-

ravlesobas Seadgens, ver SeZlebs mxolod sakuTari politikuri 

ambiciebis dasakmayofileblad Secvalos konstitucia. ufro metic, 

arsebobs imis albaTobac, rom cvlilebebisa da damatebebis Setana 

SesaZlebeli gaxdes axladarCeuli parlamentis formirebis Semdeg, 

sadac SeiZleba ver moxvdnen parlamentis wevrebi Zveli Semadgen-

lobidan (`skandinaviuri modeli~). erTi SexedviT, am meqanizmis 

pirobebSi konstituciis gadasinjvis procesi sakmaod xangrZlivia, 

Tumca konstitucia saxelmwifosTvis imdenad `sabediswero~ doku-

mentia, rom drois faqtorma gadamwyveti roli ar SeiZleba iTama-

Sos11. aseT SemTxvevebSi, konstituciis sixistes SeiZleba sakanon-

mdeblo organos uflebamosilebis SedarebiT mokle vada aba-

lansebdes. 

                                                           
11 <http://www.fas.org/sgp/crs/misc/R42589.pdf> [18.09.2015] 

http://www.fas.org/sgp/crs/misc/R42589.pdf
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III. ormagi votumis adgili konstituciis stabilurobis gar-

antiebs Soris 

 

saxelmwifoTa umravlesobaSi konstituciis gadasinjva imave 

proceduruli wesebis Sesabamisad xorcieldeba, romlebic kon-

stituciis miRebisTvisaa dadgenili. Tumca konstituciis gadasin-

jvis modeli yvela saxelmwifoSi individualuri TaviseburebebiT 

xasiaTdeba. moqmedebs specialuri procedurebi, romelTa meSve-

obiTac konstituciaSi cvlilebebisa da damatebebis Setana gar-

Tulebulia.  

konstituciaSi cvlilebebisa da damatebebis Setanis simartivis 

mixedviT, erTmaneTisgan gansxvavdeba moqnili da myari konstituci-

ebi. konstituciis gadasinjvis amgvari dayofa pirdapir kavSirSia 

daweril da dauwerel konstituciebad klasifikaciasTan. zogierTi 

mecnieri konstituciebis gadasinjvis or models gamoyofs: 

Cveulebrivsa da sagangebos.12 aRniSnuli pirdapir imeorebs xisti 

da moqnili konstituciebis dayofis ZiriTad niSnebs. xist kon-

stitucias miekuTvneba yvela dawerili konstitucia, im niSniT, 

rom gadasinjvis procedura, Cveulebrivi kanonisagan gansxvavebiT, 

ufro maRali standartiTaa dawesebuli, xolo moqnil kon-

stituciebad ZiriTadad dauwereli konstituciebi gvevlineba.13 

ormagi votumis meqanizmi gavrcelebulia swored im saxelmwi-

foebSi, sadac dawerili konstituciebi moqmedebs.  

ormagi votumis meqanizmi damkvidrebulia evropul saxelmwifTa 

did umravlesobaSi,14 Tumca garkveuli TaviseburebebiT, rasac 

konkretuli saxelmwifos sakonstitucio samarTlis tradicia, sa-

                                                           
12<http://stud-baza.ru/vidyi-zarubejnyih-konstitutsiy-po-poryadku-izmeneniya-i-

otmenyi-referat-pravo> [18.09.2015] 
13  ix., iqve. 
14 ormagi votumis modeli gavrcelebulia Semdeg saxelmwifoeebSi: dania, 

estoneTi, luqsemburgi, espaneTi, SvedeTi, fineTSi, norvegiaSi, islandiaSi, 

belgiaSi da holandiaSi. ix., Report on Constitutional Amendment, European 

Commision For Democracy Through Law (Venice Commission), CDL-

AD(2010)001, Strasburg, 2010, 10. 

http://stud-baza.ru/vidyi-zarubejnyih-konstitutsiy-po-poryadku-izmeneniya-i-otmenyi-referat-pravo
http://stud-baza.ru/vidyi-zarubejnyih-konstitutsiy-po-poryadku-izmeneniya-i-otmenyi-referat-pravo
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marTlebrivi kultura, samoqalaqo sazogadoebis ganviTarebis 

xarisxi, saxelmwifo xelisuflebis ganxorcielebis procesSi moqa-

laqeTa CarTuloba, saxelmwifo xelisuflebis aparatis sajarooba 

da sakonstitucio demokratiis ideis mimarT misi erTguleba ga-

napirobebs. swored aRniSnuli garemoebebi da sxva faqtorebi ga-

napirobeben TiToeul saxelmwifoSi ormagi votumis meqanizmis in-

dividualur saxes. 

evropul saxelmwifoTa umravlesoba ormagi votumis meqanizmTan 

erTad amkvidrebs konstituciis damcav mraval saSualebas, maT So-

ris, referendums, mudmiv normebs, gansxvavebul kvorumebs (rom-

lebic Cveulebriv kanonebis miRebasTan SedarebiT ufro maRal 

standarts awesebs). Tumca ormagi votumis meqanizms gansakuT-

rebuli adgili ukavia stabilurobisa da moqnilobis am mod-

elebTan SedarebiT. am upiratesobis umTavresad ganmapirobebeli 

faqtori kanonSemoqmedebiTi procesis sakanonmdeblo organoSi war-

marTvaa. 

konstituciis gadasinjva, pirvel yovlisa, samarTlebrivi pro-

cesia. konstituciuri kanonproeqtis kvalificiurad momzadeba da 

srulyofili proceduruli warmarTvis interesebi moiTxovs, rom 

igi dargis Sesabamisi eqspertebis CarTulobiT ganxorcieldes. sax-

alxo suverenitetis Teoriis mixedviT, konstituciis, rogorc 

umaRlesi iuridiuli Zalis mqone aqtis, miRebis, iseve rogorc 

masSi cvlilebebisa da damatebebis Setanis ufleba ekuTvnis xalxs 

an mis mier uflebamosil Sesabamis warmomadgenlobiT organos15. 

Tumca aRniSnuli gulisxmobs xalxis simbolur monawileobas 

(magaliTad, referendumze konstituciis miReba), xolo Tavad ka-

nonproeqtis momzadeba kvalificiur pirTa mier unda moxdes da 

sakanonmdeblo organo – parlamenti, swored is organoa, romelic 

yvelaze ukeT uzrunvelyofs konstituciis gadasinjvis procesis 

warmarTvas dadgenili demokratiuli sakonstitucio standartebis 

Sesabamisad. 

 

                                                           
15 Мишин А.А., Конституционное (Государственное) Право Зарубежных 

Стран, Москва, 2004, 28. 
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IV. konstituciis gadasinjvisas ormagi votumis modelis 

Taviseburebani 

 

evropul saxelmwifoebSi gavrcelebulia ormagi votumis ram-

denime modeli: saxelmwifoTa nawili ar adgens gansakuTrebul 

moTxovnebs da kenWisyris procedurebs Soris garkveuli periodis 

gasvlis aucileblobiT Semoifargleba. kenWisyris procedurebs 

Soris drois xangrZlivoba sxvadasxva saxelmwifoSi sxvadasxva-

gvaria. magaliTad, estoneTis konstituciis 163-e muxlis Sesabami-

sad, kenWisyris procedurebs Soris drois xangrZlivoba ar 

SeiZleba iyos sam Tveze naklebi16. igive vada aris dadgenili 

litvisa17 da italiis18 konstituciebiT. azerbaijanis konstitu-

ciiT ki es vada 6 Tves Seadgens19.  

ormagi votumis samarTlebrivi analizisas, aseve, mniSvnelovania 

aRiniSnos warmomadgenlobiTi organos wevrTa xmaTa im raodenobis 

Sesaxeb, romelic konstituciis gadasinjvas sWirdeba. dawerili 

konstituciebis mqone saxelmwifoebSi yvelaze gavrcelebuli 

praqtikaa konstituciis gadasinjvisas sakanonmdeblo organos 

Semadgenlobis Cveulebrivi kanonebisgan gansxvavebuli umravleso-

biT miReba. am modelis mixedviT, konstituciaSi cvlilebebisa da 

damatebebis Setana warmomadgenlobiTi organos wevrTa xmebis 

kvalificiur umravlesobas saWiroebs. xmaTa saWiro raodenobebi 

gansxvavebulia da Seadgens 2/3-s,¾3/4-s, 4/5-s da a.S. magaliTad, 

aSS-Si konstituciis gadasinjvis ori modeli moqmedebs: sa-

konstitucio cvlileba miiReba sakanonmdeblo organos orive 

palatis mier wevrTa 2/3-is mxardaWeriT an sakonstitucio kon-

ventis mier – Statebis 2/3-is monawileobiT. orive SemTxvevaSi 

sakonstitucio Sesworebis kanonproeqti iuridiuli ZalisTvis 

Statebis saerTo raodenobis 3/4-is mxridan ratificirebas 

saWiroebs. amasTan, kenWisyris procedurebi SeiZleba sakanonmdeblo 

                                                           
16 Constitution of the Republic of Estonia, 1992, Art.167. 
17 Constitution of the Republic of Lithuania, 1992, Art.148.  
18 Constitution of the Italian Republic, 1947, Art.138.  
19 Constitution of the Azerbaijan Respublic, 1995, Art.156.  
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organos wevrebis xmaTa Tanabar (SvedeTSi, islandiaSi da daniaSi 

arCevnebamde da arCevnebis Semdeg kenWisyraSi monawileTa raodenoba 

Tanabaria da Seadgens 1/2-s) an gansxvavebul raodenobas (fineTSi 

arCevnebamde konstituciis gadasinjvis kanonproeqtis miRebisaTvis 

saWiroa sakanonmdeblo organos 1/2, xolo arCevnebis Semdeg 2/3-is 

mxardaWera) iTvaliswinebdes.20  

saerTo niSani, romelic e.w. `skandinaviuri~ modelisTvisaa 

damaxasiaTebeli, arCevnebis proceduris savaldebuloobaSi mdgoma-

reobs. kerZod, konstituciaSi cvlilebebisa da damatebebis Setanis 

mizniT inicirebuli kanonproeqtis pirveli da meore kenWisyrebi 

sxvadasxva mowvevis parlamentebis mier xorcieldeba. kenWisyis 

procedurebs Soris arCevnebis savaldebulo CarTvis moTxovna 

moqmedebs belgiaSi, daniaSi, estoneTSi, fineTSi, islandiaSi, hol-

andiaSi, norvegiasa da ramdenime sxva saxelmwifoSi.21  

gavrcelebuli modelebis mixedviT, konstituciis gadasinjva 

ormagi votumis saSualebiT SeiZleba referendumis Catarebas iT-

valiswinebdes. magaliTad, SvedeTSi sakonstitucio cvlilebis 

miRebisaTvis referendumis Catareba xdeba sakanonmdeblo organos 

sruli Semadgenlobis 1/10-is moTxovniT, Tu mas mxars dauWers 

parlamentis 1/3, islandiaSi – im SemTxvevaSi, Tu sakonstitucio 

cvlilebis kanonproeqti cvlis eklesiis statuss, estoneTsa da 

litvaSi – Tu icvleba konstituciis ZiriTadi debulebani.22 

savaldebulo safuZvliT referendumis Catarebas iTvaliswinebs 

azerbaijanisa da daniis konstituciebi.  

saxelmwifoTa nawilSi sakonstitucio cvlilebis idea jer 

referendumze ganixileba da Semdeg parlamentSi, Tumca zogierT 

saxelmwifoSi es Tanmimdevroba damokidebulia imaze, Tu vin aris 

sakanonmdeblo iniciativis avtori. mag., Tu iniciatori parlamen-

tia – saWiroa sakonstitucio kanonproeqtis referendumzec 

                                                           
20  <http://www.fas.org/sgp/crs/misc/R42589.pdf> [18.09.2015] 
21 ix., Report on Constitutional Amendment, European Commision for Democracy 

through Law (Venice Commission), CDL-AD (2010) 001, Strasburg, 2010, 10. 
22<http://rdc1.net/forthcoming/DCD%20(Chap%2012,%20Amendment%20Procedur

es,%20Congleton%20and%20Rausch).pdf> [20.09.2015] 

http://www.fas.org/sgp/crs/misc/R42589.pdf
http://rdc1.net/forthcoming/DCD%20(Chap%2012,%20Amendment%20Procedures,%20Congleton%20and%20Rausch).pdf
http://rdc1.net/forthcoming/DCD%20(Chap%2012,%20Amendment%20Procedures,%20Congleton%20and%20Rausch).pdf
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gatana, Tu iniciatori xelisufleba an saxelmwifos meTauria – 

sakmarisia parlamentis Tanxmoba. gansxvavebul pirobebs adgens 

italiis konstitucia: konstituciaSi cvlilebis Setanis mizniT 

referendumi tardeba, Tu meore kenWisyris dros kanonproeqts 

mxars dauWers sakanonmdeblo organos sruli Semadgenlobis 2/3-ze 

naklebi, magram parlamentis Semadgenlobis absoluturi umrav-

lesoba, orive palatis 1/5-is iniciativiT, 500 000 amomrCevlis an 

xuTi regionis sabWoTa moTxovniT23.  

unda aRiniSnos, rom zogierTi evropuli saxelmwifos kon-

stitucia alternatiuli gadasinjvis wesiT ormagi votumis pro-

ceduris Canacvlebas iTvaliswinebs. aseT SemTxvevebSi, gadasin-

jvisTvis konstitucia iTvaliswinebs rogorc Cveulebriv proce-

duras, ise gansakuTrebul, sagangebo SemTxvevebSi cvlilebis ganx-

orcielebis SesaZleblobas. magaliTad, fineTis konstitucia iT-

valiswinebs dadgenili proceduris Sesabamisad, ormagi votumis 

gareSe, sagangebo SemTxvevaSi warmomadgenlobiTi organos Semadgen-

lobis xmaTa 5/6-iT miRebis SesaZleblobas.24 sagangebo SemTxvevaSi, 

ormagi votumis gareSe SesaZlebelia estoneTis konstituciis 

gadasinjva, warmomadgenlobiTi organos 4/5-is mxardaWeriT.25 

konstituciis gadasinjvaze arsebiT gavlenas axdens sax-

elmwifos teritoriuli mowyoba. federaciul saxelmwifoebSi kon-

stituciis gadasinjvis procesSi monawileoben federaciis subi-

eqtebis warmomadgenlebi. garda amisa, federaciul saxelmwifoebSi 

proceduras arTulebs sakanonmdeblo organos SemadgenlobaSi ori 

palatis arseboba. ormagi votumis meqanizmi originaluri formiT 

aris Camoyalibebuli belgiis konstituciaSi, sadac konstituciis 

gadasinjvis deklarirebis Semdeg, arCevnebis Sedegad Camoyal-

ibebuli sakanonmdeblo organo qveda da zeda palatis wevrTa 

xmaTa 2/3-is umravlesobiT axdens konstituciis gadasinjvas.26 

 

                                                           
23 Constitution of the Italian Republic, 1947, Art.138. 
24 Constitution of Finland, 1999, Art.73. 
25 Constitution of the Republic of  Estonia, 1992, Art.167. 
26 <http://www.fas.org/sgp/crs/misc/R42589.pdf> [18.09.2015] 

http://www.fas.org/sgp/crs/misc/R42589.pdf
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V. ormagi votumis samarTlebrivi regulireba saqarTvelos 

konstituciis mixedviT 

 

kontituciis gadasinjvis sakiTxi aseve aqtualuria saqarTve-

loSi. 2011 wlis 27 dekembers saqarTvelos parlamentis mier 

miRebuli konstituciuri kanoniT cvlileba Sevida konstituciis 

102-e muxlSi.27 cvlilebis Sesabamisad Seicvala `saqarTvelos 

konstituciaSi cvlilebebisa da damatebebis Sesaxeb~ konstituci-

uri kanonis miRebis procedura da nacvlad aqamde moqmedi par-

lamentis sruli Semadgenlobis 2/3-sa, konstituciuri kanonis 

miRebisaTvis parlamentis or Tanmimdevrul sesiaze sul cota sami 

Tvis intervaliT saqarTvelos parlamentis sruli Semadgenlobis 

aranakleb sami meoTxedis mxardaWera gaxda saWiro. aRniSnul gad-

awyvetilebas mxars uWerda veneciis komisia, romelic miesalma 

saqarTvelos konstituciaSi stabilurobis iseTi meqanizmis 

SemoRebas, romelic uzrunvelyofda saqarTvelos konstituciis 

adaptirebas samomavlo, axal RonisZiebebTan.28 Tumca gaurkveveli 

darCa konstituciis gadasinjvis proceduris calkeuli sakiTxebi, 

kerZod, TiToeuli kenWisyris dros ramdeni mosmenis Sedegad unda 

miRebuliyo konstituciuri kanoni. konstituciiT es procedura 

ar gansazRvrula da es arc aris damaxasiaTebeli im evropuli 

saxelmwifoebisaTvis, sadac ormagi votumis meqanizmi moqmedebs. 

erTaderTi sakanonmdeblo normatiuli aqti, sadac am proceduris 

gaTvaliswineba SeiZleboda, saqarTvelos parlamentis reglamenti 

iyo.  

saqarTvelos parlamentma 2013 wlis 10 dekembers cvlileba 

Seitana reglamentSi da daazusta konstituciaSi cvlilebebisa da 

damatebebis Setanis wesi.29 saqarTvelos parlamentis reglamentis 

176-e muxlis me-8 punqtis Sesabamisad, saqarTvelos konstituciaSi 

                                                           
27 saqarTvelos 2011 wlis 27 dekembris konstituciuri kanoni `saqarTve-

los konstituciaSi cvlilebebis Setanis Sesaxeb~, #5630. 
28 ix., babeki v., fiSi s., rainherbeheri c., konstituciis gadasinjva – 

saqarTvelos gza evropisaken, Tbilisi, 2012, 275. 
29 saqarTvelos parlamentis reglamentis 177-e muxli. 
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cvlilebebisa da damatebebis Sesaxeb konstituciur kanonproeqts 

parlamenti ganixilavs da iRebs sami mosmeniT. amasTan, kanonproe-

qti pirveli da meore mosmeniT ganixileba da miiReba erTsa da 

imave sesiaze, xolo mesame mosmeniT ganixileba da miiReba mxolod 

parlamentis momdevno sesiaze, meore mosmenidan aranakleb 3 Tvis 

Semdeg. aRniSnuli mowesrigebiT parlamentma konstituciuri 

kanonis proeqtis ganxilvisa da miRebisaTvis kanonmdeblobiT da-

dgenili sami mosmena gadaanawila ormagi votumis or kenWisyraze, 

rac ucxoa ormagi votumis evropuli modelisaTvis: ormagi vo-

tumis modelis mqone saxelmwifoebSi konstituciaSi cvlilebebisa 

da damatebebis Setana pirvelive kenWisyraze xdeba, xolo meore 

kenWisyra mxolod parlamentis nebis dadasturebas warmoadgens. 

ufro metic, im saxelmwifoebSi, sadac konstituciis gadasinjvis 

erT-erTi aucilebeli etapi referendumis Catarebaa, konstituciu-

ri kanonis proeqti miRebisaTvis dadgenil yvela proceduras gadis 

sakanonmdeblo organoSi da Semdeg xdeba uSualo demokratiis 

gamoxatvis gziT misi miReba. aRniSnuli meqanizmi praqtikuli 

TvalsazrisiT bundovania, rasac SeuZlia mniSvnelovani sirTuleebi 

warmoSvas saqarTvelos konstituciis gadasinjvis procesSi.  

 

VI. daskvna 

 

evropul saxelmwifoebSi gavrcelebuli ormagi votumis 

sxvadasxva modeli, evropuli konstitucionalizmis mdidari sa-

marTlebrivi tradiciis kidev erTi gamoxatulebaa. miuxedavad mod-

elebs Soris arsebuli mravalferovnebisa, yoveli maTgani miznad 

isaxavs kelzeniseuli ideis xorcSesxmas – saTanado samarTlebrivi 

saSualebebis gamoyenebiT daicvas konstitucia, yovelvari, wminda 

samarTlebrivi srulyofis safuZvlis gareSe Carevisagan. meore 

mxriv, es modeli adgens zomierebis zRvars konstituciis stabi-

lurobasa da moqnilobas Soris. konstituciis stabiluroba war-

moadgens sazogadoebrivi usafrTxoebis garantias, gauazrebeli da 

avantiuruli Carevebisgan saxelmwifos sakonstitucio wesrigSi. 

Tumca, meore mxriv, ar SeiZleba arsebobdes kanoni ganusazRvreli 
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droiT, radgan `kanoni, romelic sakuTar absolutur ucvleloba-

zea orientirebuli, ganwirulia rodesme darRvevis an 

daviwyebisaTvis~30. 

konstituciaSi cvlilebebis Setana ara teqnikuri, aramed, 

upirvelesad, politikuri sakiTxia, ramdenadac is gansazRvravs 

konstituciis Tvisebebs,31 Tumca konstituciis gadasinjva Tavi-

sufali unda iyos viwro politikuri interesebis Carevisagan. 

amgvari zemoqmedebisagan prevenciis samarTlebriv garantias kon-

stituciis stabilurobis gavrcelebul meqanizmebs Soris swored 

ormagi votumi qmnis. konstituciis gadasinjvis procesSi ormagi 

votumisa da zogadad konstituciis stabilurobis ganmapirobebeli 

modelebis siuxve evropuli saxelmwifoebis konstituciuri demo-

kratiis pirmSoa.32 

evropis saxelmwifoTa konstituciebSi ormagi votumis damkvid-

rebuli mravalferovani modelebi kargi magaliTi SeiZleba gaxdes 

saqarTvelos konstituciis mdgradi ganviTarebis uzrunvelsayofad. 

ormagi votumiT garantirebuli sakonstitucio ganviTarebis Sesa-

ZleblobaTa farTo wre saqarTvelos konstituciis stabilur sa-

marTlebriv garemoSi dabrunebis karg SesaZleblobas iZleva. 

samomavlod, ormagi votumis saqarTveloSi dRes damkvidrebuli 

modeli SeiZleba sruliad Seicvalos da gaTvaliswinebul iqnas 

konstituciis gadasinjvis kuTxiT evropis mdidari sakonstitucio 

gamocdileba.  

 

 

                                                           
30 ix., Клепицкая Т.А., Порядок Пересмотра Конституции Российскои 

Федерации и Приниятия Конституционных Поправок, Москваб 1997. 
31 Мишин А., Конституционное (Государственное) Право Зарубежных Стран, 

Москва, 2004, 28. 
32 Svarci h., konstituciuri marTlmsajulebis damkvidreba postko-

munistur evropaSi, q. aleqsiZis Targmani, k. kublaSvilis redaqtorobiT, 

Tbilisi, 2003, 42. 
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saqarTvelos konstituciaSi arsebuli termin 

`xelSeuvalis~ ganmartebis Taviseburebani 

 

sergi jorbenaZe 

 

Sesavali 

 

ramdenadaa SesaZlebeli saxelmwifos ZiriTad kanonSi absolu-

turi da SezRuduli uflebebi erTi da imave terminiT iqnes 

mowesrigebuli? Tu uflebis absoluturoba konkretul aspeqtSi 

vlindeba, maSin ra gansxvavebaa iseT terminebs Soris, rogoricaa 

magaliTad: `xelSeuvali~ da `dauSvebeli~1? TiTqos Sinaarsobrivad 

orive imperatiulad gansazRvravs konkretul akrZalul qmedebas, 

Tumca praqtikuli TvalsazrisiT maT Soris zRvris gavlebas udi-

desi mniSvneloba eniWeba. saqarTvelos konstituciis eqvs muxlSi 

gvxvdeba termini `xelSeuvali~. TiToeulis SemTxvevaSi muxlis 

ganmarteba erTian sistemaSi ar eqceva. swored aRniSnulidan gam-

omdinare, mniSvnelovania ganxilul iqnes terminis marTebuloba mis 

SinaarsTan mimarTebiT. 

naSromSi sakiTxi umTavresad konstituciis calkeuli muxlebis 

Sedarebis safuZvelze ganixileba. aRniSnuli erTgvar saSualebas 

warmoadgens, moxdes normis Sinaarsis ganmarteba, romliTac 

SeiZleba daskvnis gakeTeba, Tu ra winapirobas gansazRvravs termini 

`xelSeuvali~ da ra saxis samarTlebrivi areali aqvs mas. terminis 

definiciisTvis naSromSi gamoyenebulia aseve SedarebiTsamarTle-

brivi meTodi, romlis safuZvelzec analogiuri terminis germaniis 

konstituciaSi gamoyenebis magaliTia aRniSnuli. 

                                                           
 samarTlis magistri (MA _ Tsu, LL.M. _ bremenis universiteti) ivane 

javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 

fakultetis asistenti, daviT batoniSvilis samarTlis institutis 

direqtoris moadgile, valdebulebiTi samarTlis centris xelmZRvaneli, 

“Rödl & Partner”-is ufrosi iuristi, advokati 
1 terminSi _ `dauSvebeli~, winamdebare statiis miznebidan gamomdinare, 

nagulisxmevia mxolod konstituciis WrilSi misi ganxilva.  
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naromSi ganxiluli araa saqarTvelos konstituciis 75-e muxli 

da masSi gawerili Sinaarsi. aRniSnulis mizezi isaa, rom statiaSi 

termini `xelSeuvali~ mxolod adamianis uflebaTa momwesrigebeli 

normebis safuZvelzea ganmartebuli. Tavis mxriv, terminis ganmar-

teba pirdapir kavSirSia normis ierarqiul xasiaTTan: ramdenadaa 

SesaZlebeli is uflebebi, romelSic figurirebs `xelSeuvali~ sxva 

uflebebTan mimarTebiT zemdgomi saxiT ganvixiloT? swored aR-

niSnulze dafuZnebiTaa winamdebare naSromSi asaxuli dasaxelebuli 

terminis Tavisebureba da misi samarTlebrivi mowesrigebis prob-

lema saqarTvelos konstituciaSi. 

 

1. ras niSnavs termini _ `xelSeuvali~? 

 

xelSeuvaloba garkveul garantias, garkveul daculobas niSnavs. 

qarTuli enis ganmartebiT leqsikonSi termini `xelSeuvali~ mo-

azrebulia, rogorc: `razedac sxvas ufleba ara aqvs, _ ucilobe-

li, udavo~.2 Tavis mxriv, sityvebi _ `ucilobeli~ da `udavo~ 

ganmartebulia, rogorc iseTi saxis qmedeba an nebismieri sikeTe, 

rac ar iwvevs davas, kamaTs, raze Secilebac SeuZlebelia da sxv.3 

ra SeiZleba iyos udavo sakanonmdeblo doneze? am kiTxvaze 

pasuxi calsaxa ver iqneba, Tumca msjelobis kuTxiT SeiZleba Sesa-

bamisi ganmarteba iqnes moZiebuli: udavo sakanonmdeblo doneze 

SeiZleba iyos is ufleba, romelSi Carevac dauSvebelia da romlis 

kanonieri SezRudvis berketic gansazRvruli ar aris. amgvari de-

finicia gamomdinareobs Carevis samarTlebrivi winapirobebis arse-

bobidan, romlis mixedviTac, Carevis SesaZleblobas kanoni unda 

iTvaliswinebdes. sxva sityvebiT rom iTqvas, igi unda iyos sadavo 

da uflebis kanonieri SezRudva yovel konkretul SemTxvevaSi 

calkeulad unda wesrigdebodes.  

adamianis is uflebebi, romelTa kanonieri SezRudva Tanazomi-

erebis principis dacviT SesaZlebelia, SezRudul uflebaTa kate-

                                                           
2 qarTuli enis ganmartebiTi leqsikoni, erTtomeuli, nakveTi meore, Tbi-

lisi, 1990, 1252. 
3 ix., iqve, dasaxelebuli sityvebis ganmarteba. 
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gorias ganekuTvneba. Tavis mxriv, Tanazomierebis principi gan-

isazRvreba dasaSvebobis, aucileblobisa da proporciulobis far-

glebis arsebobisas,4 romelze dayrdnobiTac unda moxdes sadavo 

sakiTxis gadawyveta.  

`xelSeuvaloba~ Tavisi arsiT ar unda iyos sadavo konkretul 

SemTxvevasTan mimarTebiT. ase magaliTad, Rirsebis uflebis 

SezRudvas saqarTvelos kanonmdebloba ar icnobs, Sesabamisad, ter-

mini `xelSeuvaloba~ aseT SemTxvevaSi gvevlineba samarTlebriv in-

stitutad, romelic SezRudvis dauSveblobis upirveles garants 

warmoadgens. sxva sityvebiT rom iTqvas, kanonis doneze SeuZlebeli 

iqneba, Tundac sasamarTlos gziT moxdes im sakiTxis ganxilva, Tu 

ramdenad marTebuli iyo Rirsebis uflebis SezRudva konkretuli 

SemTxvevis arsebobisas. aRiSnulidan gamomdinare, termini `xelSeu-

valoba~ uflebis absoluturobis garants unda warmoadgendes.  

 

2. termin `xelSeuvalis~ ganmarteba Rirsebis uflebis maga-

liTze 

 

Rirsebis ufleba absoluturi uflebaa. Tavis mxriv, uflebis 

absoluturoba pirdapir kavSirSia `xelSeuvalobis~ ganmartebasTan. 

Tumca literaturaSi gvxvdeba mosazrebebi, romelTa mixedviTac, 

Rirseba SeiZleba absolutur kategoriaTa rangSi ar iqnes gayva-

nili,5 rac Tavis mxriv, `xelSeuvalobis~ definicias sxva aspeqtSi 

warmoaCenda. amdenad, mniSvnelovania, pirvel yovlisa, imis ganmar-

teba, Tu ramdenadaa Rirseba absoluturi ufleba da ramdenad 

Seesabameba gansaxilveli termini absolutur uflebaTa kategorias.  

saqarTvelos konstituciis me-17 muxlis mixedviT, Rirseba 

xelSeuvali uflebaa. ramdenad SeiZleba aseTi ufleba absolutur 

                                                           
4 izoria l., adamianis uflebebis SezRudva da Tanazomierebis principi, 

adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi, k. kor-

kelias redaqtorobiT, Tbilisi, 2004, 45.  
5 ix., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 113.   



71 

uflebaTa kategorias mivakuTvnoT? saqarTvelos sakonstitucio sa-

samarTlo Rirsebas absolutur uflebad gansazRvravs,6 rasac ori 

safuZvliT asabuTebs: a) sakanonmdeblo doneze araa dadgenili me-

qanizmi, romliTac uflebis SezRudva moxdeba da b) konstituciis 

46-e muxli mis SezRudvas saomari an sagangebo viTarebis drosac 

ar iTvaliswinebs.7  

qarTul literaturaSi gamoTqmulia mosazreba, romlis mixed-

viTac, Rirseba ara absolutur, aramed: `TiTqmis absolutur 

uflebad~ aris miCneuli,8 romlis dasabuTebisTvisac mosazrebis 

avtori sxva uflebebTan dapirispirebisas mis meore planze gada-

wevas moiazrebs, xolo aRniSnulis erT-erT magaliTad evTanazia 

mohyavs. kerZod, avtoris mosazrebiT, evTanaziisas adamianis 

sicocxlis ufleba adamianis Rirsebis uflebas gadawonis.9 amgvar 

mosazrebas arsebobis ufleba namdvilad aqvs, Tumca sxva da-

sabuTebiT Tu movaxdenT Rirsebis definicias, maSin SesaZlebelia 

dasaxelebuli mosazrebis garkveuli saxiT kritikac. kerZod, ev-

Tanazia saqarTvelos sisxlis samarTlis kodeqsis 110-e muxlis 

mixedviT, dasjadi qmedebaa. rodesac saqarTvelos konstituciis me-

17 muxlis komentarSi saubaria muxlis ganmartebasa da misi ab-

soluturobis sakiTxze, avtori, pirvel yovlisa, unda amodiodes 

ara saerTaSoriso an ucxo qveyanaSi arsebuli praqtikidan, aramed 

saqarTvelos moqmedi kanonmdeblobidan.  

                                                           
6 ix., tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adami-

anis uflebebi da saqarTvelos sakonstitucio samarTalwarmoebis praqtika 

(1996-2012 wlebis sasamarTlo praqtika), Tbilisi, 2013, 92.  
7 saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis #2/1/241 

gadawyvetileba saqmeze, `akaki gogiCaiSvili saqarTvelos parlamentis 

winaaRmdeg~. 
8 ix., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 113.   
9 iqve. 
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Tundac ucxo qveynis praqtikiT, evTanazia yvelgan ar aris 

daSvebuli. magaliTad, germaniaSi evTanazia dasjadia.10 marTalia, 

literaturaSi gamoTqmulia mosazreba evTanaziis diferenciaciis 

kuTxiT,11 romlidanac zogierTi maTgani12 ar isjeba, Tumca mTli-

anobaSi imazec ar aris Camoyalibebuli jerovani pozicia, Tu ram-

denad SesaZlebelia evTanaziis saxeebad gansazRvra da aRniSnuli 

saxeebis safuZvelze mis gansxvavebul samarTlebriv winapirobebze 

saubari.13 

rodesac konkretuli avtori saubrobs sicocxlis uflebis 

dacvaze evTanaziis gamoyenebiT, igi ar iTvaliswinebs im winapiro-

bas, rac saqarTvelos konstituciiT ganmtkicebuli aqvs qarTul 

samarTals: kerZod, igi ar awesrigebs uflebas sikvdilis Taobaze, 

qarTuli kanonmdebloba mxolod sicocxlis uflebas ga-

namtkicebs.14 evTanazia ki is SemTxvevaa, rodesac pirs SesaZlebelia 

sikvdilze ufleba hqondes15 da amgvari qmedeba, anu msxverplis 

TxovniT misi mokvdevineba, ar unda iyos dasjadi. amgvarad, 

vTanxmdebiT, rom, vinaidan evTanazia dasjadi qmedebaa, igi ver 

gaxdeba Rirsebis uflebis SezRudvis safuZveli. aseTi saxis das-

kvna ki avtoris mier komentarSi gamoTqmul mosazrebas sxva kuTx-

iT warmoaCens.  

                                                           
10 ix. magaliTad, Wietfeld D., Selbstbestimmung und Selbstbeantwortung – Die 

gesetzliche Regelung der Patientenverfügung, Bochumer Schriften zum Sozial- und 

Gesundheitsrecht, Band 12, Baden-Baden, 2012, 85 da Semdgomi.    
11 ix. magaliTad, Schneider in Münchener Kommentar zum Strafgesetzbuch, Verlag 

C.H. Beck, München, 2012, Vorbemerkung zu den §§221 ff., Rn. 103 da Semdgomi.  
12 magaliTad, e.w. `pasiuri evTanazia~. 
13 ix. aseve, Englert Y., Vestergraad J., Javashvili G., Kiknadze G., Blasszauer B., 

von Delden J., Serrao D., Bondolfi A., McLean S., Snyder L., Marty D., Gadd E., 

Mierzewski P., Euthanasie, Band 2,  Nationale und europäischen  Perspektiven, 

Übersetzung aus dem Englischen, Lit Verlag, Münster, 2005, 177. 
14 aRsaniSnavia, rom me-17 muxlis avtors amave komentaris me-15 muxlis 

ganmartebaSi miTiTebuli aqvs sicocxlis uflebis, rogorc pozitiuri 

uflebis arsebobis sakiTxi da aRniSnuli aqvs, rom sikvdilis uflebas 

saqarTvelos kanonmdebloba ar icnobs: saqarTvelos konstituciis komen-

tari, Tavi meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani 

da Tavisuflebani, p. turavas redaqtorobiT, Tbilisi, 2013, 75. 
15 ix., kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2014, 127. 
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meore sakiTxi, romelzec mniSvnelovania yuradRebis gamaxvileba, 

Rirsebisa da sicocxlis uflebis urTierTmimarTebas exeba. si-

cocxlis uflebis dacvis mizniT sxva piris Rirsebis uflebis 

SezRudva dauSvebeli unda iyos ramdenime mizezis gaTvaliswinebiT: 

a) praqtikuli TvalsazrisiT amgvari qmedeba rTuli warmosadgenia, 

rodesac Seuracxyofas an sxva amgvar qmedebas ayeneben pirs im miz-

niT, rom sxvaTa sicocxle gadaarCinon; b) Rirsebis uflebas ar 

gaaCnia raime saxis SemzRudveli norma, rac mis absoluturobas 

gansazRvravs. amdenad, kanoni ar awesrigebs konkretul safuZvlebs, 

romlis dacvis SemTxvevaSic Careva gamarTlebuli iqneboda; g) 

Rirseba da sicocxle erTmaneTTan Zalian damokidebuli uflebebi 

da sikeTeebia, Tumca maT Soris zRvris gavleba problemis gadaWris 

marTebuli saSualeba ar iqneboda. adamians Rirseba misi gar-

dacvalebis Semdegac gahyveba, xolo sicocxlis uflebiT igi mxo-

lod cxovrebis ganmavlobaSi sargeblobs. Rirseba adamianis sulie-

ri Rirebulebaa,16 rac pirovnebis arss gansazRvravs17 da igi gar-

dacvalebiT ar sruldeba. sicocxlis ufleba ki pirovnebis arsis 

ganmsazRvreli ver iqneba, igi erT-erTi umTavresi uflebaa, rom-

liTac adamiani fizikuradaa daculi da ara sulierad. kerZod, 

sicocxlis uflebiT adamians aqvs saxelmwifosgan miRebuli gar-

antia, daculi iqnes nebismieri qmedebis ganxorcielebis SemTxvevaSi 

am uflebiT.18 Rirsebis ufleba adamianis subieqtur faqtorebzea 

dafuZnebuli, Tumca misi, rogorc uflebis, dacvisTvis igi 

obieqtur kriteriumebs unda akmayofilebdes.19 sicocxlis uflebis 

sakiTxi subieqturi Sexedulebidan gamomdinare ver dadgeba ganx-

                                                           
16 samoqalaqo kodeqsis komentari, wigni I, Tbilisi, 2001, 79.   
17 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 

2009, 159.  
18 ix., saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos 

#1/2/434 gadawyvetileba saqmeze, `saqarTvelos saxalxo damcveli 

saqarTvelos parlamentis winaaRmdeg~, qeTevan eremaZisa da besarion zoiZis 

gansxvavebuli azri.  
19 ix., saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris 

#1/3/421,422 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi _ giorgi 

yifiani da avTandil ungiaZe saqarTvelos paralmentis winaaRmdeg~. 
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ilvis Temad, vinaidan misi obieqturi gamoxatuleba fizikur Sesa-

Zleblobebzea dafuZnebuli. 

Rirsebis uflebisgan gansxvavebiT, sicocxlis uflebis SezRudva 

saqarTvelos kanonmdeblobaSi arapirdapiri saxiTaa mocemuli: 

sisxlis samarTlis kodeqsis 28-e muxli aucilebeli mogeriebis sa-

marTlebriv instituts icnobs, romlis mixedviTac, marTlsawina-

aRmdego xelyofisas xelmyofis dazianeba Tavisi an sxvisi sa-

marTlebrivi sikeTis dasacavad marTlwinaaRmdegobis gamomricxveli 

garemoebaa. magaliTad: Tu piris mimarT xorcieldeba qmedeba, rom-

liTac mas upireben mokvlas, magram piri daaswrebs Tavdamsxmels 

da Tavdacvis mizniT moklavs mas, aRniSnuli qmedeba sasjelis sa-

marTlebrivi safuZveli ar gaxdeba. amgvarad, Rirsebisgan gansxvave-

biT, sicocxlis ufleba absolutur uflebas ar warmoadgens, 

vinaidan, Rirsebis uflebis amgvari SezRudva saqarTvelos moqmed 

kanonmdeblobaSi ar gvxvdeba.  

zemoaRniSnulidan gamomdinare, ibadeba kiTxva: romeli ufleba 

dgas ierarqiulad ufro maRal safexurze: sicocxlis ufleba Tu 

Rirsebis ufleba? aRniSnul kiTxvaze pasuxi ar SeiZleba iyos 

calsaxa, an romelime maTgans upiratesoba mieniWos meoresTan Seda-

rebiT. orive uflebas fundamenturi xasiaTi aqvs da orive ufleba 

adamianisTvis umTavres samarTlebriv safuZvels warmoadgens, Tumca 

aRniSnuli ar gulisxmobs, rom maTi ganmartebac erTgvarovnad unda 

moxdes.  

Rirseba SeiZleba absolutur uflebad iqnes miCneuli misi 

SezRudvis samarTlebrivi winapirobis ararsebobis gaTvaliswinebiT. 

Tumca aRniSnulis garanti mxolod termini `xelSeuvalia~ ver 

gaxdeba erTi mizezis gamo: saqarTvelos konstituciis me-15 muxli 

sicocxles aseve xelSeuval uflebad gansazRvravs, Tumca rogorc 

zemoT aRiniSna da rogorc qarTul samarTlebriv literaturaSia 

gamoTqmuli mosazreba, igi absolutur uflebaTa ricxvs ar 

ganekuTvneba.20 

                                                           
20 Sead., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 73. 
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3. saqarTvelos konstituciis uflebebis gaTvaliswineba 

 

miuxedavad imisa, rom termini `xelSeuvali~ saqarTvelos kon-

stituciis eqvs muxlSia gamoyenebuli, yvela maTganSi misi ganmar-

teba uflebis absoluturobis ganmsazRvreli ar aris. magaliTad, 

21-e muxli, romlis mixedviTac, sakuTrebis ufleba aRiarebuli da 

xelSeuvalia. aRniSnuli norma `xelSeuvals~ `aRiarebulTan~ 

konteqstSi ganixilavs da calke saxiT ara uflebis farTo 

masStabebs usvams xazs, aramed mis pozitiur aspeqts, xolo calke-

uli normebiT misi SezRudvis SesaZleblobebs calkeul samarTle-

briv aqtebSi ganamtkicebs.21  

aRsaniSnavia konstituciis 23-e muxli, romlis mixedviTac, in-

teleqtualuri sakuTrebis ufleba xelSeuvalia. aRniSnulSi 

moiazreba SemoqmedebiTi saqmianobis Sedegi: literatura, xelovneba, 

teqnika, kultura da sazogadoebrivi cxovrebis sxva sakiTxebi.22 

TiToeuli maTganis SemTxvevaSi saqme uflebis absoluturobasTan 

ar gvaqvs, aramed aseT SemTxvevaSi uflebis dacva gaigivebulia sa-

kuTrebis uflebis dacvasTan mimarTebiT.23 sxva sityvebiT rom 

iTqvas, inteleqtualuri sakuTrebis uflebis SezRudva dasaSvebia, 

Tumca, Rirsebis darad, igi ar warmoadgens iseTi saxis absolutur 

uflebas, romelic adamianis saxels samudamod gahyveba.24 

saqarTvelos konstituciis me-18 muxli adamianis Tavisuflebasa 

da mis xelSeuvalobaze saubrobs. imis warmodgenac ki SeuZlebeli 

iqneboda, Tavisufleba adamianisTvis absoluturi rom iyos, ra 

qaosi iqneboda qveyanaSi. kanonis arsi swored Tavisuflebis 

                                                           
21 ix., saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis 

#1/2/384 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi _ daviT jim-

SeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlma-

netis winaaRmdeg~.  
22 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 240. 
23 iqve, 241. 
24 ase magaliTad, pirovnebis gardacvalebidan 70 wlis gasvlis Semdeg 

saavtoro-qonebrivi uflebebis gamoyeneba nebismier sxva pirs SeuZlia.   
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sazogadoebrivi da saxelmwifo miznebisTvis SezRudvaa. Sesabamisad, 

Tavisufleba ar SeiZleba iyos absoluturi saxis.25 sxva sityvebiT 

rom iTqvas, adamianis Tavisufleba, upirveles yovlisa, dacvis 

uflebas aramarTlzomieri da TviTneburi Tavisuflebis aRkveTisa 

da piradi Tavisuflebis sxvagvari SezRudvis winaaRmdeg Seicavs.26 

amdenad, Tavisufleba mxolod im aspeqtSi unda iqnes gagebuli, ra 

moqmedebis arealsac pirs kanoni Sesabamis farglebSi aniWebs, anu 

ufleba, rac kanoniTaa dasaSvebi.27 vinaidan me-18 muxls windawinve 

aqvs SezRudvis garkveuli winapirobebi, igi amis gamoc ver iqneba 

miCneuli absolutur uflebad da Sesabamisad, `xelSeuvalis~ 

ganmarteba, am muxlis miznisTvis sxvagvarad unda moxdes.  
 

4. termin `xelSeuvalis~ orgvari ganmartebis SesaZlebloba 

 

zemoaRniSnuli magaliTebis safuZvelze SeiZleba imis gan-

sazRvra, rom saqarTvelos konstituciaSi termini `xelSeuvali~ ar 

aris erTnairi ganmartebis mqone, metic, igi ramdenime definiciis 

SesaZleblobas iZleva. terminis marTebuli ganmartebisTvis, mniS-

vnelovania misi ucxo qveynis kanonmdeblobasTan Sedareba. am Sem-

TxvevaSi, vinaidan adamianis ZiriTadi uflebebis qarTuli doqtrina 

arsebiTad germanul safuZvlebs emyareba, upriani iqneba aqcenti 

germaniaze gakeTdes. 

 

4.1. `xelSeuvali~ germaniis ZiriTad kanonSi 
 

germaniis ZiriTadi kanonis (konstituciis) pirveli muxli iwye-

ba sityvebiT: `adamianis Rirseba xelSeuvalia~.28 imis dasabu-

TebisTvis, rom terminologiuri Targmani SeusabamobaSi ar modis, 

                                                           
25 Di Fabio U., Sicherheit in Freiheit, NJW, Heft 7, Verlag C.H. Beck, München, 

2008, 422. 
26 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 133.  
27 monteskie S.l., kanonTa goni, d. labuCiZe-xoferias Targmani, Tbilisi, 

1994, 180. 
28 “Die Würde des Menschen ist unantastbar”. 
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SesaZlebelia davimowmoT saqarTvelos konstituciis germanuli 

Targmani, romelic sxva aqtebTan erTadaa moqceuli ZiriTadi 

qarTuli sakanonmdeblo aqtebis germanulenovan gamocemaSi.29 aR-

niSnul TargmanSi konstituciis me-17 muxlis SinaarsSi germanulad 

swored analogiuri sityvaa (xelSeuvali _ unantastbar) miTiTebu-

li.30 amdenad, sityvis Targmanis kuTxiT gansaxilvel sakiTxTan 

dakavSirebiT raime saxis xarvezi ar gvxvdeba.   

Rirsebis uflebis, rogorc konstituciis sawyisis, gansazRvra 

niSandoblivia misi absoluturobis aRsaniSnavad. dasaxelebuli 

uflebis dacva demokratiis principis erT-erT Semadgenel elements 

warmoadgens, romliTac aRiarebuli unda iyos Sesabamisi 

uflebebi.31 Rirseba umTavres adgils ikavebs adamianis uflebebis 

germanul sistemaSi da mas `xelSeuvalobis garantia~ konstituci-

iT aqvs miniWebuli. Tavis mxriv, germaniaSi xelSeuvaloba gulisx-

mobs ara mxolod saxelmwifos, aramed nebismieri pirisgan xelSeu-

valobis garantias.32 sxva sityvebiT rom iTqvas, upirveles 

yovlisa, uflebis dacvis miznebisTvis jer adamiani dgas da Semdeg 

saxelmwifo.33 

germaniis konstituciaSi `xelSeuvaloba~, rogorc termini, Se-

gnebuladaa gamoyenebuli. aRniSnuli yvela sxva terminisgan gan-

sxvavdeba. kanonmdebeli specialurad uTiTebs mas da ara magaliTad, 

`arsebiTs~34, rac im faqts adasturebs, rom uflebis daculoba, 

absoluturi xasiaTi swored am terminTan mimarTebiT SeiZleba iyos 

gamoyenebuli.  

                                                           
29 ix., Auswahl georgischer Gesetze, Deutsche Gesellschaft für Technische Zusam-

menarbeit (GTZ), Verlag Siesta, Tiflis, 2009. 
30 citata Targmanidan: “Würde und Ehre eines Menschen ist unantastbar”. 
31 ix., Hillgruber in Beck’scher Online-Kommentar GG, BeckOK, Stand: 01.06.2015, 

Edition: 25, GG Art. 1, Rn. 15. 
32 Herdegen in Maunz/Dürig, Grundgesetz-Kommentar, 73. Ergänzungslieferung 

2014, Art.1, Abs. 1, Rn. 74.  
33 Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, 6. 

Auflage, Verlag Beck, München, 2002, Art. 1, Rn.1. 
34 ix., Hufen F., Entstehung und Entwicklung der Grundrechte, NJW, Heft 21, Ver-

lag C.H. Beck, München, 1999, 1507. 
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zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom germaniis 

konstituciaSi gaweril termins _ `xelSeuvaloba~, saqarTvelos 

konstituciis eqvs muxlSi aqvs analogi. germaniis ZiriTadi kanonis 

teqstSi aRniSnuli terminis gamoyeneba adamianis uflebis dacvis 

garantias warmoadgens,35 rac dasaxelebul uflebas absoluturi 

uflebis statuss aniWebs.36 sxva sityvebiT rom iTqvas, misi 

SezRudvis safuZvlebs kanoni calke saxiT ar icnobs da swored am 

faqtSi gamoixateba xelSeuvalobis samarTlebrivi buneba.37 

 

4.2. `xelSeuvalis~ orgvari ganmarteba, saqarTvelos konstitu-

ciidan gamomdinare 

 

saqarTvelos konstituciaSi `xelSeuvalis~ ganmarteba ori 

mimarTulebiT unda iqnes aRqmuli: a) `xelSeuvaloba~, rogorc ab-

soluturi uflebis cneba an b) `xelSeuvaloba~, rogorc uflebis 

aRiarebis samarTlebrivi winapiroba. niSandoblivia, rom am or 

ganmartebas Soris kavSiri ar unda SemoisazRvros sityviT _ `da~, 

vinaidan am konteqstSi kumulaciur safuZvlebs konstitucia ar 

icnobs.  

Tuki paralels gavavlebT sakuTrebisa da Rirsebis uflebebs 

Soris, vnaxavT, rom kanonmdeblis survili am ori uflebis maRal 

safexurze ayvana iyo. kanonmdeblis mizani, erTi mxriv, miRweul 

iqna, rodesac me-17 muxlSi arsebul daTqmas raime saxis SemzRuda-

vi norma ar gamouCnda sakanonmdeblo doneze, Tumca, meore mxriv, 

man ganmartebis udidesi problema warmoSva. Tu saubaria 

konkretul muxlze, sadac `xelSeuvaloba~ absoluturobis garants 

warmoadgens, maSin ra samarTlebriv logikaSi SeiZleba Cajdes is 

faqti, rom sxva muxlSi aRniSnul imave termins analogiuri sa-

marTlebrivi Sedegebi ar mohyveba? amgvari mowesrigeba terminolo-

                                                           
35 Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, 6. 

Auflage, Verlag Beck, München, 2002, Art. 1, Rn.1 
36 Schmidt-Bleibtreu/Hofmann/Hopfauf, GG Kommentar, 11. Auflage, Carl Hey-

manns Verlag, Köln, München, 2008, Art. 1, Rn. 14. 
37 ix., iqve. 
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giuri problemaa, romelic, misi formaluri xasiaTis miuxedavad, 

SesaZlebelia gadaulaxav barierad iqces konkretul sakiTxebze 

msjelobisas. miT umetes, rodesac pirvelwyaroSi iqneba mcdari da 

Sinaarsobrivad gaumarTavi terminebi mocemuli, aRniSnul termineb-

ze `dafuZnebul saganTa gaumjobeseba dasawyisSive ganwiruli saq-

mea~38.  

 

5. `xelSeuvali~ da `dauSvebeli~: terminologiuri gansxvaveba 

 

saqarTvelos konstituciaSi gvxvdeba termini `dauSvebeli~. ase 

magaliTad, 24-e muxlis me-2 punqtis mixedviT, masobrivi infor-

maciis saSualebaTa cenzura dauSvebelia. qarTuli iuridiuli 

literaturis gaTvaliswinebiT, aRniSnuli termini SeiZleba ganmar-

tebul iqnes, rogorc konkretuli moqmedebis akrZalvis samarTle-

brivi winapiroba.39 amasTan, aseT terminSi moiazreba ara ufleba, 

zogadi saxiT, aramed konkretul aspeqtSi. magaliTad, Tu cenzuris 

SemTxvevas gavyvebiT, aseTis arsebobisas moazreba e.w. winaswari 

cenzura, romelic kanoniT akrZalulia.40 konstituciaSi cenzuris 

akrZalvis mizani mediis Tavisuflebaa41 da ara gamoxatvis Tavisu-

flebis absoluturi xasiaTi. cenzuris dauSvebloba farTo gagebiT 

ar unda iqnes gagebuli, magaliTad ise, rogorc es Rirsebis 

uflebis SemTxvevaSia. 

magaliTs Tu gavyvebiT, SesaZlebelia konstituciis 23-e muxlis 

ganxilva, romlis safuZvelzec, SemoqmedebiTi saqmianobis sferoSi 

                                                           
38

 gegenava d., zogierTi cnebis marTebulobis sakiTxisaTvis qarTul sa-

konstitucio samarTalSi, zurab axvlediani 80, Tbilisi, 2013, 193-194. 
39 ix., kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2014, 270.  
40 iqve. 
41 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis 

#2/482,483,487,502 gadawyvetileba saqmeze, `moqalaqeTa politikuri gaer-

Tianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaer-

Tianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqalaqeebi _ 

zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa asocia-

cia, moqalaqeebi daCi caguria da jaba jiSkariani, saqarTvelos saxalxo 

damcveli saqarTvelos paralmentis winaaRmdeg~. 
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Careva dauSvebelia. aRniSnuli cenzuris erT-erTi saxea,42 romlis 

samarTlebriv doneze mowesrigebiTac kanonmdebeli winaswar gan-

sazRvravs, rom SemoqmedebiTi saqmianobis gadamowmeba, Sewyveta an 

Sefaseba, anu am uflebaSi Careva dauSvebelia.43  

meore magaliTad SesaZlebelia saqarTvelos konstituciis me-19 

muxlis me-2 punqti iqnes moyvanili, romlis mixedviTac, adamianis 

devna azris an sityvis44 gamo dauSvebelia. miuxedavad aseTi Can-

awerisa, unda aRiniSnos, rom sityvisa da gamoxatvis Tavisufleba 

absolutur uflebaTa kategorias ar ganekuTvneba. am SemTxvevaSi, 

erTi mxriv, e.w. Sinagani da garegani Tavisuflebis kavSiria,45 xo-

lo, meore mxriv, akrZalva konkretuli qmedebis ganxorcielebas 

exeba. Rirsebis uflebis SemTxvevaSi akrZalva masTan dakavSirebul 

yvela qmedebas exeba.46 aRniSnuli gamomdinareobs im faqtoridan, 

rom Rirseba da masTan erTad pativi, romelic calke sibrtyeze ar 

unda iqnes ganxiluli, gansxvavebiT yvela sxva uflebisgan, piris 

prestiJs gansazRvravs da sazogadoebis mxridan pirs, rogorc indi-

vids pativiscemis WrilSi aRiarebs,47 ganamtkicebs adamianis pi-

rovnul aRairebas.48 amasTan, Rirsebis uflebis SezRudviT Seu-

Zlebelia sxva pirovnebis ufleba iqnes daculi an gadarCe-

                                                           
42 aRniSnulis Taobaze ix., saqarTvelos konstituciis komentari, Tavi 

meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da Tavisu-

flebani, p. turavas redaqtorobiT, Tbilisi, 2013, 246. 
43 iqve. 
44 mxolod ramdenime aspeqts exeba gansaxilveli Tema. muxlis Sedareba 

paralelisTvisaa saWiro, amdenad, mTliani muxlis ganxilva aseT SemTxveva-

Si ar moxdeba.  
45 ix., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 160-161.  
46 calke ganxilvis sagania is, Tu calkeul samarTlebriv normebSi 

rogoraa es sakiTxi mowesrigebuli, Tumca, arsebuli kanonmdeblobiT misi 

SezRudvis samarTlebrivi winapiroba kanonis doneze ar gvxvdeba.  
47 biWia m., Rirsebis samoqalaqosamarTlebrivi cnebis moculoba, `sa-

marTlis Jurnali~, #2, 2014, 15. 
48 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 16 oqtombris 

#2/2/389 gadawyvetileba saqmeze, `saqarTvelos moqalaqe maia naTaZe da 

sxvebi saqarTvelos paralmentisa da saqarTvelos prezidentis winaaRmdeg~.  
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nili/daculi sikeTe, SezRudul sikeTes aRematebodes. praqtikuli 

TvalsazrisiT aseTi qmedeba rTulad warmosadgenia. meore mxriv, 

sityvis an azris gamoxatvis Tavisuflebis kanonieri SezRudviT 

pirovneba sakuTar sazogadoebriv mniSvnelobas uaryofiT konte-

qstSi ar aRiqvams,49 rac Rirsebis SemTxvevaSi absoluturad piri-

qiT iqneba ganxorcielebuli.50  

 

daskvna 

 

msjelobaSi ganxiluli magaliTebis miuxedavad, aucilebelia 

aRiniSnos, rom absoluturi ufleba sxva SezRudul uflebebTan 

mimarTebiT ierarqiulad maRal safexurze ar dgas. yvela uflebas 

da maT Soris, am uflebaTa konkretul qcevis wess, romelic 

SeiZleba sakonstitucio doneze iyos akrZaluli, aqvs moqmedebis 

Sesabamisi, viwro an farTo areali, romelic sxva uflebas ar 

kveTs. magram uflebis SezRudvis sakiTxi swored iqidan gamomdi-

nareobs, Tu ramdenadaa SesaZlebeli konkretulma uflebam sxvaTa 

uflebebi an Tavisuflebebi ukanonod SezRudos. Rirseba, rogorc 

absoluturi ufleba, sxvaTa uflebebTan kveTaSi ar mova da misi 

SezRudva ar iqneba saWiro imisTvis, rom sxva piris Tavisuflebebi 

iqnes daculi.  

swored aRniSnulze dayrdnobiT SeiZleba iTqvas, rom Rirsebis 

uflebis mowesrigebisas termini `xelSeuvali~ yvelaze metad gan-

sazRvravs misi moqmedebis farTo areals. Tumca problemuri sa-

kiTxic swored am faqtidan gamomdinareobs, rodesac analogiuri 

terminiTve konstitucia sxva, SezRudul uflebebsac awesrigebs da 

calkeuli samarTlebrivi aqtebi amave uflebaTa SezRudvis krite-

riumebs adgenen. 

im SemTxvevaSi, Tu termini `xelSeuvali~, saqarTvelos kon-

stituciis miznebidan gamomdinare, Tavis TavSi uflebis absolu-

                                                           
49 saubaria mxolod kanonier SezRudvaze, roca Tanazomierebis principis 

dacviTaa qmedeba ganxorcielebuli.  
50 ix., saqarTvelos uzenaesi sasamarTlos 2014 wlis 23 aprilis #as-

1332-1258-2012 ganCineba. 
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turobas ar moicavs, maSin mxolod me-17 muxlSi, Rirsebis 

uflebasTan mimarTebiT unda iqnes igi Secvlili da raime sxva 

terminiT Canacvlebuli. sxva SemTxvevaSi, erTi da imave terminiT 

absolutur da SezRudul uflebaTa mowesrigeba, sul cota, kon-

stituciaSi terminologiur gaumarTaobas usvams xazs.  

amdenad, iseTi termini, rogoricaa `dauSvebeli~, warmoadgens 

farTo moqmedebis arealidan mxolod konkretuli qmedebis akr-

Zalvis samarTlebriv winapirobas. `xelSeuvaloba~ ufro maRal 

xarisxSi unda iqnes ayvanili da igi mxolod im muxlis 

ganmsazRvrels warmoadgendes, romelic Tavisi arsiT absolutur 

uflebaTa kategorias, mTeli Tavisi moqmedebis speqtriT 

ganekuTvneba. aseTi ki saqarTvelos konstituciaSi dResdReobiT 

mxolod Rirsebis uflebaa. 
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`Zalaufleba~ v. `xelisufleba~:  

SeniSvnebi saqarTvelos konstituciis  

me-5 muxlis Taobaze 

 

dimitri gegenava 

 

`xelisufleba imgvarad unda iyos mowyobili,  

rom adamians ar eSinodes adamianis.~ 

monteskie1 

 

`ra aris xelisufleba, Tu ara anarekli adamianuri bunebisa?  

adamianebi rom angelozebi yofiliyvnen xelisufleba saWiro  

ar iqneboda. xelisuflebaSi rom angelozebi yofiliyvnen, arc misi  

Sinagani kontroli iqneboda aucilebeli da arc garegani.~ 

medisoni2 

 

I. Sesavali 

 

qarTuli samarTali ganviTarebis didi gzis mxolod dasawyisSia. 

mis bunebasa da maxasiaTeblebs mniSvnelovnad gansazRvravs sabWouri 

warsuli da postsabWouri gamocdileba. samwuxarod, XX saukunis 

aTian wlebSi dawyebuli mniSvnelovani procesi, romelic qarTuli 

samarTlebrivi enis Tanamedrove saxiT Camoyalibebas iTvaliswinebda, 

ruseTis okupaciis gamo ver ganxorcielda, ufro metic, sabWoTa 

saqarTveloSi aqtebi, terminologia, institutebis gageba ZiriTadad 

sabWoTa ruseTis xedvebsa da rusul enas efuZneboda, ramac sa-

marTlis profesiul enas SesamCnevi daRi daasva. 

samwuxarod, Tanamedrove tendenciiT, TiTqmis aranairi yuradReba 

eqceva terminologiur sakiTxebsa da samarTlebriv cnebaTa gamar-

                                                        
 daviT batoniSvilis samarTlis institutis direqtori, ivane javaxiSvi-

lis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 

fakultetis asistenti. 
1 Baron de Montesquieu, Ch. de S., The Spirit of Laws, Translated by Th. Nugent, 

Ontario, 2001, 173. 
2  medisoni j., federalisti #51, federalisturi werilebi, g. baramiZis 

Targmani, Tbilisi, 2008, 288. 
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Tulobas. Sinaarsobriv aspeqtTa primatis momizezebiT xSirad gver-

dze iwevs terminTa mwvave problemebi. sinamdvileSi, es gacilebiT 

Sinaarsobrivi sakiTxia. rom ara cnebaTa iurisprudenciis war-

momadgenlebi da maTi muSaoba, 3  samarTali dResac winaaRmdegobriv 

da qaosur normaTa erToblioba iqneboda. mavanTa skepticizmis mTa-

vari mizezi sakiTxSi Cauxedaoba da zedapiruli codnaa. am da sxva 

mizezTa gamo qarTuli samarTali Seicavs gaumarTav, sruliad 

araadekvatur cnebas uamrav, rac uSualod aisaxeba maTiT aRniSnul 

institutTa mimarT damokidebulebasa da pativiscemaze. 

uamrav cnebas Soris araferi iseT gaugebrobas ar iwvevs, 

rogorc `xelisufleba~, romelic konstituciasa da mTel kanon-

mdeblobaSi gamoiyeneba. amasTan, misi aRqma da idea yovelTvis 

calsaxa araa. naSromis mizania, swored `xelisuflebis~ termi-

nologiuri, sakonstitucio da hermenevtikuli analizi, misi da 

`Zalauflebis~ mimarTebis dadgena, amis safuZvelze ki saqarTvelos 

konstituciis me-5 muxlis ganxilva, romelic, marTalia, forma-

lurad `mudmivi~ norma araa, 4  magram, faqtobrivad, Sinaarsobrivi 

datvirTvis gaTvaliswinebiT, saxelmwifos ideuri da samarTlebrivi 

safuZvelia.  

 

II. `Zalauflebisa~ da `xelisuflebis~ terminologiuri sakiTxi 

1. `xelisuflebis~ mniSvneloba 

 

`xelisuflebis~ gageba qarTul samarTlebriv sinamdvileSi ara-

erTgvarovania. amis mizezi misi terminologiuri `warmomavlobaa~ 

da garemoeba, rom igi sakuTar TavSi `uflebas~ moicavs. qarTul 

enaSi `xelisuflebas~ oTxi sxvadasxva, Tumca erTmaneTTan mWidrod 

dakavSirebuli mniSvneloba aqvs. qarTuli enis ganmartebiTi 

                                                        
3 ix., xubua g., samarTlis Teoria, Tbilisi, 2004, 179-181. 
4 ix., papaSvili T., gegenava d., konstituciis gadasinjvis qarTuli modeli 

_ normatiuli mowesrigebis xarvezebi da perspeqtiva, Tbilisi, 2015, 61-

613; Gegenava D., Unconstitutional Constitutional Amendment: Three Judgments 

from the Practice of the Constitutional Court of Georgia, South Caucasus Law Jour-

nal, #5, 2015. 
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leqsikonis Tanaxmad, igi aris `politikuri batonoba, sax-

elmwifoSi moqalaqeTa moqmedebis warmarTvis ufleba da SesaZle-

bloba~; `mmarTvelobis wesi, saxelmwifoebrivi wyobileba~, 

`xelisuflebis mqone pirebi, xelisufalni~, `ufleba~.5 samwuxarod, 

aRniSnuli ganmartebani imdenad zogadia, rom erTi, konkretuli 

Sedegis miReba, faqtobrivad, SeuZlebelia. SeiZleba iTqvas, rom igi, 

rogorc uflebaa, marTo, ise uSualod mmarTveli pirebi Tu sax-

elmwifo organoebi, romlebic am uflebiT sargebloben. am cnebis 

qarTulenovan versias yvelaze metad esatyviseba laTinuri 

~Authoritas”, romelic sakuTar TavSi, aseve, or mniSvnelobas moi-

cavs (1. saxelisuflebo erTeulebi, romlebic qmnian da gadascemen 

oficialur uflebamosilebebs; 6 organo, romelic uflebamosilebas 

axorcielebs;7 oficialuri Zalaufleba, romelic eZleva vinmes ra-

imes gansaxorcieleblad, mTavroba an xalxi, romelTac raimeze Za-

laufleba aqvT;8 2. Zalaufleba, ufleba, miuTiTo, ukarnaxo sxvebs, 

rogor imoqmedon, ufleba, Zalaufleba, romelic erTi pirisgan 

meoresTvisaa delegirebuli 9 ). Tumca am cnebis daviwroeba da de-

taluri gansazRvra ganviTarebuli samarTlis mqone yvela sax-

elmwifom SeZlo. dadginda, rom mas flobs saxelmwifo xelisu-

fleba (ing. “Government”) da swored am ukanasknels aqvs Autoritas-

is yvelaze mniSvnelovani elementi _ Zalaufleba.  

`xelisufleba~ saqarTvelos konstituciaSi ocjeraa naxsenebi, 

aqedan umravles SemTxvevaSi igi organizaciul erTobas, Zalau-

flebis ganmaxorcielebel subieqts aRniSnavs,10 xolo danarCenSi _ 

                                                        
5 <http://ena.ge/explanatory-online> [02.02.2016] 
6 Lehman J., Phelps Sh., West’s Encyclopedia of American law, Vol.13, 2nd Ed., 

Thomson Gale, 2005, 24. 
7 Curzon L.B., Richards P.H., The Longman Dictionary of Law, 7th Ed., Pearson 

Longman, 2007, 48. 
8 Collin P.H., Dictionary of Politics and Government, 3rd Ed., Bloomsbury Publish-

ing, 2004, 16. 
9 Blakwell A.H., The Essential Law Dictionary, Sphinx Publishing, 2008, 42. 
10 saqarTvelos konstituciis me-2 muxlis me-4 punqti, 25-e muxlis me-2 

da me-3 punqtebi, 73-e muxlis pirveli punqtis `T~ da `k~ qvepunqtebi, 78-

e muxlis pirveli punqtis pirveli winadadeba, 813-e muxlis pirveli pun-
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Tavad gansaxorcielebel Zalauflebas. 11  qarTuli enis leqsikuri 

simdidris gaTvaliswinebiT, aucilebelia `xelisuflebis~ erTi, 

SeTanxmebuli mniSvnelobis dadgena, mis alternatiul gagebas ki 

Tavisuflad Caanacvlebs sxva cnebebi. xelisufleba (Government) im 

principebisa da wesebis struqtura, romelic gansazRvravs, Tu 

rogor unda iyos saxelmwifo an organizacia mowyobili, esaa or-

ganizacia, romlis meSveobiTac xalxi politikur Zalauflebas (Au-

thority) axoricelebs. 12 amis naTeli gamovlinebaa saqarTvelos kon-

stituciis me-2 muxlis me-3 punqti, sadac uflebrivi mniSvnelobiT 

mocemulia `uflebamosilebebi~ da ufro metic, naxsenebia 

`uflebamosilebaTa gamijvna~, romelic swored `xelisuflebis~, 

rogorc subieqtis, mier sxvadasxva doneze gansaxorcielebel Za-

lauflebas usvams xazs. umjobesia, `xelisufleba~ aRniSnavdes 

mxolod Zalauflebis ganmaxorcielebel subieqts, miT umetes, rom 

igi aseTadac aRiqmeba samarTlebriv praqtikasa da Tu yofiT 

sinamdvileSi. misi uflebrivi xasiaTi karga xania aRaraa aqtualuri 

da igi uflebebTan, faqtobrivad, ar asocirdeba.  

xelisufleba Zalauflebis ganxorcielebaa, 13 qveynis marTvisa da 

kontrolis gzaa, _ politikuri organizacia, 14 organizaciuli er-

Toba, romelic saxelmwifos an misi nawilis administrirebas axor-

cielebs.15 xelisufleba, rogorc organo, akontrolebs, zemoqmedebs 

da agvarebs saerTo saxelmwifoebriv, regionul an adgilobrivi 

mniSvnelobis sakiTxebs.16 makiavelis ganmartebiT, xelisufleba sxva 

araferSi mdgomareobs, Tu ara im subieqtTa kontrolSi, romelTac 

                                                                                                                        
qti, Tavi V (dasaxeleba), 82-e muxlis me-3 punqti, 89-e muxlis pirveli 

punqtis `a~ qvepunqti, 1012-e muxlis me-3 punqti. 
11 saqarTvelos konstituciis me-5 muxlis pirveli punqtis pirveli da me-

2 winadadebebi, me-3 da me-4 punqtebi, me-7 muxlis me-2 winadadeba, 48-e 

muxli, 82-e muxlis pirveli punqti, 88-e muxlis pirveli punqti. 
12 Black’s Dictionary, 9th Ed., 764. 
13 Curzon L.B., Richards P.H., The Longman Dictionary of Law, 7th Ed., Pearson 

Longman, 2007, 257. 
14 Wild S.E., Law Dictionary, Willey Publishing, 2006, 148. 
15 Collin P.H., Dictionary of Politics and Government, 3rd Ed., Bloomsbury Publish-

ing, 2004, 106. 
16 Blakwell A.H., The Essential Law Dictionary, Sphinx Publishing, 2008, 213. 
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SeuZliaT ziani miayenon pirs.17 igi saWiroa imdenad, ramdenadac igi 

iZleva usafrTxoebasa da stabilurobas, romlis safuZvelzec ada-

mianebis mSvidobianad Tanaarseboben, erTmaneTs endobian18. 

saxelmwifo xelisuflebas aqvs specialuri Zalmosileba sa-

kuTar moqalaqeTa mimarT, 19  Tumca es ar gulisxmobs SeuzRudav, 

ukidegano Tavisuflebas. man aucileblad unda daicvas adamianis 

ZiriTadi uflebebi da SeiboWos maTiT, vinaidan xelisufleba, rome-

lic Zalauflebis ganxorcielebiT ZiriTad uflebebs arRvevs, Seu-

Zlebelia konstituciis farglebSi moqmedebdes, misi qmedeba kon-

stituciis miRmaa. 20  medisonis SefasebiT, xelisuflebis mTavari 

mizani samarTlianobis damkvidreba unda iyos.21 

 

2. `Zalauflebis~ mniSvneloba 

 

`xelisuflebis~ uflebrivi Sinaarsis nacvlad, umjobesia, 

damkvidrdes cneba, romelic gacilebiT ukeT asaxavs mis dan-

iSnulebas. xelisuflebis funqciur datvirTvas ganarCevdnen XX 

saukunis aTian wlebSic. xelisuflebis mmarTvelobiTi uflebamo-

silebebis aRsaniSnavad gvazava iyenebs sityva `xelmwifebas~, 22 ro-

melic srulebiT adekvaturi da marTebuli ideuri datvirTvis 

mqonea. `xelmwifebis~ arqauli xasiaTis gaTvaliswinebiT, umjobesi 

iqneba, Tuki Tanamedrove qarTuli enisTvis ufro misaRebi cneba 

damkvidrdeba. aseTi ki, udavod, `Zalauflebaa~, romelic qarTuli 

ganmartebiTi leqsikonis Tanaxmad, ori mimarTulebiT ganimarteba: 1. 

                                                        
17 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 44. 
18 Miller D., Political Philosophy, A Very Short Introduction, New York, 2003, 23. 
19 Bird C., An Introduction to Political Philosophy, New York, 2006, 155. 
20 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris 

#1/4/592 gadawyvetileba saqmeze, `beqa wiqariSvili saqarTvelos par-

lamentis winaaRmdeg~, II,70. 
21 medisoni j., federalisti #51, federalisturi werilebi, g. baramiZis 

Targmani, Tbilisi, 2008, 291. 
22 ix., gvazava g., ZiriTadi principebi sakonstitucio uflebisa, me-2 gamo-

cema, Tbilisi, 2013. 
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`politikuri batonoba~ da 2. `ufleba~. 23  am zedapiruli ganmar-

tebiTac ki cxadia, `xelisuflebasa~ da `Zalauflebas~ Soris 

zustad igive damokidebulebaa, rac `xelisuflebas~ (`xelmwifesa~) 

da `xelmwifebas~ Soris.  

Zalauflebas uamravi viwro mniSvneloba SeiZleba hqondes, magram 

yvela maTgans saerTo niSani aqvs _ ukavSirdeba uflebas, Zalas. 24 

Zalaufleba garkveuli unaria, `aiZulo sxva, gaakeTos, rasac sxva 

SemTxvevaSi ar gaakeTebda.~ 25  igi Tavis TavSi moiazrebs rogorc 

uflebas, akeTo raime, ise SesaZleblobas, akeTo raime da rac mTa-

varia, erToblivad, uflebasac da SesaZleblobasac, akeTo raime. 26 

amasTan, igi uflebasa da SesaZleblobasTan erTad, moqmedebis 

Tavisuflebasac SeiZleba gulisxmobdes.27 uflebrivi TvalsazrisiT, 

Zalaufleba Zalmosileba an samarTlebrivi uflebaa, raime akeTo an 

aiZulo xalxi, raime ganaxorcielos. 28  amasTan, `Zalaufleba, ro-

gorc urTierToba, am Zalis, Zlierebis gamoyenebas gulisxmobs~ 29 

da igi aucileblad mimarTulia raRac Sedegisken, gansazRvruli 

efeqtis miRwevisken30. 

rogorc makiaveli ambobda, Zalauflebamde misasvleli bevri gza 

arsebobs, Tumca maTgan mxolod ramdenimea iseTi, romelsac Sesa-

Zlebelia misdio. 31  rac yvelaze mTavaria, saxelmwifo Zalaufleba 

nebismieri sxva Zalauflebisgan gansxvavdeba, amitomac misi mop-

                                                        
23 <http://ena.ge/explanatory-online> [02.02.2016] 
24  spinoza politikuri Zalauflebis or saxes gamohyofs _ Potestas 

(marTvis uflebamosili Zalaufleba) da Potentia (xelisuflebis realuri 

Zalaufleba, miaRwios sakuTar miznebs). ix., Loughlin M., Foundations of Pub-

lic Law, London, 2010, 164. 
25  socialur da politikur terminTa leqsikoni-cnobari, Tbilisi, 2004, 

337. 
26 Oran D., Tosti M., Oran’s Dictionary of the Law, 3rd Ed., Delmar Publisher, 2000, 

373. 
27 Blakwell A.H., The Essential Law Dictionary, Sphinx Publishing, 2008, 380. 
28 Collin P.H., Dictionary of Politics and Government, 3rd Ed., Bloomsbury Publish-

ing, 2004, 185. 
29 socialur da politikur terminTa leqsikoni-cnobari, Tbilisi, 2004, 

337. 
30 Loughlin M., Foundations of Public Law, London, 2010, 165. 
31 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 45. 
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ovebis gzebi da saSualebebi kidev ufro meti yuradRebisa da 

mowesrigebis qveSaa. swored misi gansakuTrebuli statusidan gam-

omdinare, igi namdvilad ar aris ideali, aramed ubralod arsebuli 

socialuri praqtikaa. 32  saxelmwifo xelisuflebis Zalaufleba, 

pirvel yovlisa, moiazrebs wesrigis dadgenis uflebamosilebasa 33 

da pirebis mimarT dominirebasa da garkveuli xasiaTis kontrols.34 

amasTan, igi samarTlebrivi diskreciaa, ganaxorcielo an Tavi Seika-

vo raime qmedebis ganxorcielebisgan35. 

Zalauflebis monteskieseul gagebas, samwuxarod, qarTul 

sinamdvileSi `xelisuflebas~ ukavSireben, rac Sinaarsobrivadac 

mcdaria da teqnikuri TvalsazrisiTac. monteskies mixedviT, nebis-

mier mmarTvelobaSi sami saxis Zalaufleba arsebobs _ sakanon-

mdeblo, aRmasrulebeli da sasamarTlo. 36  swored Zalauflebis 

saxeebi da xasiaTi ganapirobebs xelisuflebis Stoebad dayofas da 

ara piriqiT. monteskie xelisuflebis sistemur erTianobas usvams 

xazs da swored esaa xelisuflebis Stoebad dayofis safuZveli. 37 

sami Zalaufleba ar gulisxmobs xelisuflebis daqsaqulobas, piri-

qiT, saWiroebis SemTxvevaSi, maT SeTanxmebulad da erToblivad un-

da imoqmedon, gansakuTrebiT maSin, rodesac saqme adamianis 

uflebaTa dacvasa da uzrunvelyofas exeba. 38 swored es ganapiro-

bebs imas, rom sakonstitucio Zalaufleba saxelmwifo xelisu-

flebis uflebamosilebaa, konstituciiT xelisuflebis StoTaTvis 

                                                        
32 Bird C., An Introduction to Political Philosophy, New York, 2006, 154. 
33 Robertson D., The Routledge Dictionary of Politics, 3rd Ed., Routledge, 2004, 34. 
34 Black’s Dictionary, 9th Ed., 1288. 
35 Oxford Dictionary of Law, 5th Ed., Edited by E.A. Martin, 2003, Oxford, 371. 
36 Baron de Montesquieu, Ch. de S., The Spirit of Laws, Translated by Th. Nugent, 

Ontario, 2001, 173. 
37  ix., darbaiZe l., qarTuli parlamentarizmis istoriis dasawyisi Tu 

saxelmwifo xelisuflebis SezRudvis cda?, Jurn. `marTlmsajuleba da 

kanoni~, #1, 2014, 49. 
38 Baron de Montesquieu, Ch. de S., The Spirit of Laws, Translated by Th. Nugent, 

Ontario, 2001, 181. 
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mikuTvnebuli farglebsa da sferoebSi imoqmedo.39 amasTan, igi sax-

elmwifos moqmedebis moralur uflebad ganixileba40. 

 

III. saqarTvelos konstituciis me-5 muxlis dispozicia 

1. `xelisuflebis ganxorcieleba~ da `xelisuflebis mopoveba~ 

 

`xelisuflebis~ erTgvarovani cnebis damkvidrebisaTvis, mniSvne-

lovania, rom mas calsaxa da gamokveTili Sinaarsi mieniWos da 

maqsimalurad SeizRudos misi sxvadasxva mimarTulebiT gamoyenebis 

SesaZlebloba. qarTul samarTlebriv sinamdvilesa da rac mTavaria, 

adamianTa cnobierebaSi xelisufleba pirdapir dakavSirebulia 

mmarTvelobis ganmaxorcielebel subieqtTan, organoebTan, romelTac 

Sesabamisi mmarTvelobiTi uflebamosileba, Zalaufleba aqvT. am 

pirobebSi sruliad absurdul xasiaTs iZens `xelisuflebis ganxor-

cielebis~ idea. xelisufleba, romelic subieqti, warmonaqmnia da  

SeuZlebelia, igi ganxorcieldes. is Tavadaa organo, romelic ax-

orcielebs Zalauflebas. Tu misi Sinaarsi uflebrivi mniSvnelobiT 

iqneba ganxiluli, am SemTxvevaSic alogikuria uflebasa da mis 

ganmaxorcielebel subieqts erTi cneba akavSirebdes.  

aucilebelia, sistemurad, semantikurad da ideurad Seicvalos 

`xelisuflebis ganxorcieleba~ `Zalauflebis ganxorcielebiT~, miT 

umetes, rom `xelisufleba~ sruliad xelovnuradaa gamoyenebuli 

ormagi datvirTviTa da mniSvnelobiT. `Zalauflebis ganxorcie-

lebas~ ki konstituciis Semqmneli ver gaeqca da konstituciaSi 

mainc gamoiyena,41 radganac uSualo demokratiis formebiT `xelisu-

flebis ganxorcieleba~ sruliad absurdulad iqneboda aRqmuli. 

Zalauflebis ganxorcielebisas xelisuflebis CarTuloba logikur 

da bunebriv xasiaTs SeiZens, radgan igi SeizRudeba, rogorc Za-

lauflebis ganmaxorcielebeli subieqti. saboloo jamSi, xom kon-

stituciis umTavresi daniSnuleba ara saxelmwifo xelisuflebis, 

                                                        
39 Blakwell A.H., The Essential Law Dictionary, Sphinx Publishing, 2008, 380. 
40 The Blackwell Guide to Social and Political Philosophy, Edited by R.L. Simon, 
Padstow, 2002, 18. 
41 saqarTvelos konstituciis me-5 muxlis me-2 punqti. 
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rogorc mocemulobis an ideis, ki ara, aramed misi Zalauflebis 

SezRudvaa.42 ara zogadad xelisuflebam, rogorc subieqtma, aramed 

mis mier Zalauflebis ganxorcielebam SeiZleba pirTa uflebebze 

moaxdinos mniSvnelovani gavlena. 43  swored amitomac, saqarTvelos 

sakonstitucio sasamarTlos SefasebiT, xelisuflebis arcerT 

Stos ara aqvs ufleba, mxolod mizanSewonilobis, politikuri 

aucileblobis an sxva motivaciis safuZvelze imoqmedos44.  

aRsaniSnavia, rom `xelisuflebis ganxorcielebis~ msgavsi ux-

erxuloba iqmneba `xelisuflebis mopovebis~ SemTxvevaSic. vinaidan 

`xelisuflebis~, rogorc Zalauflebis ganmaxorcielebeli subi-

eqtis, gageba gacilebiT Rirebulia, riTac uflebrivi mniSvnelobas 

gamoricxavs, misi `mopoveba~ SeuZlebelia. pirs an politikur 

gaerTianebas SeuZlia `xelisufali~, `xelisufleba~ gaxdes, magram 

amisTvis saWiroa man `Zalaufleba~ moipovos, amasTan, es 

ukanaskneli saxelmwifo Zalaufleba unda iyos da ara am cnebis 

zogadsaliteraturo Sesatyvisi. Sesabamisad, konstituciis me-5 

muxlis me-3 punqti aucileblad unda Seicvalos da `xelisuflebis 

mopovebis~ nacvlad, `Zalauflebis mopovebis~ gageba unda damkvidr-

des. 

 

2. `xelisuflebis wyaroa xalxi~ 

 

saxalxo suverenitetisa da warmomadgenlobis idea erT-erTi 

sakvanZoa ara mxolod konstitucionalizmSi, aramed zogadad, 

politikur mecnierebebSi. igia demokratiisa da samarTlebrivi sax-

elmwifos qvakuTxedi da misi samarTlebrivi bunebis, namdvili xasi-

aTis ganmsazRvreli. `saxalxo suverenitetis idea gulisxmobs, rom 

                                                        
42 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 61. 
43 ix., Oxford Dictionary of Law, 5th Ed., Edited by E.A. Martin, 2003, Oxford, 371-

372. 
44  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 

#1/3/407 gadawyvetileba saqmeze, `saqarTvelos axalgazrda iuristTa aso-

ciacia~ da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos 

parlamentis winaaRmdeg~, II,2. 
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TiToeuli moqalaqe monawileobs xelisuflebis formirebaSi da 

amiT CarTulia xelisuflebis ganxorcielebis procesSi. saxalxo 

suvereniteti mniSvnelovanwilad xorcieldeba warmomadgenlobiTi 

demokratiis principis meSveobiT. saqarTvelos TiToeuli moqalaqe 

irCevs ra warmomadgenels, sakuTar Zalauflebas gadascems mas da 

amiT aZlevs mniSvnelovani gadawyvetilebebis miRebis, saxelmwifos 

marTvis legitimacias.~45 

makiavelis TqmiT, saxelmwifo zustad imdenadaa kargi, ramdena-

dac kargebi arian misi moqalaqeebi.46 swored moqalaqeebi, romlebic 

saxelmwifos ZiriTadi subieqtebi arian, ganapirobeben, saboloo 

jamSi, Tavad mmarTvelobis bunebas. isini rogorc mmarTvelebi, ise 

uSualod marTulebic arian. xelisuflebis mmarTvelobis safuZveli 

ki swored maTi, marTulTa Tanxmoba unda iyos. 47  ufro metic, 

xelisuflebas, mis nebismier organosa Tu Tanamdebobis pirs, Zalau-

flebas mxolod da mxolod xalxi aniWebs, vinaidan es ukanaskneli 

saxelmwifo Zalauflebis erTaderTi wyaroa. 48  xalxia erTaderTi 

subieqti, romelic gansazRvravs ara mxolod sakuTari xelisu-

falis vinaobasa da vadas, aramed realurad warmoadgens im erTobas, 

romelzec dgas nebismieri saxelmwifo. saxelmwifo Zalaufleba 

samarTlebrivi da politikuri fiqciaa, romelic mxolod da mxo-

lod xalxisgan momdinareobs, am ukanasknelis survilis SemTxvevaSi 

ki dasaSvebia sxvadasxva formiTa da saSualebiT Zalauflebis ukan 

dabruneba da `gamoTxovac~ ki. winaaRmdegobis ufleba, samoqalaqo 

daumorCilebloba da saxelmwifo xelisuflebis qmedebaTa faqto-

brivi kontrolis meqanizmebi sxva araferia, Tu ara xalxis neba, 

gadacemuli Zalauflebis ganxorcielebis procesi, miznebi da amo-

canebi mkacr da Sinaarsobriv zedamxedvelobas dauqvemdebaros, 

                                                        
45  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28 maisis 

#1/3/547 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi _ uCa 

nanuaSvili da mixeil SaraSiZe saqarTvelos parlamentis winaaRmdeg~, II,3. 
46 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 45. 
47 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 61. 
48 medisoni j., federalisti #51, federalisturi werilebi, g. baramiZis 

Targmani, Tbilisi, 2008, 289. 
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saWiroebis SemTxvevaSi ki, xelisufleba, romelic amas ar gaiT-

valiswinebs, Secvalos kidec. 

amerikulma revoluciam ganapiroba aSS-is saxelmwifos 

formirebis procesic da xelisufleba daafuZna or umTavres, fun-

damentur princips – Tavisuflebasa da SesaZleblobas. 49  xalxis, 

moqalaqeTa Tavisufleba aris samani, romliTac imijneba saxelmwifo 

xelisuflebis Zalauflebis keTilgonieri da boroti gamoyeneba. 

adamianis ZiriTadi uflebiT daculi sferoa is mijna, romelic 

nebismier mmarTvels miuTiTebs Zalauflebis gamoyenebis farglebsa 

da formaze. amasTan, saxelmwifos ara aqvs fufuneba, xalxis mxo-

lod is neba gaiTvaliswinos, romelic misTvisaa misaRebi, igi ar 

aRiarebs raime saxis SezRudvas moqalaqeTa mimarT wayenebuli 

moTxovnebis SinaarsSi50. 

aqedan gamomdinare, gonivrul safuZvels moklebulia mtkiceba, 

rom `xelisuflebis wyaroa xalxi~. SeuZlebelia `xelisuflebas~, 

romelic uflebis ganmaxorcielebel subieqtsac aRniSnavs, wyaro, 

saTave hqondes, saidanac igi warmoiSoba da dgindeba. arcerT Sem-

TxvevaSi xelisufleba ar SeiZleba warmodges xalxisgan. xelisu-

flebis leigitimacia ara Tavad xelisuflebaze, rogorc subi-

eqtzea, damokidebuli, aramed misi Zalauflebis samarTlebriv, 

ideur da Sinaarsobriv xasiaTze. es ara xelisufleba, aramed misi 

Zalaufleba momdinareobs xalxidan.51 da zogadad, rogorc medisoni 

aRniSnavs, xelisuflebis nebismieri uflebamosilebis wyaro xalxia. 

xalxi, rogorc Zalauflebis ZiriTadi matarebeli warmoadgens Za-

lauflebis wyaros52, anu im ideur wertils, mocemulobas, saidanac 

momdinareobs Zalaufleba, xolo xelisufleba aris subieqti, ro-

melic am Zalauflebas iRebs garkveuli vadiT, daniSnulebiTa da 

farglebiT, raTa gamoiyenos igi yvelaze mTavari miznis misaRwevad 

                                                        
49 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 8. 
50 Bird C., An Introduction to Political Philosophy, New York, 2006, 155. 
51  medisoni j., federalisti #51, federalisturi werilebi, g. baramiZis 

Targmani, Tbilisi, 2008, 290. 
52 iqve, 287. 
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_ Seqmnas garemo da mmarTveloba, rom `adamians ar eSinodes adami-

anis~53. 

 

3. `xelisuflebis danawileba~ 

3.1. Zalauflebis SezRudvis aucilebloba 

 

Tanamedrove saxelmwifos koncefciis ganviTarebis sawyis etapze 

saxelisuflebo Zalaufleba SeuzRudavad, absoluturad iyo miC-

neuli, 54  rasac xels uwyobda mmarTvelTa mistifikacia da 

sakraluri statusi. XIII saukunis inglisSi dawyebulma procesebma 

da Magna Carta-m istoriaSi pirvelad SeZles saxelmwifo xeli-

sufali da misi Zalaufleba SeezRudaT, marTalia, Tavdapirvelad 

mxolod simbolurad, Tumca mainc oficialurad. 55 Semdgomma ganvi-

Tarebam, marTlac, warmoudgeneli Sedegi moitana da Zalauflebis 

SezRudvis idea konstituciis amosaval debulebad aqcia, SeiZleba 

iTqvas, konstitucionalizmis aucilebel pirobad Camoayaliba.56 

Zalauflebisken miswrafebis `moTokvis~ erTaderTi saSualeba 

isaa, Tu Zalauflebis msurveli da am survilis misaRwevis meqaniz-

mebis mflobeli erTi da igive piri araa, vinaidan aseT SemTxvevaSi 

nebismier pirs mouwevs dafiqreba da Semdeg moqmedeba, vinaidan mis 

moqmedebebs SesaZloa mniSvnelovani winaaRmdegoba SexvdeT. 57  makia-

veli iyo evropel did moazrovneTagan pirveli, romelmac Tavisu-

fleba pirvelad Rirebulebad Seafasa. 58 aman kidev ufro gaamZafra 

saxelisuflebo Zalauflebisa da pirovnebis Tavisuflebas Soris 

                                                        
53 Baron de Montesquieu, Ch. de S., The Spirit of Laws, Translated by Th. Nugent, 

Ontario, 2001, 173. 
54 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 61. 
55 ix., gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiS-

vili p., erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, 

me-3 gamocema, Tbilisi, 2015, 3-4. 
56 iqve, 1-3. 
57 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 90. 
58 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 44. 
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arsebuli dapirispireba, romelic, sabolood, demokratiul samyar-

oSi Zalauflebis racionaluri SezRudviT dasrulda.  

nebismieri totalitaruli Tu arademokratiuli reJimis 

upirvelesi mizani swored sajaro Zalauflebis monopolizaciaa. 59 

swored amitom konstitucia (da zogadad, kanonmdebloba) da xalxi 

unda uzrunvelyofdnen Zalauflebis SezRudvis praqtikul 

arsebobasa da am ideis simyares, radganac Zalauflebis SezRudvis 

funqciis gareSe konstitucia Cveulebrivi kanonia, romelsac praq-

tikuli gamoyeneba ar uweria. 60  swored amis gaTvaliswinebiT, 

Tanamedrove samyaroSi moqmedebs mTavari piroba: ara aqvs mniS-

vneloba xelisuflebis keTilgonierebas, mis `wminda~ zraxvebsa da 

`siqveles~, igi nebismier SemTxvevaSi SezRuduli unda iyos61. 

 

3.2. Zalauflebis gamijvnis koncefciis arsi 

3.2.1. Zalauflebis gamijvnis idea 

 

Zalauflebis gamijvnis doqtrina erTi romelime mecnieris pi-

radi monapovari araa. ra Tqma unda, igi monteskies saxels 

ukavSirdeba, romelmac pirvelma Camoayaliba Tanamedrove koncefciis 

sakvanZo elementebi, Tumca Tavad idea droTa ganmavlobaSi ixve-

weboda da viTardeboda. SeiZleba iTqvas, rom igi ganmanaTleblobis 

epoqis Sedevria da yvelaze praqtikuli ramaa, rac am periods 

Seuqmnia. lokis azriT, kanonSemoqmedeba maqsimalurad unda yofi-

liyo politikis Seqmnis SesaZleblobisgan distancirebuli. 62  am 

SemTxvevaSi igi kanonmdeblisa da aRmasrulebis uflebamosilebebis 

                                                        
59 Villa D.R., Politics, Philosophy, Terror, Essays on the Thought of Hannah Arendt, 

Princeton, 1999, 199. 
60 ix., Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesava-

li, m. maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 87. 
61 nodia g., federalistis tradicia da Zalauflebis danawilebis statusi 

qarTul politikur sistemaSi, wignSi: federalisturi werilebi, g. bara-

miZis Targmani, Tbilisi, 2008, 517; Cohen M., Political Philosophy, From Plato 

to Mao, London, 2001, 79. 
62 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 79. 
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gamijvnas moiazrebda, rac SemdgomSi monteskiesa da medisonis Te-

oriebSi zedmiwevniTi sizustiT ganxorcielda. 

Zalauflebis gamijvna sakonstitucio doqtrinaa, romelic 

xalxs tiraniisgan icavs.63 misi pirveladi mTavari mizani iyo sax-

elisuflebo Zalauflebis sam ganyofilebas, mimarTulebas Soris 

ganawileba, raTac xalxi avtokratiisgan unda daecva.64 ufro met-

ic, SeiZleba iTqvas, rom idea da mizani dResac ucvlelia da 

kvlavac tiraniasTan brZola da misi prevenciaa. 65  jer kidev saf-

rangeTis adamianisa da moqalaqis uflebaTa deklaracia acxadebda, 

rom nebismier sazogadoebas, romelSic ar arsebobs debulebebi, 

romlebic uflebebs an Zalauflebis gamijvnas uzrunvelyofen, kon-

stitucia ar gaaCnia66. 

Zalauflebis gamijvnis `samwverovani~ sistema, romliTac kla-

sikuri britanuli mmarTveloba xelisuflebis samStovani mmarTve-

lobiT Canacvlda, pirvelad aSS-ma gamoiyena, 67 da SeiZleba iTqvas, 

praqtikuli TvalsazrisiT, yvelaze srulyofiladac. 68 aSS-is kon-

stituciis Semqmnelebze didi gavlena moaxdina masaCusetsis kon-

stituciam, romelic Zalauflebis gamijvnis sakmaod detalur 

mowesrigebas moicavda. 69  mama-damfuZneblebi ara britanul konsti-

tucionalizms, aramed monteskies ideebs iTvaliswinebdnen, 70  ris 

gamoc aSS gaxda pirveli saxelmwifo, romelmac Zalauflebis gam-

ijvnis dRes ukve klasikad qceuli modeli danerga. Zalauflebis 

gamijvnis ideis amerikuli realizacia imiT iyo ganpirobebuli, rom 

                                                        
63 Black’s Dictionary, 9th Ed., 1487. 
64 iqve, 1488. 
65 Alder J., General Principles of Constitutional and Administrative Law, 4th Edition, 

Palgrave Macmillan, 2002, 108; Barnett H., Constitutional and Administrative Law, 

4th Edition, Cavendish Publishing, 2002, 13; Baron de Montesquieu, Ch. de S., The 

Spirit of Laws, Translated by Th. Nugent, Ontario, 2001, 173. 
66 Declaration of Human and Civic Rights of 26 August 1789, Art.16. 
67 Cohen M., Political Philosophy, From Plato to Mao, London, 2001, 8. 
68 Stewart W.J., Burgess R., Collins Dictionary of Law, 2nd Ed., Collins, 2001, 355. 
69 Sir Phillips F., Commonwealth Constitutional Law, Cavendish Publishing, 
2002, 17. 
70 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 91. 
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Zalauflebis TviTneburad gamoyeneba SezRuduliyo, xalxi ki 

avtokratiuli xelisuflebisgan yofiliyo daculi. 71  medisonis 

Sexeduleba srulad iziarebda monteskies azrs: Zalauflebis 

(yvela saxis) akumulireba erT xelSi, ra formiTac ar unda 

moxdes es, tiranias warmoSobs. 72  amerikuli koncefciiT, Zalau-

flebis gamijvnisa Tu saxalxo nebis mTavari arsi Tavisuflebis 

uzrunvelyofa da samsaxuria. 73  swored amitomac amerikulma kon-

stituciam, pirvel yovlisa, saxelmwifo organoebs Zalauflebis 

ganxorcielebisa da moqmedebis procesSi CarCoebi daudgina da 

samoqmedo areali samarTlebrivad ganusazRvra74. 

Zalauflebis gamijvnis arsebiTi idea imaSia, rom Zalaufleba 

erTi romelime saxelmwifo institutis xelSi ar moeqces. 75  misi 

safuZveli swored Zalauflebis diferenciacias ukavSirdeba da ara 

xelisuflebis Stoebad dayofas. es ukanaskneli doqtrinis mxolod 

erT-erTi elementia. igi xelisuflebis sam ganStoebad dayofas 

moiazrebs, romelTagan TiToeuli Zalauflebis garkveul, misTvis 

unikalur nawils flobs, rasac sxva StoebTan ar iyofs da Tavis 

mxriv, sxva Stoebsac ekrZalebaT mis ganxorcielebaSi Careva. 76 es 

doqtrina Zalauflebas yofs gansxvavebuli interesebisa da miznebis 

jgufebs Soris ise, rom Zalauflebis arcerT centrs ar SeeZlos 

moqmedeba sxvebTan TanamSromlobis gareSe. 77  misi mTavari dan-

iSnuleba sajaro interesebTan mimarTebiT politikuri Zalauflebis 

safrTxeebis minimalizeba unda iyos, rac swored Zalauflebis 

                                                        
71 iqve, 92-93; Myers v. United States, 272 US 293 (1926) (J. Branders, Dissent-

ing). 
72 Alder J., General Principles of Constitutional and Administrative Law, 4th Edition, 

Palgrave Macmillan, 2002, 105. 
73 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 65. 
74 Carroll A., Constitutional and Administrative Law, 4th Edition, Pearson Longman, 

2007, 36.  
75 Barnett H., Constitutional and Administrative Law, 4th Edition, Cavendish Publish-

ing, 2002, 13. 
76 Blakwell A.H., The Essential Law Dictionary, Sphinx Publishing, 2008, 454. 
77 Alder J., General Principles of Constitutional and Administrative Law, 4th Edition, 

Palgrave Macmillan, 2002, 105. 
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sxvadasxva organoze gadanawilebiT miiRweva, 78 amasTan, es ara mxo-

lod amcirebs Zalauflebis borotad gamoyenebis safrTxes, aramed 

praqtikulad gacilebiT efeqtur mmarTvelobas uzrunvelyofs.79 

Zalauflebis gamijvnis doqtrina uSualod dakavSirebulia sa-

marTlis uzenaesobis, samarTlebrivi saxelmwifos ideasTan. 80  man 

warmoudgenlad didi zegavlena moaxdina sakonstitucio moZRvreba-

sa da sasamarTlo azrovnebaze. 81  Tumca, unda aRiniSnos, rom igi 

mainc politikuri filosofiis modelia da ara sinamdvilis as-

axva.82 amis erT-erTi mizezi isicaa, rom sruli gamijvna zedmetad 

Teoriuli, arapraqtikuli da ulazaToa,83 imdenad bundovani siste-

maa, rom mis safuZvelze romelime saxelmwifos mmarTvelobis 

praqtikuli ganxorcieleba gamoricxulia. miuxedavad amisa, is mainc 

erTaderTi meqanizmia, romelic suverenuli politikuri Zalau-

flebis mier Tavisuflebis totalitarizmad an tiraniad gardaqmnas 

ewinaaRmdegeba84. 

 

3.2.2. Zalauflebis gamijvnis elementebi  

 

Zalauflebis sxvadasxva saxis erTi saxelmwifo organos an 

Tanamdebobis piris xelSi Tavmoyra ara mxolod mmarTvelobis arad-

emokratiulobas ganapirobebs, aramed realur da Sinaarsobriv 

Tavisuflebas spobs.85 mxolod iseTi konstitucia, romelic Zalau-

flebis naTel sazRvrebs, SezRudvebsa da TiToeuli institutis 

mboWvel debulebebs Seicavs, TanxvedraSia Zalauflebis gamijvnis 

                                                        
78 Robertson D., The Routledge Dictionary of Politics, 3rd Ed., Routledge, 2004, 443. 
79 iqve. 
80 iqve. 
81 Herling D., Lyon A., Briefcase on Constitutional and Administrative Law, 4th Edi-

tion, Cavendish Publishing, 2004, 19. 
82 iqve, 19. 
83 Stewart W.J., Burgess R., Collins Dictionary of Law, 2nd Ed., Collins, 2001, 354. 
84 nodia g., federalistis tradicia da Zalauflebis danawilebis statusi 

qarTul politikur sistemaSi, wignSi: federalisturi werilebi, g. bara-

miZis Targmani, Tbilisi, 2008, 516. 
85 Baron de Montesquieu, Ch. de S., The Spirit of Laws, Translated by Th. Nugent, 

Ontario, 2001, 173. 
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doqtrinasTan. 86  amasTan, Zalauflebis sami saxe ar gulisxmobs 

xelisuflebis daqsaqulobas, piriqiT, saWiroebis SemTxvevaSi, maT 

SeTanxmebulad da erToblivad unda imoqmedon, gansakuTrebiT maSin, 

rodesac saqme adamianis uflebaTa dacvasa da uzrunvelyofas exe-

ba.87 rac Seexeba Tavad Zalauflebis gamijvnis koncefcias, igi sami 

ZiriTadi elementisgan Sedgeba: instituciuri gamijvna, funqciuri 

gamijvna da Sekaveba-gawonasworebis sistema. 88  swored am sami 

Semadgenlis kumulaciuri arseboba da Sinaarsobrivi mocemuloba 

Zalauflebis gamijvnis ideis qmediTobas ganapirobebs. maTgan rome-

limes darRveva ki gamijvnas arapraqtikulsa da warmosaxviTs xdis. 

 

3.2.2.1. instituciuri gamijvna 

 

instituciuri gamijvnis mixedviT, xdeba xelisuflebis sakanon-

mdeblo, aRmasrulebel da sasamarTlo Stoebad dayofa.89 aRniSnuli 

gulisxmobs, rom konkretuli saxelmwifo institucia, organo Tu 

Tanamdebobis piri, romelic xelisuflebis erT Stos warmoadgens, 

imavdroulad sxva Stos warmomadgeneli ar SeiZleba iyos. 90  ra 

Tqma unda, Zalauflebis xelisuflebis Stoebze gadanawileba Tavad 

am Stoebis absolutur damoukideblobas ar uzrunvelyofs, es 

                                                        
86 Barnett H., Constitutional and Administrative Law, 4th Edition, Cavendish Publish-

ing, 2002, 13. 
87 Baron de Montesquieu, Ch. de S., The Spirit of Laws, Translated by Th. Nugent, 

Ontario, 2001, 181. 
88 Alder J., General Principles of Constitutional and Administrative Law, 4th Edition, 

Palgrave Macmillan, 2002, 108. 
89  `Tavisuflebis SesanarCuneblad aucilebelia, xelisufleba gaimijnos... 

TiToeuli saxelisuflebo departaments sakuTari neba unda hqondes.~ ix., 

medisoni j., federalisti #51, federalisturi werilebi, g. baramiZis 

Targmani, Tbilisi, 2008, 287; Collin P.H., Dictionary of Politics and Govern-

ment, 3rd Ed., Bloomsbury Publishing, 2004, 225; Oran D., Tosti M., Oran’s Diction-

ary of the Law, 3rd Ed., Delmar Publisher, 2000, 445; Lehman J., Phelps Sh., West’s 

Encyclopedia of American law, Vol.13, 2nd Ed., Thomson Gale, 2005, 182. 
90 gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili p., 

erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, me-3 gam-

ocema, Tbilisi, 2015, 9.  
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yovelive SefardebiT xasiaTs atarebs.91 xelisuflebis Stoebi erT-

maneTisgan gancalkevebulni, gamijnulni, urTierTdamoukidebelni 

unda iyvnen, Tumca ara izolirebulebi, vinaidan isini mxolod Tvi-

Ton ver imoqmedeben92.  

instituciuri gamijvna, romelic xelisuflebis, rogorc 

subieqtis, instituciur, saxelmwifo organoebad dayofas moiaz-

rebs, aris is, rasac saqarTvelos konstitucia `xelisuflebis dan-

awilebas~ uwodebs.93 igi mxolod erT-erTi aucilebeli, Tumca ara 

erTaderTi elementia Zalauflebis gamijvnisTvis. amasTan, am konte-

qstSic ki, `danawileba~ utrirebuli da araadekvaturi terminia 

instituciuri gamijvnisTvis, vinaidan xelisufleba ar nawildeba, 

is mxolod hipoteturad, erTSi iyofa Stoebad. xelisufleba mudam 

erTiania da mTlianobas efuZneba, winaaRmdeg SemTxvevaSi, sax-

elmwifo ubralod ver iarsebebs.  

 

3.2.2.2. funqciuri gamijvna 

 

legitimuri saxelmwifos mizani da moTxovnileba sakanonmdeblo 

da aRmasrulebel politikur funqciaTa erTmaneTisgan gancalkeveba 

unda iyos.94 swored amitom, Zalauflebis gamijvnis mixedviT, piris 

Tavisufleba mxolod im SemTxvevaSia daculi da uzrunvelyofili, 

Tuki saxelmwifos sami pirveladi funqcia (sakanonmdeblo, aR-

masrulebeli da sasamarTlo) Sesabamisi da damoukidebeli or-

ganoebis mier xorcieldeba.95 parlamentis kanonSemoqmedebiT ufle-

bamosilebas, aRmasrulebis Zalaufleba, miRebuli kanonebis aRas-

                                                        
91 nodia g., federalistis tradicia da Zalauflebis danawilebis statusi 

qarTul politikur sistemaSi, wignSi: federalisturi werilebi, g. bara-

miZis Targmani, Tbilisi, 2008, 517. 
92 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 94. 
93 ix., saqarTvelos konstituciis me-5 muxlis me-4 punqti. 
94 The Blackwell Guide to Social and Political Philosophy, Edited by R.L. Simon, 

Padstow, 2002, 18. 
95 Oxford Dictionary of Law, 5th Ed., Edited by E.A. Martin, 2003, Oxford, 455. 
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rulos da sasamarTlos funqcia, ganmartos da Seufardos isini, _ 

abalansebs96. 

saxelmwifo organoebis instituciurad gamijvnasTan erTad, fun-

qciaTa dayofa am damoukidebel, gamijnul institutebs Soris 

umniSvnelovanesia, 97  radgan swored es funqciebi da uflebamo-

silebebi ganapirobebs maT matarebel instituciaTa realur dan-

iSnulebasa da statuss. funqciuri gamijvna imiTaa uzrunvel-

yofili, rom Zalauflebis ganmaxorcielebel sxvadasxva subieqts 

ekrZaleba erTmaneTis Zalauflebis gamoyeneba.98 isini ar unda Sei-

Wran sxvaTa kompetenciaSi. 

ra Tqma unda, funqciuri gamijvna, pirvel yovlisa, uflebamo-

silebaTa gamijvnas gulisxmobs, vinaidan swored uflebamosilebebSi 

gamoixateba Sesabamisi organosa Tu Tanamdebobis pirze dakisrebuli 

funqciebi da kompetenciebi. am mimarTulebiT, saqarTvelos konsti-

tuciaSi mxolod erTganaa naxsenebi `uflebamosilebaTa gamijvna~, 

isic teritoriuli mowyobis konteqstSi 99  (Zalauflebis verti-

kaluri gamijvna centrsa da teritoriul erTeulebs Soris). 

 

3.2.2.1. Sekaveba-gawonasworeba 

 

Zalauflebis gamijvnis amosavali ideaa, rom xelisuflebis 

arcerTma Stom SeZlos gadaWarbebuli Zalauflebis mopoveba. 100 

swored am meqanizmSi vlindeba Zalauflebis gamijvnis doqtrina, 

vinaidan, winaaRmdeg SemTxvevaSi, igi umoqmedo da arapraqtikuli 

iqneboda. swored amitomac ara aqvs mniSvneloba mmarTvelobis mod-

elebisa Tu politikuri reJimebis orTodoqsulobasa da wminda 

qrestomaTiul xasiaTs: nebismieri saxelmwifo mmarTveloba am-

                                                        
96 Kanovitz J.K., Constitutional Law, 12th Edition, New Providence, 2010, 7. 
97 Curzon L.B., Richards P.H., The Longman Dictionary of Law, 7th Ed., Pearson 

Longman, 2007, 531. 
98 Kanovitz J.K., Constitutional Law, 12th Edition, New Providence, 2010, 7. 
99 saqarTvelos konstituciis me-2 muxlis me-3 punqti. 
100 Oran D., Tosti M., Oran’s Dictionary of the Law, 3rd Ed., Delmar Publisher, 2000, 

445. 
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arTlebs, mTavaria Zalauflebis gamijvna da gansakuTrebiT ki, 

Sekaveba-gawonasworebis meqanizmi iyos gamarTuli.101 

monteskieseuli `Zalauflebis daokebis~ idea 102 medisonma ganav-

rco da rac mTavaria, praqtikaSic gamoscada, pirvel daweril kon-

stituciaSi misi integrirebiT. medisonis azriT, xelisuflebis 

Stoebi funqciaTa ganxorcielebiT rogorc gaaZlierebdnen, ise 

erTmaneTs gaakontrolebdnen kidec. 103  kontrolis gareSe StoTa 

moqmedeba avtoritarizmis safrTxes ganapirobebs104. 

xelisuflebis sami Stodan TiToeuli specifikuri Zalauflebi-

Taa aRWurvili, romelsac sxva ver ganaxorcielebs. 105  swored 

amgvari Sekaveba-gawonasworeba ganapirobebs mTeli Zalauflebis er-

Ti piris, tiranis xelSi Tavmoyris prevencias. 106 misi saSualebiT 

xelisuflebis StoTa Zalauflebis namdvili dabalanseba xdeba: 107 

saxelmwifo organoebma imgvarad imoqmedon, rom SeboWon erTmaneTi 

da Tavidan aicilon sxva institutebis mxridan Zalauflebis gad-

acdoma.108 

sakanonmdeblo, aRmasrulebeli da sasamarTlo xelisuflebis 

Stoebi erTi saxelmwifos sami sxvadasxva elementia, romlebic Ta-

vianT gancalkevebul Zalauflebas axorcieleben, maT Soris ur-

TierTobebi ki samarTlis uzenaesobiTa da SeTanxmebiT kontrol-

deba. 109  marTalia, doqtrina (gansakuTrebiT ki misi Sekaveba-

gawonasworebis elementi) gadawyvetilebebis miRebis proceduras 

                                                        
101  ix., gegenava d., Zalauflebis gamijvnis qarTuli modelis problema, 

wignSi: saxelmwifo mmarTvelobis modelebi: saqarTvelos sakonstitucio 

sinamdvile da perspeqtiva, d. gegenavas redaqtorobiT, Tbilisi, 2016. 
102 monteskie S.l., kanonTa goni, d. labuCiZis Targmani, Tbilisi, 1994, 181. 
103  Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, 

m. maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 92. 
104 iqve, 95. 
105 Wild S.E., Law Dictionary, Willey Publishing, 2006, 237. 
106 iqve. 
107 Stewart W.J., Burgess R., Collins Dictionary of Law, 2nd Ed., Collins, 2001, 355. 
108 Taylor Chr., Constitutional and Administrative Law, Pearson Longman, 2008, 29. 
109 Herling D., Lyon A., Briefcase on Constitutional and Administrative Law, 4th 

Edition, Cavendish Publishing, 2004, 20, M v. Home Office (1993), Per Simon 

Brown J. 
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nebismier SemTxvevaSi axangrZlivebs, 110  radganac, winaaRmdeg Sem-

TxvevaSi, xelisuflebis Stoebs racionaluri Zalaufleba ar eqne-

baT, raTa daabalanson erTameneTi, Tumca, imavdroulad, igi sax-

elmwifos gamarTuli da rac mTavaria, demokratiuli funqci-

onirebis erTaderTi yvelaze qmediTi praqtikuli saSualebaa. 

 

IV. daskvna 

 

cnebebisa da terminologiis aRreva xSirad komikur situaciamde 

midis, Tumca samarTalSi cnebebiT gamowveul gaugebrobebs, sam-

wuxarod, iumorTan saerTo araferi aqvs. `xelisufleba~ da `Za-

laufleba~ araa rigiTi cnebebi, rom maT gamoyenebasTan da-

kavSirebiT problema ar iqmnebodes da Tu es problemebi jerjero-

biT mxolod lingvistur Tu mentalur xasiaTs atarebs, male mniS-

vnelovan materialisturs elfersac SeiZens. am ori cnebis gaigive-

ba da `xelisuflebis~ ormagi SinaarsiT gamoyeneba, erTi mxriv, 

qarTuli enis leqsikuri simdidris Seuracxyofa da meore mxriv, 

rusul-sabWouri terminologiis tyveobaSi yofnis cxadi dadas-

turebaa. 

aucilebelia, `xelisufleba~ damkvidrdes mxolod saxelmwifo 

Zalauflebis ganmaxorcielebeli subieqtebis aRsaniSnavad, raTa 

gaimijnos nebismieri sxva mniSvnelobisgan da erTaderTi aRiarebu-

li, sayovelTaod miRebuli mniSvneloba hqondes, iseTi, ra formi-

Tac praqtikaSia damkvidrebuli. rac Seexeba `xelisuflebis~ 

uflebriv xasiaTs, masSi uflebebis moazrebas, igi aucileblad un-

da Seicvalos da mis nacvlad damkvidrdes `Zalaufleba~, romelic 

zedmiwevniT Seesabameba konstituciis normatiuli qsovilisa da 

muxlebis teqstobrivi Sinaarsis gamowvevebs. 

amis gaTvaliswinebiT, mniSvnelovania sakonstitucio cvlile-

bebis gziT Camoyalibdes konstituciis me-5 muxlis axali redaqcia, 

romelic mas gacilebiT adekvatursa da gamarTuls gaxdis: 

 

                                                        
110 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 88. 
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`muxli 5. 

1. saqarTveloSi saxelmwifo Zalauflebis wyaroa xalxi. sax-

elmwifo Zalaufleba xorcieldeba konstituciiT dadgenil far-

glebSi. 

2. xalxi Tavis Zalauflebas axorcielebs referendumis, uSualo 

demokratiis sxva formebisa da Tavisi warmomadgenlebis meSveobiT. 

3. aravis aqvs ufleba miiTvisos an ukanonod moipovos sax-

elmwifo Zalaufleba. 

4. saxelmwifo Zalaufleba xorcieldeba Zalauflebis gamijvnis 

principze dayrdnobiT.~ 

 

konstituciis me-5 muxlis Semdeg ki unda Seicvalos konstitu-

ciis is debulebebi, romlebSic `xelisufleba~ Zalauflebis mniS-

vnelobiTaa gamoyenebuli, kerZod, me-7 muxlis me-2 winadadeba, 48-e 

muxli, 82-e muxlis pirveli punqti, 88-e muxlis pirveli punqti. 

mxolod am formiT iqneba SesaZlebeli im umniSvnelovanesi da 

xangrZlivi procesis (radgan Sinaarsobrivadac uamravi problemaa) 

dawyeba, romelic saqarTvelos konstitucias dasavluri Rirebule-

bebis matarebel, Sinaarsobrivi da teqnikuri TvalsazrisiT gamar-

Tul politikur-samarTlebriv dokumentad aqcevs.  
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saqarTvelos samoqalaqo saproceso kodeqsSi 

axlad aRmoCenil garemoebaTa gamo saqmis 

warmoebis ganaxlebis zogierTi safuZvlis 

samarTlebrivi analizi 

 

simon takaSvili 

 

Sesavali 

 

samoqalaqo samarTalSi axlad aRmoCenil garemoebaTa gamo saqmis 

warmoebis ganaxleba garkveuli specifikurobiT xasiaTdeba. aR-

niSnuli yovel konkretul SemTxvevaSi saqmis faqtobriv garemoebeb-

zea damokidebuli. axlad aRmoCenili garemoebebi xSirad saqmis 

warmoebis ganaxlebis da ukve miRebuli sasamarTlo gadawyveti-

lebis gauqmebis safuZvels warmoadgens. am TvalsazrisiT, praqti-

kaSi mravali problema warmoiSoba, rac kanonmdeblis mxridan Sesa-

bamisi moqmedebebis ganxorcielebas iTxovs.  

naSromis mizania, axlad aRmoCenil garemoebaTa gamo saqmis war-

moebis ganaxlebis ramdenime safuZvlis samarTlebrivi analizi. sta-

tiaSi ganxilulia sisxlis samarTlis saqmeze miRebuli gad-

awyvetilebebi (maT Soris, ganaCeni, dadgenilebeba da sxv.), aseve, 

yalbi dokumentebi, rogorc saqmis warmoebis ganaxlebis sa-

fuZvlebi.  

naSromi Sesrulebulia SedarebiTi, sistemuri, logikuri da 

analitikuri meTodis gamoyenebiT. TiToeuli meTodis gamoyeneba 

naSromis sxvadasxva nawilSi, erTi mxriv, axlad aRmoCenil gare-

moebaTa gamo saqmis warmoebis ganaxlebis daniSnulebasa da meore 

mxriv, am safuZvlebis sworad gagebas emsaxureba. Sesabamisad, 

naSromi upiratesad sasamarTlo praqtikis analizzea agebuli.  

 

                                                           
 samarTlis magistri, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis iuridiuli fakultetis doqtoranti, kompania “J&T consul-

ting”-is ufrosi iuristi. 
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1. prokuroris dadgenileba da sasamarTlos ganaCeni, rogorc 

saqmis warmoebis ganaxlebis safuZveli 

1.1. saqarTvelos samoqalaqo kodeqsis 423-e muxlis me-2 nawili 

_ 2007 wlis 28 dekembramde moqmedi redaqcia 

 

zogadad, dasrulebuli saqmis warmoeba SesaZloa ganaxldes ka-

nonier ZalaSi Sesuli gadawyvetilebis gauqmebis gziT, romelic 

gaTvaliswinebulia saqarTvelos samoqalaqo saproceso kodeqsis 

(SemdgomSi `ssk~) me-11 kariT. aRniSnuli, Tavisi miznebidan gamomdi-

nare, warmoadgens ara kanonier ZalaSi Sesuli gadawyvetilebisa Tu 

marTlmsajulebis sxva aqtis Semdgomi gasaCivrebis SesaZleblobas, 

aramed mimarTulia mxaris uflebaze, kanoniT zustad gansazRvruli 

SemTxvevebis arsebobisas, axlad aRmoCenil garemoebebze miTiTebiT 

saqmis warmoebis ganaxleba moiTxovos.1 amasTan, romelime garemoebis 

axlad aRmoCenilad miCnevisaTvis, mxarisaTvis an sasamarTlosTvis 

misi arseboba ar unda iyos cnobili saqmis ganxilvis dros.2 

ssk-is 423-e muxlis me-2 nawilis Tavdapirveli redaqciis 

Tanaxmad,3 „axlad aRmoCenil garemoebaTa gamo saqmis warmoebis ga-

naxleba dasaSvebia „am muxlis pirveli nawilis „a“-„g“ qvepunqtebSi 

aRniSnuli safuZvlebiT, Tu arsebobs kanonier ZalaSi Sesuli 

sisxlis samarTlis saqmeze gamotanili ganaCeni, an Tu sisxlis 

samarTlis procesis dawyeba da Catareba ver xorcieldeba ara 

mtkicebulebaTa ukmarisobis, aramed sxva raime mizeziT~. norma 

2007 wlis 28 dekembris kanoniT Seicvala da dResdReobiT ase 

ikiTxeba: „axlad aRmoCenil garemoebaTa gamo saqmis warmoebis ga-

naxleba dasaSvebia am muxlis pirveli nawilis „a“-„g“ qvepunqtebSi4 

                                                           
1  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 19 martis gadawyvetileba №as-261-252-2012; aseve, saqarTvelos uze-

naesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 9 ianvris ganCi-

neba №as-1093-1041-2013. 
2  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 4 ivlisis ganCineba №a-2574-a-14-2012. 
3 2007 wlis 28 dekembris sakanonmdeblo cvlilebebamde. 
4 ssk-is 423-e muxlis pirveli nawilis Tanaxmad, kanonier ZalaSi Sesuli 

gadawyvetileba SeiZleba gasaCivrdes axlad aRmoCenil garemoebaTa gamo 
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aRniSnuli safuZvlebiT, Tu arsebobs kanonier ZalaSi Sesuli 

sisxlis samarTlis saqmeze gamotanili ganaCeni“.  

gasarkvevia, xsenebuli cvlilebis ganxorcielebis dros, ras 

isaxavda kanonmdebeli miznad. cvlilebebamde moqmedi norma saqmis 

warmoebis ganaxlebisTvis dasaSvebad miiCnevda sagamoZiebo or-

ganoebis mier miRebul dadgenilebebs, maT Soris, iseT dadge-

nilebebsac, romelTa safuZvelze sisxlis samarTlis saqmeebze war-

moebis SeCereba moxda. saqarTvelos uzenaesi sasamarTlos ganmar-

tebiT, garda kanonier ZalaSi Sesuli ganaCenisa, saqmis warmoebis 

ganaxlebis safuZveli SeiZleba iyos sasamarTlo an sagamoZiebo or-

ganos dadgenilebebi sisxlis samarTlis saqmis warmoebis Sewyvetis 

Sesaxeb danaSaulis mcire mniSvnelobis, piris gardacvalebis, am-

nistiis, xandazmulobis an kidev sxva mizezTa gamo. 5  aRniSnuli 

ganCineba, rogorc misi gamoqveynebis TariRidan Cans, 2007 wlis 

cvlilebebamdea miRebuli, anu iqamde, vidre kanoni saqmis warmoebis 

ganaxlebis safuZvlad sagamoZiebo organoebis mier miRebul gada-

wyvetilebebs/dadgenilebebs aRiarebda6. 

 

1.2. ssk-is 423-e muxlis me-2 nawilis dRes moqmedi redaqcia 

 

sakanonmdeblo cvlilebebis Semdeg erTaderTi safuZveli, rac 

ssk-is 423-e muxlis me-2 nawilis miznebisaTvis SeiZleba axlad 

aRmoCenil garemoebad da saqmis warmoebis ganaxlebis procesu-

alursamarTlebriv safuZvlad iqnes miCneuli, aris sasamarTlos 

mier sisxlis samarTlis saqmeze miRebuli, kanonier ZalaSi ganaCeni. 

                                                                                                                             
saqmis warmoebis ganaxlebis moTxovniT, Tu: a) aRmoCndeba, rom dokumenti, 

romelsac gadawyvetileba emyareba, yalbia; b) dadgenilia mowmis Segnebu-

lad cru Cveneba, eqspertis Segnebulad yalbi daskvna, Segnebulad 

araswori Targmani, rasac mohyva ukanono an dausabuTebeli gadawyvetilebis 

miReba; g) dadgenilia am saqmeze mxareTa da maT warmomadgenelTa dana-

Saulebrivi qmedeba an mosamarTlis danaSaulebrivi qmedeba. 
5 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 

saqmeTa palatis 2006 wlis 12 ianvris ganCineba №as-718-993-05. 
6  Sead., liluaSvili T., samoqalaqo saproceso samarTali, me-2 gamocema, 

Tbilisi, 2005, 542. 
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kanonmdeblis mizani am SemTxvevaSi isaa, rom sisxlis samarTlis 

procesis principebidan gamomdinare, mxareebi mTlianad Tanasworni 

arian da procesic SejibrebiTobazea dafuZnebuli, 7  rac imas gu-

lisxmobs, rom mxares (upiratesad braldebuls) unda hqondes ama 

Tu im gadawyvetilebis, maT Soris, prokuroris dadgenilebis gasaC-

ivrebis ufleba, rac braldebuls garkveul SemTxvevebSi ar aqvs. 8 

e.i. garkveuli saxis dadgenilebebis gasaCivreba faqtobrivad Seu-

Zlebelia, Sesabamisad, mxares ar aqvs SesaZlebloba, isargeblos 

gasaCivrebis uflebiT da amiT uaryos ama Tu im dadgenilebaSi mo-

cemuli faqtobrivi garemoebebi. erTaderTi „obieqti“, risi gasaC-

ivrebis uflebac mxares udavod aqvs, sasamarTlos ganaCenia. swored 

ganaCenis gasaCivrebisas gamoxatavs piri ama Tu im garemoebaze Tavis 

Sexedulebebs da amtkicebs Tavis pozicias.  

2007 wlis 28 dekembris cvlilebebiT, faqtobrivad, sisxlis 

samarTlisa da samoqalaqo samarTlis principebi erTmaneTisagan 

gaimijna. kanonmdebelma mxolod da mxolod iseT sisxlis sa-

marTlis saqmeze miRebuli mtkicebuleba miiCnia samoqalaqo sa-

marTlis saqmeebSi axlad aRmoCenil garemoebaTa gamo saqmis warmoe-

bis ganaxlebis safuZvlad, romlis gadasinjvis uflebac mxares 

sisxlis samarTlis procesze aqvs. Sesabamisad, uaryofil iqna 

midgoma, rom yovelgvari mtkicebuleba, romelic sagamoZiebo or-

ganos mieraa miRebuli da romlis apelaciis uflebac mxares ara 

aqvs, SeiZleba gamoyenebul iqnes saqmis warmoebis ganaxlebis sa-

fuZvlad samoqalaqo saqmeze. sxva SemTxvevaSi, Tu samoqalaqo saqmis 

ganmxilveli sasamarTlo aseTi saxis mtkicebulebas calsaxad miiC-

nevda saqmis warmoebis ganaxlebis safuZvlad, dairRveoda ssk-iT 

dadgenili mTeli rigi principebi (da ra Tqma unda, adamianis 

uflebebi); aseve, eWvqveS dadgeboda ssk-Si 2007 wlis 28 dekembers 

ganxorcielebuli cvlilebebis mizani. 

                                                           
7  saqarTvelos sisxlis samarTlis saproceso kodeqsis (ssm, 31, 

03/11/2009) me-9 muxlis pirveli nawili. 
8  mag. ix., saqarTvelos sisxlis samarTlis saproceso kodeqsis 56-e da 

106-e muxlebi. 
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aRniSnul cvlilebebs saqarTvelos uzenaesi sasamarTlos gad-

awyvetilebebi mohyva, sadac ganimarta samoqalaqo procesis arsi da 

sisxlis samarTlis procesisa da samoqalaqo samarTlis procesis 

principebi gaimijna. saqarTvelos uzenaesma sasamarTlom erT-erT 

saqmeze ganmarta, rom 423-e muxlis pirveli nawilis `v~ qvepunqti 

axlad aRmoCenil garemoebaTa gamo saqmis warmoebis ganaxlebas 

ukavSirebs mxaris mier iseTi axali garemoebebis an mtkicebulebebis 

mopovebas, romlebic, adre rom yofiliyo wardgenili sasamarTloSi 

saqmis ganxilvis dros, gamoiwvevda misTvis xelsayreli gad-

awyvetilebis gamotanas. amave normis me-3 nawili, dasaxelebuli 

safuZvliT, saqmis warmoebis ganaxlebas dasaSvebad miiCnevs mxolod 

im SemTxvevaSi, Tu mxares Tavisi bralis gareSe ar hqonda SesaZle-

bloba, saqmis ganxilvisa da gadawyvetilebis miRebis dros mieTi-

Tebina axal garemoebebsa da mtkicebulebebze. vinaidan samoqalaqo 

da sisxlis samarTali sruliad gansxvavebul samarTlebriv ur-

TierTobebs awesrigebs da Sesabamisad, sisxlis samarTlis procesSi 

damkvidrebul principebze dafuZnebuli, sisxlis samarTlis saqmeze 

winaswari gamoZiebis Sewyveta, samoqalaqo saqmeze ver SeiZenda 

mtkicebulebis Zalas imis dasadastureblad, rom moanderZis mier 

gamovlenili neba namdvilia. amdenad, kerZo saCivris avtoris 

ganmartebas masze, rom prokuraturis dokumenti sisxlis sa-

marTlis saqmeze winaswari gamoZiebis Sewyvetis Sesaxeb adre rom 

yofiliyo wardgenili sasamarTloSi saqmis ganxilvis dros, gam-

oiwvevda misTvis xelsayreli gadawyvetilebis gamotanas, sakasacio 

sasamarTlo ver gaiziarebs.9  

garda amisa, kidev erT saqmeze saqarTvelos uzenaesma sasa-

marTlom ganmarta, rom dokumentis siyalbis mtkicebis SemTxvevaSic 

ki, saqmeSi ar aris warmodgenili am siyalbis damadasturebeli ka-

noniT gansazRvruli saTanado mtkicebuleba _ sasamarTlos ganaCeni, 

Tanaxmad samoqalaqo saproceso kodeqsis 423-e muxlis me-2 na-

                                                           
9  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 22 ivlisis ganCineba №as-948-986-2011. 
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wilisa, rac am kuTxiTac gancxadebis daSvebaze uaris Tqmis sa-

fuZvelia.10 

analogiuri msjelobaa ganviTarebuli saqarTvelos uzenaesi sa-

samarTlos erT-erT ganCinebaSi, sadac sasamarTlo savaldebulod 

miiCnevs ganaCenis arsebobas imisTvis, rom saqmis warmoeba axlad 

aRmoCenili garemoebis safuZvelze ganaxldes. sakasacio sasa-

marTlom ganmarta, rom kanonier ZalaSi Sesuli gadawyvetilebis 

gauqmebas safuZvlad SeiZleba daedos iseTi garemoebebi, romelebic 

adastureben im mtkicebulebaTa siyalbes da arasarwmunoobas, rom-

lebsac emyareba gasanaxlebel saqmeze gamotanili gadawyvetileba da 

romelTa siyalbe da arasarwmunooba damtkicebulia sasamarTlos 

kanonier ZalaSi Sesuli ganaCeniT.11 warmodgenili sasamarTlo praq-

tikis miuxedavad, arsebobs bolodroindeli qvemdgomi sasamarTlos 

ganCineba, sadac sasamarTlom prokuroris dadgenileba saqmis war-

moebis ganaxlebis sakmaris safuZvlad miiCnia12. 

amdenad, imisTvis, rom raime dokumentis siyalbe (an sxva saxis 

garemoeba) damtkicdes, aucilebelia sasamarTlos kanonier ZalaSi 

Sesuli ganaCeni, romelSic pirdapir iqneba sadavo garemoebaze 

miTiTeba da am garemoebis arseboba an ararseboba dadgindeba. kanoni 

moiTxovs, rom samarTalwarmoeba saproceso samarTlis normebTan 

zust SesabamisobaSi mimdinareobdes. 13 Sesabamisad, prokuroris mier 

miRebuli dadgenileba ver gaxdeba axlad aRmoCenil garemoebaTa 

gamo saqmis warmoebis ganaxlebis samarTlebrivi safuZveli.  

sisxlis samarTlis saqmeze gamotanili ganaCeni, rogorc zemoT 

aRiniSna, warmoadgens marTlmsajulebis ganxorcielebis „produ-

                                                           
10  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 3 Tebervlis ganCineba №as-1231-1176-2013. 
11  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 24 maisis ganCineba №a-1408-a-8-2012; aseTive msjelobaa ganvi-

Tarebuli saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 

gakotrebis saqmeTa palatis 2008 wlis 24 noembris ganCineba №a-693-a-14-

08. 
12  quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2015 

wlis 20 Tebervlis #2b/125-14 ganCineba. 
13 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, 

Tbilisi, 2012, 731. 



111 

qts/sagans“. Sesabamisad, kanonmdeblis mizanic swored is iyo, rom 

samoqalaqo saproceso samarTalSi, erTi mxriv, minimumamde da-

suliyo sisxlissamarTlebrivi saqmianobis Sedegad miRebuli dadge-

nilebebi, ganCinebebi a.S. (aRniSnulis naTeli dadasturebaa kanon-

mdeblis mier ssk-is 106-e muxlis „g“ punqtis gauqmeba) da meore 

mxriv, garkveuli saxiT yofiliyo iseTi sisxlissamarTlebrivi 

„produqti~, romelic samoqalaqo marTlmsajulebis ganxor-

cielebaSi garkveul Rirebul da mniSvnelovan funqcias Seasruleb-

da. swored aseT funqcias asrulebs sisxlis samarTlis saqmeze 

gamotanili ganaCeni _ erTaderTi saSualeba, romliTac SeiZleba 

masSi asaxuli faqtobrivi garemoebebis safuZvelze samoqalaqo saq-

mis warmoebis ganaxleba axlad aRmoCenili garemoebebis gamo. 

rogorc ukve aRiniSna, es gamarTlebulia imiT, rom ganaCenis gasaC-

ivrebis ufleba pirs yvela SemTxvevaSi aqvs, Sesabamisad, mas Seu-

Zlia uaryos is faqtebi, rac masSia warmodgenili, magram is gasaC-

ivrebis uflebas mTel rig procedurul sakiTxebTan dakavSirebuli 

mizezebiT (mag., gamomZieblis, prokuroris dadgenileba da sxv.) ver 

axorcielebs. amdenad, calsaxaa, rom kanonmdeblis mizani samo-

qalaqo procesis garkveul CarCoebSi moqceva da misi, rogorc 

sruliad gansxvavebuli samarTlis, arsidan sisxlis samarTlis yo-

velgvari elementis (garda kanonier ZalaSi Sesuli ganaCenisa) 

amoReba iyo. amgvarad, samoqalaqo procesSi dainteresebul pirTa 

gancxadebebi mtkicebulebaTa siyalbis an samoqalaqo procesis mona-

wileTa danaSaulebrivi qmedebis Sesaxeb, SeiZleba mxolod sisxlis 

samarTlis pasuxisgebaSi micemis safuZveli iyos. amasTan, es ar 

aris sasamarTlos gadawyvetilebis gadasinjvis safuZveli, vidre 

aRniSnuli kanonier ZalaSi Sesuli gamamtyunebeli ganaCeniT ar 

dadasturdeba.14 

  

                                                           
14 iqve. 
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2. saqmis warmoebis ganaxleba sasamarTlo gadawyvetilebisa da 

axlad aRmoCenili faqtobrivi garemoebebis safuZvelze 

2.1. saqmis warmoebis ganaxleba sasamarTlo an sxva organos mier 

miRebuli gadawyvetilebis gauqmebis safuZvelze 

 

ssk-is 423-e muxlis pirveli nawilis `d~ qvepunqti saqmis war-

moebis ganaxlebis kidev ramdenime safuZvels adgens. kerZod, saqmis 

warmoebis ganaxleba dasaSvebia, Tu sasamarTloს ganaCeni, gad-

awyvetileba, ganCineba an sxva organos dadgenileba, romelic am 

gadawyvetilebas safuZvlad daedo, gauqmda. 

zogjer, marTlmsajulebis aqtebis urTierTsavaldebuloobis 

gamo davis gadawyveta sxva saqmeze gamotanil sasamarTlo gad-

awyvetilebas efuZneba.15 samoqalaqo saqmeSi xSirad mtkicebulebebis 

saxiT wardgenilia iseTi mtkicebulebebi, romlebic sisxlis sa-

marTlis saqmeSia mocemuli. maT Soris yvelaze metad mniSvnelovani 

sasamarTlos ganaCenia, romelic samoqalaqo samarTalwarmoebaSi 

zianis anazRaurebis sarCelebSi xSirad gadamwyvet rols asru-

lebs. 16 rac Seexeba gadawyvetilebasa da ganCinebas, romelic 423-e 

muxlis pirveli nawilis `d~ qvepunqtSia mocemuli, aq igulisxmeba 

rogorc samoqalaqo da sisxlis samarTlis, ise administraciul 

saqmeebze, miRebuli ganCineba da gadawyvetileba. aRniSnulTan da-

kavSirebiT sagulisxmoa saqarTvelos uzenaesi sasamarTlos ganmar-

teba, romelmac ssk-is 423-e muxlis pirveli nawilis `d~ qve-

punqts farTo interpretacia misca. kerZod, misi ganmartebiT, Tbi-

lisis sakrebulos 2002 wlis 17 martis dadgenileba, romelic 

safuZvlad daedo Tbilisis saapelacio sasamarTlos 2006 wlis 21 

ivlisis kanonier ZalaSi Sesul gadawyvetilebas, Zaladakargulad 

gamocxadda amave organos 2009 wlis 6 Tebervlis gad-

                                                           
15 iqve. 
16  aRniSnulis naTeli dadasturebaa saqarTvelos samoqalaqo saproceso 

kodeqsis Tavi XXXIV3, romelic calkeuli deliqtiT miyenebuli zianis 

anazRaurebis Sesaxeb sarCelis ganxilvis gamartivebuli wess adgens. am 

TavSi mocemulia 30917-e muxli, romelic sarCelis dasaSvebobis erT-erT 

savaldebulo winapirobas sasamarTlo ganaCenis, rogorc mtkicebulebis 

arsebobas aRiarebs. 
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awyvetilebiT. aRniSnuli warmoadgens 423-e muxlis pirveli nawi-

lis „d“ qvepunqtiT gaTvaliswinebul garemoebas, Tumca konkretul 

SemTxvevas zogadi administraciuli kodeqsi awesrigebs, romlis 61-

e muxlis me-7 nawilis Tanaxmad, administraciul-samarTlebrivi 

aqtis Zaladakargulad gamocxadeba ar iwvevs Zaladakargulad gamo-

cxadebamde warmoSobili samarTlebrivi Sedegebis gauqmebas. aR-

niSnuli normis analizi cxadyofs, rom misi (administraciul-

samarTlebrivi aqtis) Zaladakargulad gamocxadeba ar ukavSirdeba 

Zaladakargulad gamocxadebamde warmoSobili samarTlebrivi Sedeg-

ebis gauqmebas, anu is moqmedebebi, rac am aqtis safuZvelze ganxor-

cielda, marTlzomieria. sakasacio sasamarTlo eTanxmeba saapelacio 

sasamarTlos im dasabuTebas, rom warmodgenili mtkicebulebebis 

erToblivi SefasebiT, saqmis arsebiTad ganxilvis yvela etapze 

ganmcxadebel m.x-as hqonda SesaZlebloba, Tavadve warmoedgina sa-

davo binis Rirebulebis ganmsazRvreli mtkicebuleba. am procesu-

aluri uflebis gamouyeneblobiT ki, m.x-a praqtikulad daeTanxma 

mowinaaRmdege mxaris mier saqmeze wardgenil binis Rirebulebis 

odenobis ganmsazRvrel dokuments. aqedan gamomdinare, Tbilisis 

sakrebulos 2009 wlis 6 Tebervlis #2-6 gadawyvetileba, rom-

liTac Zaladakargulad gamocxadda misive 2002 wlis 27 martis 

№2-1 gadawyvetileba, ar iZleva imis samarTlebriv safuZvels, rom 

gauqmdes aRniSnul dadgenilebaze dayrdnobiT Sedgenili 

damoukidebeli auditoris #463/5 daskvna da am daskvnis sa-

fuZvelze miRebuli Tbilisis saapelacio sasamarTlos 2006 wlis 

21 ivlisis gadawyvetileba.17 

kidev erT saqmeSi, mxare swored aRniSnuli qvepunqtis sa-

fuZvelze iTxovda saqmis warmoebis ganaxlebas. mxaris ganmartebiT, 

sasamarTlom gansxvavebuli Sefaseba misca samkvidros miRebis wess, 

romelic, Tavis mxriv, erT-erT mtkicebulebad da garemoebad iyo 

wardgenili sxva (mxaris mier adre warmoebul) davaSi. sasamarTlos 

ganmartebiT, kanonier ZalaSi Sesuli, rogorc 2012 wlis 11 maisis 

gadawyvetilebiT, ise 2012 wlis 17 ivlisis gadawyvetilebiT 

                                                           
17  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 17 aprilis gadawyvetileba #as-301-289-2012. 
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dadgenilia memkvidreobis miRebis Sesaxeb faqtobrivi garemoeba. erT 

SemTxvevaSi, sasamarTlom miiCnia, rom qonebaze samkvidro gaixsna 

samoqalaqo kodeqsiT dadgenili zogadi wesiT, xolo meore Sem-

TxvevaSi _ komlSi samkvidros ganawilebis specialuri wesis Sesa-

bamisad. amdenad, mxaris mier axlad aRmoCenilad miCneuli garemoeba 

emyareba samkvidros miRebis Taobaze samarTlebriv Sefasebas. aR-

niSnuli ki gamoricxavs ganmcxadeblis moTxovnis dakmayofilebas, 

radganac ssk-is 423-e muxlis arcerTi danawesi amgvari safuZvliT 

saqmis warmoebis ganaxlebis SesaZleblobas ar iTvaliswinebs.18 

ssk-is 423-e muxlSi mocemuli axlad aRmoCenil garemoebaTa 

gamo saqmis warmoebis ganaxlebis safuZveli, rogorc zemoT aRin-

iSna, amomwuravia da ar SeiZleba imdenad farTod ganimartos, rom 

amiT, faqtobrivad, sasamarTlos gadawyvetilebis droSi moqmedabau-

narianoba eWvis qveS dadges. amasTan, literaturaSi gamoTqmulia 

mosazreba, romlis mixedviTac, saWiroa garkveuli cvlilebebis 

Setana da aRniSnuli muxlis ufro metad ganvrcoba. kerZod, Tu 

sakonstitucio sasamarTlo ama Tu im aqts arakonstituciurad 

cnobs, mxares unda hqondes SesaZlebloba, sakonstitucio sasa-

marTlos gadawyvetilebis safuZvelze, axlad aRmoCenil gare-

moebaTa gamo saqmis warmoebis ganaxleba moiTxovos.19 aRniSnuli po-

ziciis erTgvari gamoZaxilia, erTi mxriv, saqarTvelos sa-

konstitucio sasamarTlosa da meore mxriv, uzenaesi sasamarTlos 

gadawyvetileba, romliTac, faqtobrivad, sakonstitucio sasa-

marTlos gadawyvetilebis samarTlebrivi Sinaarsi da misi 

gavrcelebis farglebi ganimarta.20 

gasarkvevia, ramdenad SeiZleba sakonstitucio sasamarTlos gad-

awyvetileba moazrebul iqnes samoqalaqo saproceso kodeqsis 423-e 

                                                           
18 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 3 oqtombris gadawyvetileba #as-944-902-2013. 
19 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, 

Tbilisi, 2012, 732. 
20  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 29 ianvris 

#1/1/543 gadawyvetileba; aseve, saqarTvelos uzenaesi sasamarTlos 

samoqalaqo saqmeTa palatis 2014 wlis 25 martis gadawyvetileba №as-

495-471-2013. 
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muxlis pirveli nawilis `d~ qvepunqtSi. 21  miTiTebuli muxlis 

Sinaarsidan gamomdinare, SeiZleba iTqvas, rom sakonstitucio sasa-

marTlos gadawyvetileba ver gaxdeba saqmis warmoebis ganaxlebis 

safuZveli. 

 

2.2. imave sarCelze gamotanili sasamarTlo gadawyvetileba 

 

ssk-is 423-e muxlis pirveli nawilis `e~ qvepunqtis mixedviT, 

saqmis warmoebis ganaxlebis erT-erTi safuZvelia mxaris mier imave 

sarCelis mimarT sasamarTlos kanonier ZalaSi Sesuli gada-

wyvetilebis wardgena. zogjer sasamarTlo ganxilva ise mimdi-

nareobs, rom erT-erTma mxarem arc ki icis aRniSnulis Taobaze. es 

SesaZloa sxvadasxva mizezis gamo (maT Soris, sasamarTlo uwyebis 

Caubarebloba da sxv.) moxdes. aseT SemTxvevaSi mxares, romelsac 

sasamarTlo uwyeba kanoniT dadgenili wesiT ar Cabarebia, SeuZlia 

sasamarTlos gadawyvetileba gaasaCivros. arsebobs iseTi Sem-

Txvevebi, rodesac mxare mogvianebiT aRmoaCens, rom ukve dam-

Tavrebul sasamarTlo processa da sarCelze ufro adre arsebobda 

sxva sasamarTlo gadawyvetileba, romelic amave sarCels exeboda. 

swored es SemTxvevaa 423-e muxlis pirveli nawilis `e~ qvepunqtSi 

mocemuli.  

praqtikaSi sakmaod rTulia imis dadgena, Tu vin unda amtkicos 

garemoeba, rom mis mier aRZrul sarCelze sasamarTlo gad-

awyvetileba jer ar arsebobs. es unda iyos mosarCele, mopasuxe Tu 

zogadad, sasamarTloa valdebuli gadaamowmos, arsebobs Tu ara 

mxareTa Soris imave davis sagansa da sarCelze sasamarTlos gad-

awyvetileba. vinaidan samoqalaqo saproceso kanonmdebloba da 

zogadad, procesi, agebulia SejibrobiTobisa da dispoziciurobis 

principze, savaraudod, mainc mopasuxea valdebuli, waradginos 

Sedaveba da gadawyvetileba, Tu ukve aseTi arsebobs ganxilvaSi my-

of sarCelze. im SemTxvevaSi, Tu gadawyvetileba realurad 

arsebobs, magram aRniSnulis Taobaze mxarem ar icis, swored aseT 

                                                           
21  Sead., qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso 

samarTali, Tbilisi, 2012, 732. 
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SemTxvevaSi SeiZleba ssk-is 423-e muxlis `e~ qvepunqtis sa-

fuZvelze, mxarem axlad aRmoCenil garemoebaTa gamo saqmis warmoe-

bis ganaxleba moiTxovos.22 

amdenad, mxarisTvis saqmis ganxilvis procesSi obieqturad Seu-

Zlebeli unda iyos imis codna, rom mimdinare saqmeze ukve arsebobs 

kanonier ZalaSi Sesuli sasamarTlos gadawyvetileba, winaaRmdeg 

SemTxvevaSi, is mogvianebiT axlad aRmoCenili garemoebis gamo saq-

mis warmoebis ganaxlebas (423-e muxlis pirveli nawilis `e~ qve-

punqtis safuZvelze) veRar moiTxovs. kanoni savaldebulod miiCnevs 

kanonier ZalaSi Sesul gadawyvetilebas, Tumca SeiZleba isec 

moxdes, rom mxarem jer kidev kanonier ZalaSi Seusvleli sasa-

marTlos gadawyvetileba warudginos. aseT SemTxvevaSi, saqmis war-

moebis ganaxleba ar moxdeba im martivi mizezis gamo, rom ssk-is 

275-e muxlis pirveli nawilis `e~ qvepunqtis safuZvelze, sasa-

marTlo sarCels ganuxilvelad datovebs. 

 

2.3. axlad aRmoCenili garemoebebi/faqtebi 

 

ssk-is 423-e muxlis me-3 nawilis Tanaxmad, 423-e muxlis 

pirveli nawilis `e“-„v“ qvepunqtebSi23 aRniSnuli safuZvlebiT saq-

mis ganaxleba dasaSvebia, Tu mxares Tavisi bralis gareSe ar hqonda 

SesaZlebloba, saqmis ganxilvisa da gadawyvetilebis miRebis dros 

warmoedgina kanonier ZalaSi Sesuli da imave sarCelze gamotanili 

gadawyvetileba an mieTiTebina axal garemoebebsa da mtkicebulebeb-

ze.  

saqarTvelos uzenaesi sasamarTlos ganmartebiT, saqmis warmoebis 

ganaxleba ssk-is 423-e muxlis pirveli nawilis „v“ qvepunqtiT 

gaTvaliswinebuli safuZvliT dasaSvebia mxolod maSin, Tu mxares 

                                                           
22 ssk-is 423-e muxlis me-3 nawili. 
23 423-e muxlis pirveli nawilis `v~ qvepunqtis Tanaxmad, saqmis warmoebis 

ganaxleba dasaSvebia, Tu mxarisaTvis cnobili gaxda iseTi garemoebebi da 

mtkicebulebebi, romlebic, adre rom yofiliyo wardgenili sasamarTloSi 

saqmis ganxilvis dros, gamoiwvevda misTvis xelsayreli gadawyvetilebis 

gamotanas. 
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Tavisi bralis gareSe ar hqonda SesaZlebloba, saqmis ganxilvisa da 

gadawyvetilebis miRebis dros warmoedgina kanonier ZalaSi Sesuli 

da imave sarCelze gamotanili gadawyvetileba an mieTiTebina axal 

garemoebebsa da mtkicebulebebze. axlad aRmoCenil garemoebaTa gamo 

saqmis warmoebis ganaxlebis safuZvlad kanonmdebeli miiCnevs mxaris 

mier axali garemoebisa da mtkicebulebis, anu saqmisaTvis mniS-

vnelobis mqone iseTi faqtis (faqtobrivi viTarebis) da iseTi 

mtkicebulebis Setyobas, romelic saqmis arsebiTad ganxilvis 

etapze arsebobda, obieqturad iyo ucnobi da saSualo windaxedu-

lobis farglebSi maTi Setyoba mxarisaTvis SeuZlebeli iqneboda. 

amgvar mtkicebulebad ver iqneba miCneuli ganmcxadeblis mier 

wardgenili mtkicebulebebi, vinaidan saqmis arsebiTi ganxilvis 

dros mxare uTiTebda garemoebebze, romelTa dadasturebac am 

mtkicebulebiT surs da im etapze wardgenili mtkicebulebebiT ver 

daadastura maTi namdviloba. 24  praqtikaSi iyo SemTxveva, rodesac 

piri iTxovda saqmis warmoebis ganaxlebas im safuZvliT, rom sa-

kasacio saCivris sasamarTloSi kanoniT dadgenili vadis darRveviT 

wardgena gamoiwvia im garemoebam, rom mosamarTlis TanaSemwem, mi-

uxedavad mis mimarT araerTgzis piradi Tu  satelefono  moTx-

ovnisa, gadawyvetilebis asli mxares (gasaCivrebis uflebis mqone 

mxares) droulad ar Caabara. sakasacio sasamarTlom ganmcxadeblis 

miTiTebuli msjeloba ar gaiziara da aRniSna, rom ganmcxadeblis 

mier gauqmebis safuZvlad warmodgenili argumenti, axlad aRmo-

Cenil garemoebaTa gamo saqmis warmoebis ganaxlebis kanoniT 

dadgenil winapirobebs ar pasuxobda25 

mniSvnelovania, ganisazRvros mtkicebis tvirTis sakiTxic. 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, ganmcxadebeli, ro-

melic moiTxovs saqmis warmoebis ganaxlebas, valdebulia, amtkicos 

da sarwmunod daadasturos rogorc mtkicebulebis saTanadooba, 

ise misi arabraleuloba am mtkicebulebis manamde mopovebis Seu-

                                                           
24  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 8 oqtombris gadawyvetileba #as-1080-1031-2013. 
25 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 

wlis 12 dekembris gadawyvetileba #as-3186-a-11-2013. 
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Zlebelobis Taobaze. 26  amgvarad, saqmis warmoebis ganaxlebaze gan-

cxadeba, erTi mxriv, kanonmdeblobiT dadgenil samarTlebriv sa-

fuZvlebsa da meore mxriv, mxaris aqtiurobazea dafuZnebuli.  

 

daskvna 

 

warmodgenili msjelobidan gamomdinare, ramdenime mniSvnelovani 

sakiTxis gamoyofaa SesaZlebeli. upirveles yovlisa, unda aRin-

iSnos, rom ukve damTavrebuli, Sesabamisad, kanonier ZalaSi Sesuli 

sasamarTlos gadawyvetilebis gauqmeba da saqmis warmoebis ganaxle-

ba SesaZlebelia mxolod kanoniT mkacrad gansazRvrul SemTxveveb-

Si.  

sasamarTlo praqtikis ganviTarebisa da erTgvarovnebisaTvis 

saWiroa, rom qveda instanciis sasamarTloebma gaiTvaliswinon 

zemdgomi, gansakuTrebiT ki uzenaesi sasamarTlos mier dadgenili 

samosamarTlo samarTali. am procesSi aucilebelia, qvemdgomma sasa-

marTloebma erTmaneTisagan mkveTrad gamijnon sisxlis samarTlis 

saqmeze mopovebuli is mtkicebulebebi, romlebic samoqalaqo sa-

marTalwarmoebaSi samoqalaqo saqmis mimarT aris relevanturi. am 

TvalsazrisiT, gansakuTrebiT mniSvnelovania sxvadasxva saxelmwifo 

organos mier miRebuli samarTlebrivi aqtebis roli samoqalaqo 

saqmeze, saqmis warmoebis ganaxlebis procesSi.  

kanoni sisxlis samarTlis saqmeze miRebul procedurul gada-

wyvetilebebs saqmis warmoebis ganaxlebis safuZvlad aRar aRiarebs. 

saqmis ganaxleba ki mxolod sisxlis samarTlis saqmeze sasa-

marTlos mier gamotanili ganaCenis safuZvelzea SesaZlebeli. 

zemoaRniSnulis gaTvaliswinebiT, SeiZleba iTqvas, rom saqmis war-

moebis ganaxleba garkveuli sfecifikurobiT xasiaTdeba da sasa-

marTlos mxridan frTxil damokidebulebas iTxovs. imis gaT-

valiswinebiT, rom samoqalaqo da sisxlis samarTlis principebi 

                                                           
26  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 9 ianvris ganCineba #as-1093-1041-2013; saqarTvelos uzenaesi sasa-

marTlos samoqalaqo saqmeTa palatis 2013 wlis 3 ivnisis ganCineba #as-

273-260-2013. 
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erTmaneTisgan radikalurad gansxvavdeba, kanonmdeblis mier 

zemoaRniSnuli sakanonmdeblo cvlilebis ganxorcieleba gamarTle-

bulad unda CaiTvalos. axlad aRmoCenili garemoeba mxolod sasa-

marTlos gadawyvetilebiT an ganaCeniT unda mtkicdebodes. amasTan, 

saqmis warmoebis ganaxleba upiratesad mxaris darRveuli 

uflebebis dacvis myari da efeqturi saSualeba unda iyos.  
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samoqalaqosamarTlebrivi urTierTobis 

arsis gagebisTvis 

 

mixeil biWia* 

 

Sesavali 

 

samoqalaqosamarTlebrivi urTierTobis arsis dadgena mraval-

aspeqtiani problemaa. is ukavSirdeba, upirveles yovlisa, sakiTxis 

Seswavlas samarTlis Teoriis WrilSi, xolo Semdeg _ logikurad 

kvlevis gadasvlas civilistur sawyisebze. Sesabamisad, zogadsa-

marTlebrivi debulebebi xels uwyobs samoqalaqosamarTlebrivi 

urTierTobis arsis gagebas, magram, vinaidan SeuZlebelia am statiis 

farglebSi Temis TiToeuli aspeqtis ganxilva, yuradReba gamaxvil-

deba mxolod mis ramdenime aqtualur detalze.  

kvlevis miznebidan gamomdinare, dasadgenia, samoqalaqosamarTle-

brivi urTierToba idealuri movlenaa, realuri Tu idealur-

realuri. am sakiTxTan dakavSirebiT qarTul iuridiul mecniereba-

sa1 da ucxour (maT Soris dasavlur) civilistikaSi2 saintereso 

                                                 
* samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis iuridiuli fakultetis mowveuli leqtori, sdasu-sa da 

Tbilisis saswavlo universitetis asocirebuli profesori, advokati. 
1 samarTlis TeoriaSi am sakiTxze arsebuli mosazrebebis Sesaxeb ix., 

vaCeiSvili al., samarTlebrivi urTierTobis cnebisTvis, Jurn. `sabWoTa 

samarTali~, #6, 1964; naneiSvili g., samarTlis filosofiis sakiTxebi, 

Tbilisi, 1992; savaneli b., samarTlis Teoria (iurisprudencia), Tbilisi, 

1993; surgulaZe i., xelisufleba da samarTali, o. gamyreliZis Targmani, 

Tbilisi, 2002; xubua g., samarTlis Teoria, Tbilisi, 2004. qarTul iuri-

diul sivrceSi erT-erTi yvelaze saintereso polemikis Taobaze ix., 

gegenava d., qarTuli samarTlebrivi istoriis azrovnebidan: surgulaZe-

naneiSvilis polemika, wignSi: surgulaZisa da naneiSvilis polemika, d. 

gegenavas redaqtorobiT, Tbilisi, 2012, 7-12. kerZo samarTlis mecnierebaSi 

arsebuli mosazrebebis Taobaze ix., zoiZe b., sakuTrebis samarTlebrivi 

urTierTobis bunebisTvis, saqarTvelos ssr mecn. akademiis `macne~, 

ekonomikisa da samarTlis seria, #1, 1986; CitoSvili T., absolutur da 

relatiur uflebaTa zogierTi samarTlebrivi aspeqti, krebulSi: zurab 
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mosazrebebia gamoTqmuli, Tumca masze dResac SeTanxmebuli 

Tvalsazrisi ar arsebobs, rac samoqalaqosamarTlebrivi ur-

TierTobis ontologiuri bunebis garkvevis mizniT saTanado akad-

emiur Sefasebas saWiroebs.  

amasTan, kvlevis mizania, ganisazRvros samoqalaqosamarTlebrivi 

urTierTobis cnebis moculoba, kerZod, samoqalaqosamarTlebrivi 

urTierTobis SinaarsSi mxolod ufleba-movaleobebi Sedis Tu aseve 

moqmedebebic. zemoaRniSnuli sakiTxebis garkveva gavlenas axdens 

iseT Teoriul-praqtikuli mniSvnelobis problemis Seswavlaze, 

rogoricaa, samoqalaqosamarTlebrivi urTierTobis obieqti, ur-

TierTobaTa klasifikacia da sxv. amas uaRresad didi mniSvneloba 

aqvs meTodologiuri da praqtikuli TvalsazrisiT. 

sayuradReboa regulaciuri da dacviTi samarTlebrivi ur-

TierTobebis specifikis dadgenis problemac, raTa ganisazRvros 

samoqalaqosamarTlebrivi urTierToba regulaciuri xasiaTisaa Tu 

                                                                                                         
axvlediani 70, r. Sengelias redaqtorobiT, Tbilisi, 2004; kereseliZe d., 

kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009 da sxv. 
2 zogadad samarTlebrivi urTierTobis arsis Sesaxeb ix., Кечекьян С., 

Правоотношения в Социалистическом Обшестве, Москва, 1958; Ткаченко Ю., 

Методологические Вопросы Теории Правоотношений, Москва, 1980; Алексеев 

С., Общая Теория Права, т.II, Москва, 1982. civilistikaSi aRniSnuli 

sakiTxis Taobaze gamoTqmuli mosazrebebis Sesaxeb ix. Иоффе О., 

Правоотношение по Советскому Гражданскому Праву, Л., 1949; Эннекцерус 

Л., Кипп Т., Вольф М., Курс Германского Гражданского Права, т.1, Введение и 

Общая Часть, Перевод с 13-го немецкого издания К. Граве, Г. Полинской и В. 

Альтшулера, Под редакцией, с Предисловием и Вводнымы Замечаниями Д. 

Генкина и И.Новицкого, Москва, 1949; Генкин Д., Право Собственности в 

СССР, 1961; Мотовиловкер Е., Теория Регулятивного и Охранительного 

Права, Воронеж, 1990; Крашенинников Е., Учение Муромцева о Защищаемих 

и Защищающих Отношениях, В Материалы Научной Конференции: «Вопросы 

теории охранительных правоотношений», Ярославь, 1991. ix., Savigny F. C.v., 

System des heutigen Römischen Rechts, Bd.I, Berlin, 1840; B. Windscheid, Lehrbuch 

des Pandektenrechts, 7. Aufl., 1. Band, Frankfurt a.M. 1891, §37; Brox H., 

Allgemeiner Teil des Bürgelichen Gesetzbuchs, Sechste, verbesserte Auflage, Köln-

Berlin-München, 1982; Aden M., BGB-Leicht, Einfȕhrung in das Recht des 

Bȕrgerlichen Gesetzbuches, München Wien, 2001; Bydlinski P., Grundzüge des 

Privatrechts für Ausbildung und Praxis, 7., wesentlich ȕberarbeitete Aufl., Wien, 2007 

da sxv. 
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dacviTi. es, Tavis mxriv, am urTierTobis obieqtis arsis garkvevis 

umniSvnelovanesi winapirobaa da brunvaunarian Tu brunvauunaro 

sikeTeTa dacvis TaviseburebaTa Seswavlas exeba, rasac praqtikuli 

datvirTvac aqvs. amdenad, winamdebare kvleva aris mcdeloba, 

sxvadasxva naSromis safuZvelze ganisazRvros samoqalaqosamarTle-

brivi urTierTobis arsi da sadavo sakiTxebis gadawyvetis gzebi. 

 

1. moZRvreba samarTlebrivi urTierTobis arsis Sesaxeb 

1.1. samarTlebrivi urTierToba, rogorc realuri movlena 

 

samarTlebrivi urTierTobis arsis Sesaxeb arsebobs ramdenime 

mosazreba. erT-erTi Teoriis mixedviT, samarTlebrivi urTierToba 

ganixileba samarTlis normiT mowesrigebul faqtobriv urTierTo-

bad.3 es mosazreba samarTlebriv fenomenebs xsnis fsiqologizmis 

gavleniT, adamianis sulieri cxovrebis individualuri movlenebiT, 

ris gamoc samarTlebrivi urTierTobis namdvili buneba araa 

gamokveTili.4 sagulisxmoa, rom `samarTlebrivi~ urTierToba ar 

warmoiSoba cariel adgilas da araa urTierTobis damoukidebeli 

saxe. arsebobs ara `wminda~ samarTlebrivi urTierToba, aramed 

sazogadoebrivi urTierTobis mxolod samarTlebrivi mowesrigeba. 

amasTan, samarTlebrivi urTierTobis, rogorc sazogadoebrivi ur-

TierTobis, ganxilva ar ekuTvnis iuridiul problematikas, vinaidan 

am aspeqts samarTlebrivi urTierToba gahyavs `wminda~ iuridiuli 

sferodan, radgan, upirveles yovlisa, urTierToba realuri 

movlenaa; meore, sazogadoebrivi urTierTobis Semadgeneli nawilia 

moqmedeba, romelsac sagnobrivi xasiaTi unda hqondes, anu realuri 

unda iyos;5 mesame, urTierToba relatiuri da sasrulia; meoTxe, 

                                                 
3  ix., Халфина Р., Общее Учение о Правоотношении, Москва, 1974, 7, 23.  
4 ix., gamyreliZe o., irodion surgulaZe da misi wigni `xelisufleba da 

samarTali~, wignSi: surgulaZe i., xelisufleba da samarTali, o. 

gamyeliZis Targmani, Tbilisi, 2002, 18. 
5 realuri sferos am niSnebze ix., Ткаченко Ю., Методологические Вопросы 

Теории Правоотношений, Москва, 1980, 99-100, 102, 104, 107. 



123 

urTierToba araa abstraqtuli, is konkretulia. es niSnebi ki 

realuri sferosTvisaa damaxasiaTebeli.6  

 

1.2. samarTlebrivi urTierToba, rogorc idealuri movlena 

 

calke gamoiyofa mosazreba, romlis Tanaxmad, samarTlebrivi 

urTierToba mxolod subieqtTa uflebebisa da movaleobebis 

kavSiria, romlebic samarTlis subieqtTa SesaZlebeli da auci-

lebeli moqmedebis individualur models asaxavs. saqme isaa, rom 

iurisprudenciaSi termini `modeli~ samarTlis normis arsis gad-

mosacemad gamoiyeneba. am modelis Taviseburebaa misi ganxilva 

uflebisa da movaleobis saSualebiT. amdenad, moqmedebis modeli ar 

SeiZleba iyos da arc aris moqmedeba an sazogadoebrivi urTi-

erToba, aramed miiCneva mocemuli moqmedebisa da mis safuZvelze 

warmoSobili urTierTobis azrobriv saxed (jerarsul formad). 

amasTan, samarTlebriv urTierTobad jerarsuli modelis aRiareba 

gamoricxavs samarTlebrivi urTierTobis, rogorc sazogadoebrivi 

urTierTobis, arsebobis SesaZleblobas.7 samoqalaqosamarTlebrivi 

urTierToba unda ganixilebodes im iuridiuli formis xarisxSi, 

romelsac urTierToba regulirebis procesSi iZens. is gan-

isazRvreba sazogadoebrivi urTierTobis mowesrigebis iuridiul 

formad, romelic kanonis safuZvelze SesaZlo moqmedebis saSu-

alebisa (uflebisa) da aucilebeli moqmedebis masStabidan (mo-

valeobidan) gamomdinareobs. Sesabamisad, iuridiuli formis dia-

pazoni orgvaria, vinaidan saqme exeba SesaZlo an aucilebel sfer-

os,8 Tumca es mosazreba arsisa da jerarsis mimarTebas srulad ver 

asaxavs. 

 

                                                 
6 realuri arsis moyvanili maxasiaTeblebis Sesaxeb ix., avaliani s., Te-

oriuli filosofia, Tbilisi, 2007, 35, 36, 38. 
7 ix., Ткаченко Ю., Методологические Вопросы Теории Правоотношений, 

Москва, 1980,  96-97, 106-108. 
8 ix., Красавчиков О., Категории Науки Гражданского Права, Избранные 

труды, т.2, Москва,  2005, 24-25, 21. 
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1.3. samarTlebrivi urTierToba _ idealur-realuri Tu specif-

ikuri movlena? 

 

zogadad, samarTlebrivi urTierTobis arsis swori gageba Sesa-

Zlebelia TviT am urTierTobis Semadgeneli nawilebis guldasmiTi 

da zusti analizis gziT. magaliTad, samarTlebrivi urTierTobis 

subieqtebis, iuridiuli da fizikuri pirebis, arseboba realur 

sferos miewereba.9 sagulisxmoa, rom termini `piri~ warmodgeba 

laTinuri sityvisgan “persona”, romelic, ZiriTadad, `rolis, xasi-

aTis, niRbis~ mniSvnelobiT gamoiyeneba. Zvel romSi msaxiobebi ata-

rebdnen niRabs (persona), romelic warmoadgenda am piris Tavise-

burebebs, rasac is sazogadoebas warudgenda.10 marTalia, aq sauba-

ria fizikur pirze, magram iuristisTvis ufro sainteresoa `piris~ 

niRabs amofarebuli adamiani samarTlebrivi gagebiT. aseve, gasaT-

valiswinebelia, rom adamiani moicavs or gansxvavebul _ realur 

da idealur sawyiss. misi biologiuri struqtura da fsiqikuri 

procesebi realur sferos ekuTvnis.11 iuridiul pirs ramdenime 

ZiriTadi niSani unda hqondes, rac mis idealur bunebas gamoxatavs, 

Tumca realur momentebsac gulisxmobs, vinaidan mis ukan SeiZleba 

fizikuri pirebi (an piri) moiazrebodes.12 amdenad, samarTlebrivi 

urTierToba, am gagebiT, realur-idealur elementebs moicavs. 

                                                 
9 ix., o. gamyreliZis Sesavali wignSi: surgulaZe i., xelisufleba da sa-

marTali, o. gamyreliZis Targmani, Tbilisi, 2002, 19. 
10 Fuhrmann M., Persona, ein römischer Rollenbegriff, in: Marquard O., Stierle K. 

(Hrsg.), Identität (Poetik und Hermeneutik VIII, München, 1979), 83-106, 2069; hrsg. 

Cohen D. unter Mitarbeit von Müller-Luckner E., München: Oldenbourg, 2002, 157; 

Godin C., Philosophische Grundbegriffe für Dummies, Das Pocketbuch, ÜBersetzung 

aus dem Französischen von Fehn O., Wheinheim, 2012, 122.  
11 realuri arsis am niSnis Sesaxeb ix., avaliani s., Teoriuli filosofia, 

Tbilisi, 2007, 37; amasTan, fizikuri piris samarTalsubieqtobisaTvis 

aucilebelia da sruliad sakmarisi uflebaunarianobis qona. bunebaSi cocx-

ali adamianis arseboba TavisTavad gulisxmobs misi saxiT samarTlis 

subieqtis arsebobas. ix., juReli T., fizikur pirTa samarTalsubieqtoba 

(SedarebiT-samarTlebrivi kvleva qarTuli da franguli samarTlis 

magaliTze), Tbilisi, 2007, 66.  
12 am debulebis Sesaxeb ix., surgulaZe i., xelisufleba da samarTali, o. 

gamyreliZis Targmani, Tbilisi, 2002, 93. 
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rac Seexeba samarTlebrivi urTierTobis Sinaarss, masSi moiaz-

reba ufleba-movaleoba, romelic realuri cxovrebis kanonzomi-

erebas ar emorCileba, vinaidan adamianis fsiqikur samyaroSi mimdi-

nare procesebze araa damokidebuli.13 aq amosavalia modeli, rome-

lic azrobriv models warmoadgens da cnobierebis sferoSi 

arsebobs.14 moqmedebis individualuri modeli ki gamoixateba 

moqmedebis individualuri SesaZleblobiTa (uflebiTa) Tu aucile-

blobiT (movaleobiT).15 jerarsi momavlisadmi kuTvnilebaa, vinaidan 

is jer kidev ganuxorcielebelia, magram sasurvelia, rom iyos. am-

denad, am gagebiT, jerarsi idealia. ideali isaa, rac unda iyos, 

magram realurad araa. ideali usasrulobaa. samarTlis norma je-

rarsuli formiT asaxavs ufleba-movaleobas, romlebic samarTle-

brivi urTierTobis Sinaarsis idealur bunebaze miuTiTebs. ufleba-

movaleoba idealuria, vinaidan ideali usasrulobaa. ideali ganx-

orcielebiT gadainacvlebs arsis sferoSi; idealuri arsi zogadi 

da abstraqtulia,16 rac ufleba-movaleobisTvisaa damaxasiaTebeli. 

marTalia, uflebasa da movaleobas Soris damokidebuleba 

cxovrebiseuli urTierTobis SinaarsTan SedarebiT TavisTavad sag-

nobriv erTianobas qmnis, magram sagnobrivi Sinaarsis TavisTavadoba 

ar gamoricxavs garkveul urTierTqmedebas realur cxovrebiseul 

procesebsa da wminda samarTlebriv elementebs Soris, romlebic 

samarTlebriv urTierTobaSia. iuridiuli urTierTobis obieqti 

araa raRac izolirebulad arsebuli. Tu iuridiuli urTierToba 

samarTlis ZiriTad kategoriaSi gamoxatuli formaa, maSin obieqtis 

                                                 
13 ix., o. gamyreliZis Sesavali wignSi: surgulaZe i., xelisufleba da sa-

marTali, o. gamyreliZis Targmani, Tbilisi, 2002, 23 
14 idealuris problema mxolod Tavis tvinisa da idealuris urTierTobis 

formiT ar xorcieldeba. ar unda moxdes idealurisa da fsiqikuris 

gaigiveba. cnobiereba, rogorc samyaros Semecneba, rogorc idealuri 

sinamdvile, efuZneba fsiqikurs, fsiqikurTan aris dakavSirebuli, magram am 

ukanasknelisagan Tvisebrivad gansxvavdeba. ix., juReli o., idealuris gno-

seologiuri aspeqti, Tbilisi, 1988, 9, 15. 
15 ix., Ткаченко Ю., Методологические Вопросы Теории Правоотношений, 

Москва, 1980, 107. 
16 idealuri arsis am niSnebis Sesaxeb ix., avaliani s., Teoriuli filoso-

fia, Tbilisi, 2007, 218-219, 341, 342, 47. 
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cneba unda ganixilebodes am urTierTobis SemadgenlobaSi, romelic 

sxvadasxva konkretul SemTxvevaSi niadag samarTlebrivi mowes-

rigebis SuagulSi imyofeba. amitom is aris mocemuli mowesrigebis 

Sinagan meqanizmSi CarTuli elementi, rogorc mniSvnelovani 

faqtori mowesrigebisTvis, vinaidan iuridiuli urTierToba kon-

kretul formaSi ar SeiZleba am elementis gareSe arsebobdes.17 

samarTlebrivi urTierToba Tavidanve mocemulia, rogorc sazoga-

doebrivi urTierTobis samarTlebrivi mowesrigebis abstraqtuli 

sqema, romlis gadasvla ufleba-movaleobis wminda samarTlebriv 

kategoriaSi SesaZlebelia mxolod samarTlebrivi urTierTobis 

obieqtis meoxebiT.18 aseve, subieqti da obieqti, romlebic, erTi 

SexedviT, faqtobrivi elementebia, sulac araa bunebidan momdinare, 

aramed samarTlebrivi regulirebis sistemis elementebia; amitom 

isini samarTlebriv kanonzomierebas eqvemdebareba. maTi `bunebrivi~ 

Sinaarsi am SemTxvevebSi, rogorc irodion surgulaZe aRniSnavs, 

mxolod sayrden wertils qmnis, romelzec axali wminda iuridi-

uli Tvisebebi Sendeba. swored mocemuli niSnebis gamo Sedis `bu-

nebrivi obieqti~ samarTlebrivi formebis kanonzomierebaSi.19 amas-

Tan, obieqti realuri sferos obieqtia; meore, sazogadoebrivi ur-

TierTobis Semadgeneli nawilia moqmedeba, romelsac sagnobrivi 

xasiaTi unda hqondes;20 aseve, obieqti sasrulia, konkretulia, 

unikaluria da SeiZleba mizez-Sedegobriv kavSirSi aRmoCndes 

sxvasTan, droSi arsebuli samyaros kuTvnilebaa,21 e.i. realur 

sawyissac Seicavs. Sesabamisad, samarTlebrivi urTierTobis mona-

wile ufleba-movaleobis gziT samarTlebriv Zalauflebas avrce-

lebs mocemuli urTierTobis obieqtze. amdenad, samoqalaqosa-

marTlebrivi urTierToba, erTi SexedviT, realur-idealuri mov-

                                                 
17 surgulaZe i., xelisufleba da samarTali, o. gamyreliZis Targmani, 

Tbilisi, 2002, 135-137. 
18 iqve, 144-145. 
19 iqve, 188. 
20 realuri sferos am niSnebis Sesaxeb ix., Ткаченко Ю., Методологические 

Вопросы Теории Пра- воотношений, Москва, 1980, 104, 107. 
21 realuris arsis zemomoyvanili niSnebis Sesaxeb ix., avaliani s., Teori-

uli filosofia, Tbilisi, 2007, 39, 47, 41-42, 35. 
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lenaa, Tumca es kombinacia Sinagan winaaRmdegobas Seicavs, ris gam-

oc es momenti unda dazustdes. 

marTalia, samoqalaqosamarTlebriv urTierTobaSi orive (re-

alur-idealuri) sawyisi moiazreba, magram samarTlebrivi ur-

TierToba arc erTia (idealuri) mxolod da arc meore (realuri). 

samoqalaqosamarTlebrivi urTierToba arsis sfero ver iqneba, 

radgan es mis sociologizmamde dayvanas utoldeba, jerarsi ver 

iqneba, vinaidan am SemTxvevaSi samarTlis normisa da samarTlebrivi 

urTierTobis gaigiveba xdeba, aseve samarTlebrivi urTierToba ar-

sis sferos momentebsac Seicavs. Tumca samarTlebrivi urTierToba 

arc realur-idealuri movlenaa, aramed is aris maT Soris Sual-

edi.22 saxeldobr, moqmedeba, romliTac norma (jerarsi) unda ganx-

orcieldes, marTlwesrigis sferoa. e.i. erTi mxriv, samarTlis 

norma modelia, meore mxriv, arsebobs marTlwesrigi. aq logikuria 

daisvas SekiTxva: sad aris samarTlebrivi urTierToba?23 pasuxi 

Semdegia: sazogadoebrivi urTierTobis sistemaSi arsebobs faqtebi 

da urTierTobebi, romelTac iuridiuli buneba aqvs. kanonmdeblis 

amocana maTi aRmoCena da marTebulad gagebaa. amitom samarTlebrivi 

urTierToba genetikurad saTaves iRebs sazogadoebrivi ur-

TierTobidan, misi samarTlebrivi bunebidan. amdenad, arsisa da je-

rarsis mimarTebas srulad akmayofilebs debuleba imis Sesaxeb, rom 

samarTlebrivi urTierToba sazogadoebrivi urTierTobis mowes-

rigebis xerxia. samarTlis norma jerarsulia, marTlwesrigi arsis 

sferos miekuTvneba. samarTlebrivi urTierToba jerarsis arsSi 

                                                 
22 marTlzomieri qcevis ganxorcielebis Sedegad warmoiSoba marTlwesrigi, 

xolo marTlwesrigSi samarTlis normaTa gadayvanis normatiuli xerxi 

samarTlebrivi urTierTobaa. aRniSnulze ix., naWyebia g., sisxlis sa-

marTlis sagani, Tbilisi, 1997, 117. 
23 iqve, 127. arsebobs azri, romlis Tanaxmad, marTlwesrigi jerarsuli 

wesrigia. samarTlebrivi urTierToba samarTlis normiT mowesrigebuli 

individebs an individebsa da sagnebs Soris urTierTobaa. aRniSnulze ix., 

xubua g. samarTlis Teoria, 2004, 199, 200. 
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gadasvlis sferoa.24 aseve, sagulisxmoa, rom urTierTdapirispir-

ebulni, imave dros, urTierTarsebobas ganapirobebs, Tumca Tezisisa 

da antiTezisis dapirispireba, urTierTuaryofa sinTezis miRebiT 

sruldeba, rac pirveli oris jami ki ar aris, aramed TiToeuli 

maTganis dadebiTi momentis SenarCuneba da amiT ganviTarebis pro-

cesSi aRmasvla, Zvelis uaryofa da axlis dafuZneba.25 swored es 

procesi viTardeba realurisa da idealuris sinTezirebiT, rac 

sabolood raRac axals _ mesames qmnis.  

 

2. samoqalaqosamarTlebrivi urTierTobis materialuri da iu-

ridiuli Sinaarsis Tanafardoba 

 

samarTlis mecnierebaSi ganasxvaveben samarTlebrivi urTierTobis 

materialur da iuridiul Sinaarss. pirveli gamoixateba faqtobriv 

urTierTobaSi da warmodgenilia wminda faqtebis saxiT, meore 

ganixileba samarTlebrivi urTierTobis formalur elementad, 

romlis ZaliTac faqtobrivi urTierToba samarTlebriv formas 

iZens.26 swored samarTlebrivi urTierTobis iuridiul Sinaarss 

asaxavs samarTlebrivi urTierToba, rogorc specifikur ideolo-

giur formaSi gadmocemuli faqtobrivi urTierToba. rac Seexeba 

samarTlebrivi urTierTobis materialur Sinaarss, is faqtobrivi 

moqmedebaa, romelic uflebamosilma pirma SeiZleba Seasrulos, 

xolo movalem unda ganaxorcielos. rogorc bratusi aRniSnavda, 

`samarTlebrivi urTierTobis Sinaarsi ara mxolod subieqtebis Ses-

aZlebeli da aucilebeli moqmedebaa (ufleba-movaleobani), aramed 

ufleba-movaleobebis SesrulebasTan dakavSirebuli faqtobrivi 

moqmedeba misi mravalgvari SinaarsiT (ekonomikuri, xelisuflebiT-

organizaciuli, socialur-kulturuli da sxva)~27. agarkovi 

                                                 
24 marTlwesrigisa da samarTlis, aseve ufleba-movaleobis ur-

TierTmimarTebis Sesaxeb ix., Саванели В., Правопорядок и Юридическая 

Практика (Методологические Проблемы), Тбилиси, 1981, 17-52, 76-89. 
25 ix., avaliani s., Teoriuli filosofia, 2007, 40-41. 
26 Savigny F.C.v., System des heutigen Römischen Rechts, Bd.I, Berlin, 1840, 333. 
27 Алексеев С., Общая Теория Права. т.II, Москва, 1982, 112, 114. 
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samoqalaqosamarTlebrivi urTierTobis Sinaarsad miuTiTebs ara 

uflebebsa da movaleobebs, aramed urTierTobis subieqtTa moq-

medebas.28  

ramdenadac cnobilia, ufleba-movaleobebi TavisTavad ar xor-

cieldeba, isini cxovrebaSi sruldeba moqmedebebis (anu realuri 

sferos) saSualebiT, magram es rodi niSnavs imas, rom moqmedebac 

samarTlebrivi urTierTobis SinaarsSi moiazreba; aRniSnuli adas-

turebs mxolod imas, rom ufleba-movaleoba arsis movlenas 

ukavSirdeba, magram arsis sfero araa da ar ukargavs ufleba-mo-

valeobas idealuris Sinaarss. mocemul SemTxvevaSi dauSvebelia 

faqtis msjelobaze gadasvla, romelic mis idealurobas gamoric-

xavs, vinaidan ufleba-movaleoba unda ganixilebodes samarTlebriv 

WrilSi. Tumca idealuri formiT arsebul ufleba-movaleobebSi 

dakvirvebuli Tvali xSirad SeniSnavs faqtobrivis gamoZaxils, rac 

am samarTlebrivi urTierTobis genetikur sawyisze miuTiTebs.  

amasTan, Tu samarTlebrivi urTierTobis SinaarsSi Seva 

monawileTa moqmedeba, maSin gamodis, rom samarTlebrivi ur-

TierToba garkveuli drois ganmavlobaSi SeiZleba arsebobdes misi 

Sinaarsis gareSe, rac SeuZlebelia, vinaidan forma ver iarsebebs 

misi Sinaarsis gareSe.29 Tu ufleba-movaleoba samarTlebriv ur-

TierTobas ukavSirdeba, maSin maTi realizaciac am urTierTobis 

farglebSi ganxorcielebuli procesia. winaaRmdeg SemTxvevaSi, Sesa-

Zlebeli iqneboda ufleba-movaleobis Sesruleba ara marto sa-

marTlebrivi urTierTobis gareSe, aramed es ukanasknelic iarsebeb-

da uflebisa da movaleobis gareSe. es aCens SekiTxvas: riTi gan-

                                                 
28 ix., Агарков М., Обязательство по Советскому Гражданскому Праву, 

Москва, 1940, 22, 23. misi azri mohyavs iofesac. ix., Иоффе О., Советское 

Гражданское Право, Общая Часть. Право Собственности. Общее Учение об 

Обязательствах, Л., 1958, 69. 
29 mocemul sakiTxze ix., Иоффе О., Советское Гражданское Право, Общая 

Часть. Право Собственности. Общее Учение об Обязательствах, Л., 1958, 70. 
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sxvavdeba samarTlebrivi urTierToba sazogadoebrivi urTi-

erTobisagan?30 

 

3. samoqalaqo ufleba-movaleobis adgili samoqalaqo samarTlis 

kategoriebs Soris 

  

samarTlis norma da samarTlebrivi urTierToba organul er-

Tianobad ganixileba. erT-erTi Sexedulebis mixedviT, samarTali 

aris norma, xolo samarTlebrivi urTierToba _ samarTlis normis 

faqtobrivi Sesruleba. Tu SeuZlebelia samarTlebrivi ur-

TierTobis arseboba samarTlis normis gareSe, maSin samarTlis nor-

mac ar SeiZleba samarTlebrivi urTierTobis gareSe ganxorcieldes. 

am TvalsazrisiT, ganmsazRvrelia iuridiuli faqtebis mniSvneloba, 

kerZod, iuridiuli faqtebi samarTlis normas ukavSirebs sa-

marTlebrivi urTierTobis warmoSobas, Secvlas an Sewyvetas. e.i. 

samarTlebrivi urTierToba aris xerxi, romlis saSualebiTac je-

rarsi (samarTlis norma) gadadis iuridiul faqtSi (arsSi). am-

denad, samarTlebrivi urTierToba da samarTlis norma araa igive-

obrivi, Tumca maTi erTurTisagan gaTiSva dauSvebelia.31  

sxva Sexedulebis Tanaxmad, samarTlis normis moqmedeba ar dai-

yvaneba mxolod samarTlebrivi urTierTobebis warmoSobaze; sa-

marTlis normis moqmedeba zogjer mxolod movaleobaTa dawesebaSi 

gamoixateba. amis magaliTad zog avtors mohyavs is, rom sisxlis 

samarTlis normebi avalebs moqalaqeebs, Tavi Seikavon dana-

                                                 
30 ix., qaCibaia g., samarTlebrivi regulirebis meqanizmi (sakand. 

disertacia), Tbilisi, 2001, 108. 
31 aRniSnulTan dakavSirebiT ix. vaCeiSvili al., samarTlebrivi ur-

TierTobis cnebisTvis, Jurn. `sabWoTa samarTali~, №6, 1964, 12, 17; Tumca 

erT-erTi mosazrebis mixedviT, arasworia, rom iuridiuli faqti warmo-

Sobs, cvlis an wyvets samarTlebriv urTierTobas, vinaidan aq mTlianad 

gawyvetilia kavSiri jerarssa da arss Soris. faqti unda iyos jerarsul 

wesrigSi formulirebuli, raTa mas hqondes samarTlebrivi urTierTobis 

warmoSobis, Secvlis an Sewyvetis Zala. amasTan, zianis gamomwvevi moqmedeb-

iT zianis anazRaureba determinirebulia zianis miyenebis Sedegad warmoSo-

bili urTierTobebis momwesrigebeli normiT. ix., xubua g., samarTlis Te-

oria, Tbilisi, 2004, 203. 
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Saulebrivi qmedebebis Cadenisagan, Tumca aq am qmedebebis ganxor-

cielebamde ar arsebobs raime samarTlebrivi urTierToba.32 amdenad, 

dadgenilia zogadi xasiaTis movaleoba, konkretuli samarTlebrivi 

urTierToba ki jerjerobiT ar arsebobs da mxolod iuridiuli 

faqtis Sedegad warmoiSoba.33 Tumca sagulisxmoa mosazrebac, rome-

lic sisxlissamarTlebriv urTierTobas danaSaulis Cadenamde ur-

TierTobas ukavSirebs.34 am viTarebaSi ki ufleba-movaleoba mxolod 

samarTlebriv urTierTobaSi arsebobs.  

genkinis mtkicebiT, ufleba SeiZleba samarTlebrivi urTierTobis 

gareSec arsebobdes da mis elements ar Seadgendes. aseTad is 

asaxelebs yvela absolutur uflebas. sakuTrebis uflebis darRveva 

aris iuridiuli faqti, romelic aniWebs mesakuTres vindikaciuri 

da negatoruli sarCelebis wardgenis SesaZleblobas. amasTan, Seu-

Zlebelia, mesakuTre Sevides samarTlebriv urTierTobaSi yvela 

pirTan (potenciur damrRvevTan), romlebmac arc ki ician mocemuli 

piris arsebobis da misdami ama Tu im nivTis kuTvnilebis Sesaxeb da 

romelTac ar icnobs sakuTrebis uflebis mflobeli.35 Tumca aq ga-

saTvaliswinebelia, rom ufleba-movaleobas korelaciuri kavSiri 

aqvs. Tu yvela mxars uWers absoluturi uflebis `warmoqmnas~ mis 

Sesabamis movaleobasTan erTad, maSin usafuZvloa dava imaze, 

ufleba samarTlebrivi urTierTobis gareT arsebobs Tu ara.36 

naneiSvili uflebrivi cxovrebis sferos warmoaCens, rogorc 

gacilebiT farTos, pozitiur samarTalTan SedarebiT. normatiuli 

faqtebi iwvevs uflebrivi cxovrebis warmoSobas, romelic poziti-

uri samarTlis moqmedebas ar eqvemdebareba. socialur-fsiqikur 

                                                 
32 mocemuli SegiZliaT ixiloT wignSi: Теория Государства и Права, Под. 

Ред. П.С. Ромашкина, М.С. Строговича и В.А. Туманова, Москва, 1962, 462. 
33 ix., vaCeiSvili al., samarTlebrivi urTierTobis cnebisTvis, Jurn. `sab-

WoTa samarTali~, №6, 1964, 18. 
34 ix., naWyebia g., sisxlis samarTlis sagani, Tbilisi, 1997, 234. 
35 ix., Генкин Д., Право Собственности в СССР, 1961, 39, 37. 
36 ix. Рыбалов А., Абсолютные Права и Правоотношения, «Правоведение», №1, 

Изд. Юридического факултета СПБГУ, 2006, 142; uflebasa da mis Semxvedr 

movaleobaze amaxvilebs yuradRebas h. broqsic. ix., Brox H., Walker W.D., 

Allgemeiner Teil des BGB, 30., vollständig neu bearb. Aufl., Köln-Berlin-München, 

2006, 315. 
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faqtebze saubrisas es faqtebi, rogorc realizebuli aucilebloba 

an SesaZlebloba, yovelTvis individualuria da amitom maT ar 

SeiZleba ganxorcielebis raime pretenzia hqondes, radgan ukve 

ganxorcielebulia. amis gamo yovel faqts SeiZleba hqondes ra-

RacasTan kavSiri, rac arsebiTad sxva ramaa, vidre TviT es 

konkretuli faqti. faqts ar SeuZlia Tavisi ganxorcielebis Sesa-

Zlebloba an aucilebloba Seqmnas, Tu namdvilobis xasiaTi faqtTan 

erTad samarTals ar unda mivakuTvnoT; jer erTi, is, rac real-

izebulia samarTalSi, sxva ramaa, vidre is, rac SeiZleba ganxor-

cieldes faqtiT; meore, is, rac realizirebulia samarTalSi, ata-

rebs sxva tendencias, vidre is, rac faqtia. amasTan, samarTlis 

namdviloba TviT samarTlis azris namdvilobaa, rac niSnavs mxolod 

azris moqmedebas, es namdviloba ki samarTlis azris moqmedebaSi 

gamoixateba.37 Tumca pozitiuri samarTlis normebi srulad ver 

amowuravs im urTierTobaTa Tvisebebs, romelTac es normebi 

awesrigebs. es rom ase iyos, maSin sxvadasxva samoqalaqosamarTle-

brivi urTierToba pirebs Soris samarTlis gamo damyardeboda; sa-

marTalic ar iqneboda ganzogadebuli da yvelaferi konkretulad 

iqneboda normaSi moxseniebuli. amdenad, samarTali yvela ur-

TierTobas ar awesrigebs da faqtobriv samyaroSi mocemuli gegma 

samarTlis kanonSezomilebaSi ar Tavsdeba, mxolod misi nawili 

iZens uflebriv samoss.38 zogadad, samoqalaqosamarTlebriv ur-

TierTobebSi SeiZleba es wesi moqmedebdes, magram gamonaklisi iqneba 

sanivTo uflebebi, vinaidan isini Numerus Clausus principiTaa gan-

sazRvruli.39  

mocemul SemTxvevaSi, unda dadgindes, iuridiuli faqti warmo-

Sobs Tu ara samarTlebriv urTierTobas. upirveles yovlisa, unda 

aRiniSnos, rom iuridiuli faqtebi samarTlis normas ukavSirebs 

                                                 
37 ix., naneiSvili g., samarTlis filosofiis sakiTxebi, Tbilisi, 1992, 63, 

75, 107. 
38 iqve, 99, 100. 
39 am principze dawvr. ix., zoiZe b., qarTuli sanivTo samarTali, me-2 gam-

oc., Tbilisi, 2003, 5. 
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samarTlebrivi urTierTobis warmoSobas, Secvlas an Sewyvetas40;  

meore, ufleba-movaleoba idealuri xasiaTisaa da ar emorCileba 

realuri sferosTvis damaxasiaTebel kanonzomierebebs (ar Seicavs 

urTierTobas, romelic realuri movlenaa; masSi ar Sedis moqmedeba, 

romelsac unda hqondes sagnobrivi xasiaTi anu romelic unda iyos 

realuri;41 araa relatiuri da sasruli; aris abstraqtuli da ara 

konkretuli.);42 mesame, araa gamoricxuli, rom ufleba (magaliTad, 

absoluturi) gamomdinareobdes samarTlis normisgan iuridiuli 

faqtis arsebobis gareSe. am SemTxvevaSi ki ufleba normaSia moce-

muli.43 amdenad, ufleba, romelsac Semxvedri movaleoba Seesabameba, 

ukavSirdeba subieqts, romelic iuridiuli faqtis dadgomis Semdeg 

axorcielebs mas. gansazRvrul obieqtze ufleba konkretul pirs 

jerarsuli formiT aqvs, xolo normaSi asaxulia ufleba-mo-

valeoba, romelic iuridiuli faqtis dadgomis gareSec da 

subieqtis nebisgan damoukideblad arsebobs, rogorc `ufunqcio~ 

movlena; dadgeba Tu ara iuridiuli faqti, ufleba, rogorc ide-

aluri movlena, warmoiSoba da daukavSirdeba faqtobriv mocemu-

lobas, rogorc realur sferos. uflebis warmoSoba Semxvedri mo-

valeobis warmoSobas gulisxmobs. mxolod iuridiuli faqtis 

dadgomis Semdeg daukavSirdeba ufleba-movaleoba konkretul 

subieqtsa da obieqts. ufleba-movaleoba cariel adgilas ar war-

moiSoba; isini samarTlebrivi urTierTobis warmoSobasTan erTad 

yalibdeba. amasTan, uflebaSi moiazreba ra uflebamosili piris ka-

noniT dadgenili moqmedebis SesaZlebloba, romlis Sesrulebac mo-

valeobiT aris uzrunvelyofili, gamodis, rom, garda imisa, risi 

uflebac pirs aqvs, sxva (ram) aris dasaSvebi. aRniSnuls Seesabameba 

                                                 
40 ix., vaCeiSvili al., samarTlebrivi urTierTobis cnebisTvis, Jurnali 

`sabWoTa samarTali~, №6, 1964, 12. 
41 realuri sferos am niSnebis Sesaxeb ix., Ткаченко Ю., Методологические 

Вопросы Теории Пра- воотношений, Москва, 1980, 104, 107. 
42 realuri arsis aspeqtebze ix., avaliani s., Teoriuli filosofia, Tbi-

lisi, 2007, 35-36, 38. 
43 aRniSnuli debuleba ix., jorbenaZe s., sakuTreba da sakuTrebis ufleba, 

stalinis saxelobis Tbilisis saxelmwifo universitetis Sromebi, iuridi-

ul mecnierebaTa seria, t.89, 1960, 108. 
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mtkiceba `dasaSvebia is, rac akrZaluli ar aris~. aq gadmocemulia, 

saqarTvelos samoqalaqo kodeqsis (SemdgomSi _ ssk-is) me-10 mux-

lis me-2 nawilis mixedviT, kerZo samarTlis umTavresi principi: 

`samoqalaqosamarTlebrivi urTierTobis monawileebs SeuZliaT, ga-

naxorcielon kanoniT aukrZalavi, maT Soris kanoniT pirdapir 

gauTvaliswinebeli nebismieri moqmedeba~44. es debuleba aRiarebs 

kanonis farglebs gareT arsebul mocemulobasac, rac faqtobriv 

SesaZleblobaTa arsebobaze miuTiTebs.  

amdenad, ufleba-movaleobaSi, samoqalaqosamarTlebrivi Tval-

sazrisiT, aSkarad Cans faqtobrivi urTierTobebis aCrdili. marTa-

lia, ufleba jerarsis sferos ganekuTvneba, magram masSi SeiZleba 

faqtobrivi mdgomareobac garkveuli miniSnebebis gziT aRmoCndes. 

ufleba-movaleoba SeiZleba  faqtobriv SesaZleblobasa da aucile-

blobas `daemTxves~, magram maT Soris mainc arsebobs mkveTri 

sazRvrebi, rac kvlav jerarssa da arss Soris mijnis gavlebas gu-

lisxmobs. amdenad, ufleba-movaleobaSi garkveulwilad faqtobrivi 

sawyisis arekvla realurisa da idealuris mWidro kavSirs adas-

turebs.  

aqve dasadgenia, samarTlebrivi urTierToba piris pirTan urTi-

erTobaa Tu, amasTanave, piris saganTan urTierTobac, vinaidan es 

momenti uflebebis subieqturi Semadgenlobis mixedviT dayofas 

eWvqveS ayenebs. gavrcelebuli mosazrebis Tanaxmad, roca sakuTreba 

nivTTan piris urTierTobaa, amiT misi realuri Sinaarsi _ moxmare-

biTi da daniSnulebiTi mdgomareoba gamoixateba. mocemul Sem-

TxvevaSi warmoCindeba sakuTreba, rogorc nivTebis Sesaxeb adamianTa 

urTierToba da sakuTreba, rogorc nivTTan piris urTierToba. 

orive debuleba xazs usvams piris nivTebTan urTierTobas, Tumca 

pirvelSi es araa aSkarad warmodgenili. amasTan, miiCneven, rom sa-

kuTrebis cnebaSi pirveladia misi pozitiuri mdgomareoba _ sa-

kuTreba, rogorc piris urTierToba nivTTan.45 saerTod, samo-

                                                 
44 saqarTvelos samoqalaqo kodeqsis me-10 muxlis me-2 nawili, sapar-

lamento uwyebani, №31, 24.07.1997. 
45 ix., Wiegand W., Wichtermann J., Die Überleitung von Rechtsverhälnissen, in: 

Wiegand W. (Hrsg.), Rechtliche Probleme der Privatisierung, Berner Tage für die 
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qalaqosamarTlebrivi urTierTobebi kerZosamarTlebrivi urTier-

Tobis erT-erTi saxea,46 romelic kerZosamarTlebrivi normiT 

mowesrigebul pirTa urTierTobebsa da pirebis sagnebTan ur-

TierTobas exeba.47 Sesabamisad, Tanamedrove dasavlur civilisti-

kaSic dgas samoqalaqosamarTlebrivi urTierTobis bunebis sa-

kiTxi.48 rogorc Cans, erTmniSvnelovnad ikveTeba samarTlebrivi 

urTierTobis, rogorc piris nivTebTan urTierTobis, debulebis 

aRiareba,49 es ki ukavSirdeba Zalauflebis Teorias, romelic 

uflebis Sinaarsis Semadgenel elementad aRiqmeboda da ara mis 

saboloo miznad.50 Tu samarTlebrivi urTierTobis arsis gasagebad 

amosavali iqneba Zalauflebis Teoria, maSin logikurad arasworia 

urTierTobebis subieqturi Semadgenlobis mixedviT dayofa, radgan 

aq pirebs Soris urTierToba ki ara, aramed piris nivTebTan ur-

TierTobaa gamokveTili. es aspeqti sanivTo da valdebulebiTsa-

marTlebrivi urTierTobis tradiciuli klasifikaciis dabruneba-

                                                                                                         
juristische Praxis – BTJP 1997, Bern 1998, 67; zoiZe b., qarTuli sanivTo sa-

marTali, me-2 gamoc., Tbilisi, 2003, 82. 
46 es debuleba ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri 

cnebebi, Tbilisi, 2009, 82. 
47 ix., Brox H., Allgemeiner Teil des Bürgelichen Gesetzbuchs, Sechste, verbesserte 

Aufl., Köln-Berlin-München, 1982, 239; ix., Brox H., Wolf-Dietrich Walker, 

Allgemeiner Teil des BGB, 30., vollständig neu bearbeitete Aufl., Köln-Berlin-

München, 2006, 315. 
48 samoqalaqo kodeqsi aregulirebs or pirs Soris valdebule-

biTsamarTlebriv urTierTobas, romelSic erT mxares SeuZlia misi 

mowinaaRmdegisagan raRac moiTxovos. ix., Schmidt E., Das Schuldverhältnis 

(Eine systematische Darstellung des Allgemeinen Schuldrechts), Heidelberg, 2004, 2; 
b. grunevaldi exeba valdebulebiT urTierTobas, rogorc kompleqsur 

samarTlebriv urTierTobas ix., Grunewald B., Bȕrgerliches Recht, Ein systema-

tisches Repetitorium, 6., völlig neubearbeitete Aufl., Mȕnchen, 2003, 55. 
49 samarTlebrivi urTierToba warmoiSoba samarTlis subieqtebs Soris. 

sruliad zedmetia samarTlebrivi urTierTobis mravali cnebis xazgasma 

imisaTvis, rom samarTliT mowesrigebuli piris urTierToba nivTTan 

moicvas. ix., Boemke B., Ulrici B., BGB Allgemeiner Teil, 2. Auflage, Berlin Hei-

delberg, 2014, 397-398. 
50 Эннекцерус Л., Кипп Т., Вольф М., Курс Германского Гражданского Права. 

Т.1, Введение и Общая Часть, Перевод с 13-го немецкого издания К. Граве, Г. 

Полинской и В. Альтшулера, Под Редакцией, с Предисловием и Вводнымы 

Замечаниями Д. Генкина и И. Новицкого, Москва, 1949, 244 
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aRdgenasTan asocirdeba.51 am winaaRmdegobis Tavidan acilebis gamoc 

unda CaiTvalos, rom sanivTo uflebas statikuri xasiaTi aqvs, 

xolo samarTlebrivi urTierToba samarTlis subieqtebs Soris ur-

TierTobaa.52  

 

4. samoqalaqosamarTlebrivi urTierToba – regulaciuri Tu 

dacviTi urTierToba? 

 

regulaciuri urTierToba sazogadoebrivi urTierTobebis iu-

ridiulad gaSualebuli dinamikaa, xolo iuridiul dacvaSi Sesa-

Zlo an ukve momxdari samarTaldarRvevebis Cadenis Tavidan acileba 

da Sewyveta (aRkveTa) moiazreba.53 principSi, erTi da igive sazoga-

doebrivi urTierToba ar SeiZleba mowesrigdes samarTlis ramdenime 

dargiT. Tu samarTlis sxvadasxva dargis normebi moqmedebs, war-

moiSoba ara erTi kompleqsuri sazogadoebrivi urTierToba, aramed 

sxvadasxva sazogadoebrivi urTierTobis mTeli kompleqsi. sa-

konstitucio, administraciuli Tu Sromis samarTliT mowes-

rigebuli araqonebrivi urTierTobebi ar SeiZleba ganixilebodes 

piradi araqonebrivi urTierTobebis xarisxSi, vinaidan piradi ara-

qonebrivi urTierTobebi, rogorc absoluturi samarTlebrivi urTi-

erTobebi, mxolod samoqalaqo samarTlis normebiT regulirdeba.54  

                                                 
51 karidan tanjviTa da vaebiT gagdebuli mtkiceba `pirsa da nivTs Soris 

urTierTobis Sesaxeb~ fanjrebidan Semoparula. es gamoTqmaze ix., jorbe-

naZe s., sakuTreba da sakuTrebis ufleba, stalinis saxelobis Tbilisis 

saxelmwifo universitetis Sromebi, iuridiul mecnierebaTa seria, t. 89, 

1960, 100. 
52 samarTlebrivi urTierTobis arsze ix., Savigny F.C.v, System des heutigen 

Römischen Rechts, Bd.I, Berlin, 1840, 333. aseve ix., Wiegand W., Wichtermann J., 

Die Überleitung von Rechtsverhälnissen, in: Wiegand W. (Hrsg.), Rechtliche 

Probleme der Privatisierung, Berner Tage für die juristische Praxis – BTJP 1997, 

Bern, 1998, 67. 
53 ix., Иоффе О.С., Личные Неимущественные Права и Их Место в Системе 

Советского Гражданского Права, «Советское государство и право», №7, 1966, 

53. 
54 ix., Егоров Н., Личные Неимущественные Права Граждан и Организации как 

Институт Советского Гражданского Права, «Правоведение», ноябрь-декабрь 

№6, Л., 1984,  32-33. 



137 

samoqalaqosamarTlebrivi urTierToba, Tavisi arsiT, regulaci-

uri samoqalaqo uflebebis dacvis saSualebad ganixileba. maT So-

ris gamoiyofa moTxovnebi, romlebic orientirebulia kanoniT 

daculi interesebis uzrunvelyofaze, magaliTad, deliqturi moT-

xovnebi, pativisa da Rirsebis Semlaxavi cnobebis uaryofa. es 

ukanaskneli pativisa da Rirsebis Selaxvis akrZalvis darRvevisas 

warmoiSoba. amdenad, kanoniT daculi interesi mxolod damcav 

samoqalaqo uflebasTan kavSirSi arsebobs.55 amasTan, dauSvebelia 

dacviTi samarTlebrivi urTierTobebis arsis gageba regulaciuris 

gareSe, vinaidan is warmoiSoba regulaciuri urTierTobis 

darRvevis Sedegad. es winaaRmdegoba aisaxeba imaSi, rom regu-

laciur urTierTobaSi konstruqcia `ufleba-movaleoba~ SeiZleba 

orgvarad ganxorcieldes: uflebamosili piris interesi SeiZleba 

movaleobis SesrulebiT dakmayofildes, an misi darRvevis gamo ar 

dakmayofildes. pirvel SemTxvevaSi regulaciuri samarTlebrivi 

urTierToba mSvidobianad mTavrdeba uflebamosili piris da-

moukidebeli (saxelmwifo organos Carevis gareSe) moqmedebis ganx-

orcielebiT; meore SemTxveva krizisulia, radgan dava (darRveva, 

Secileba da a.S.) interesis dakmayofilebis SeuZleblobas adas-

turebs. amitom is icvleba sxva _ damcavi samarTlebrivi ur-

TierTobiT, romlis farglebSic uflebamosili piris interesi 

SeiZleba iZulebiT dakmayofildes. regulaciur samarTlebriv urTi-

erTobaSi ufleba aris moTxovnis ufleba, ufleba sxvis moqmedeba-

ze, romelic SeiZleba ganxorcieldes mxolod movalis moqmedeb-

iT.56 regulaciuri ufleba aris regulaciuri samarTlebrivi urTi-

                                                 
55 ix., Крашенинников Е., Охраняемый Законом Интерес и Средства Его 

Защиты, в Материалы Научной Конференции: «Вопросы теории охранительных 

правоотношений», Ярославь, 1991, 14, 18. 
56 Мотовиловккер Е., Основное Разделение Охранительных Правоотно-

шений, В Материалы Научной Конференции: «Вопросы Теории Охра-

нительных Правоотношений», Ярославь, 1991, 25-26; daculi da dasacavi 

samarTlebrivi urTierTobebis Sesaxeb moZRvrebis (dRes cnobili, rogorc 

regulaciuri da damcavi urTierTobebis Sesaxeb moZRvreba) fuZemdeblad 

gvevlineba s. muromcevi, Tumca igi, amasTan erTad, winaaRmdegobriv mosaz-

rebebs gvTavazobda. magaliTad, gansazRvravda, rom dasacavi urTierTobebi 
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erTobis safuZvelze warmoSobili ufleba, romelsac Seesabameba 

regulaciuri movaleoba, dacviTi ufleba ki _ dacviTi samarTle-

brivi urTierTobidan gamomdinare ufleba, romelsac dacviTi mo-

valeoba Seesatyviseba. dacviTi ufleba axal urTierTobaSi regu-

laciuri movaleobis adgils ikavebs. igive SeiZleba iTqvas regu-

laciur da dacviT movaleobaze. regulaciuri samarTlebrivi ur-

TierToba darRveviT qreba an droebiT kargavs ganxorcielebis Sesa-

Zleblobas, radgan misi `paralizeba~ xdeba, sanam dacviTi sa-

marTlebrivi urTierToba ar ganxorcieldeba. amdenad, regulaciuri 

urTierToba darRveviT axal dacviT urTierTobas uTmobs adgils.57  

samoqalaqosamarTlebrivi urTierTobis regulaciurobas isic 

adasturebs, rom samoqalaqo samarTali adgens normis adre-

satebisTvis savaldebulo Tu SesaZlo qcevis wess, riTac gan-

sazRvrul urTierTobebs awesrigebs. regulaciazea aqcenti ga-

keTebuli ssk-is me-9 muxlSic, romliTac aRiarebulia samoqalaqo 

kanonebis ZiriTadi mizani, uzrunvelyos `saqarTvelos teritoriaze 

samoqalaqo brunvis Tavisufleba, Tu am Tavisuflebis ganxor-

cieleba ar xelyofs mesame pirTa uflebebs~58. aq saubaria 

garkveul wesrigze, romelic uflebis xelyofamde arsebuli ur-

TierTobis mowesrigebas ukavSirdeba, magram samoqalaqosamarTle-

brivi urTierToba mxolod amiT ar Semoifargleba; gamonaklis Sem-

TxvevebSi igi xelyofis Semdegac arsebobs. rogorc verSinini miuT-

iTebs, `dacviTi materialuri samarTlebrivi urTierToba war-

moiSoba materialuri regulaciuri uflebebis darRvevis momentSi. 

uflebamosil subieqts ufleba aqvs, calkeul SemTxvevaSi dacvis 

damoukidebel saSualebebs (pretenzia warudginos, Seasrulos samu-

                                                                                                         
daculi urTierTobebis darRvevis Sedegad warmoiSoba, Tumca iqve dasZenda, 

rom dasacavi urTierTobebi dacul urTierTobebTan erTad warmoiSoboda. 

dawvr. ix., Крашенинников Е.А., Учение Муромцева о Защищаемих и 

Защищающих Отношениях, В Материалы Научной Конференции: «Вопросы 

Теории Охранительных Правоотношений», Ярославь, 1991, 39-45. 
57 Мотовиловкер Е.Я., Теория Регулятивного и Охранительного Права, 

Воронеж, 1990, 54-55. 
58 saqarTvelos samoqalaqo kodeqsis me-9 muxli, saparlamento uwyebani, 

№31, 24.07.1997. 
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Sao movalis sasargeblod da a.S.) mimarTos. pirs, romelic 

uflebas daarRvevs, SeuZlia nebayoflobiT aiRos pasuxismgebloba 

(aanazRauros ziani, gadaixados jarima da a.S.)~59. dacviTi sa-

marTlebrivi urTierToba aris regulaciuri samarTlebrivi ur-

TierTobis Taviseburi iZulebiTi gagrZeleba, piris interesTa 

dakmayofilebis garantirebuli forma.60 amdenad, samarTaldarRvevis 

Cadenis Sedegad warmoSobili urTierToba dasacav samarTlebriv 

urTierTobebTan asocirdeba, Tumca movalis mier nebayoflobiT, 

sasamarTlos gverdis avliT ganxorcielebuli valdebulebis 

Sesrulebisas dacviTi samoqalaqo urTierTobebic materialursa-

marTlebrivia.  

amasTan, kerZosamarTlebrivi urTierTobis obieqtis normatiul 

gagebas regulaciuri urTierTobis specifika udevs safuZvlad. ker-

Zod, ssk-is me-7 muxlis Tanaxmad, kerZosamarTlebrivi urTierTobis 

obieqtia qonebrivi an araqonebrivi Rirebulebis materialuri da 

aramaterialuri sikeTe, romelic kanoniT dadgenili wesiT brun-

vidan araa amoRebuli.61 Sesabamisad, kerZosamarTlebrivi ur-

TierTobis obieqtTa wridan gamoiricxeba brunvauunaro sikeTeebi, 

romlebic, aseve, dacvis Rirsia. samoqalaqo brunvaSi SeiZleba 

moeqces is sikeTe, romelic qonebrivi xasiaTisaa. amdenad, aseTi 

sikeTe regulaciuri urTierTobis obieqtia, vinaidan regulacia 

imas gulisxmobs, rom samoqalaqo samarTali gansazRvravs 

moqmedebis SesaZleblobasa da mis Semxvedr aucileblobas, anu 

qonebriv ufleba-movaleobas. marTalia, samoqalaqosamarTlebrivi 

urTierToba, ZiriTadad, regulaciuri xasiaTisaa, magram gamona-

klisis saxiT samoqalaqosamarTlebrivi urTierToba warmoiSoba 

iseTi sikeTis gamoc, romelic, Tavisi xasiaTis gaTvaliswinebiT, 

                                                 
59 Вершинин А., Охранительние Материально-Правовые Отношения и Право 

на Судебную Защиту, В Материалы Научной Конференции: «Вопросы Теории 

Охранительных Правоотношений», Ярославь, 1991,  36. 
60 ix., Малько А., Охранительные Правоотношения как Гарантийная Форма 

Интересов Личности, В Материалы Научной Конференции: «Вопросы Теории 

Охранительных Правоотношений», Ярославь, 1991, 29. 
61 saqarTvelos samoqalaqo kodeqsis me-7 muxli. 
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samoqalaqo brunvaSi ver moeqceva (dacviTi urTierToba). Sesabami-

sad, ssk-is me-7 muxliT samoqalaqosamarTlebrivi urTierTobis 

obieqtad aRiarebulia regulaciuri (da ara dacviTi) urTierTobis 

obieqti. amitom logikurad gamodis, rom ssk-is me-7 muxli, Tavisi 

arsiT, ukavSirdeba ssk-is 147-e muxls, romliTac dazustebulia 

qonebis cnebis iuridiuli Sinaarsi.62 Tumca dauSvebelia dacviTi 

urTierTobis obieqtis ugulebelyofa,63 sxva SemTxvevaSi iqmneba 

safrTxe, rom brunvauunaro sikeTe ar iyos samoqalaqo samarTliT 

daculi, rac praqtikaSi garkveuli uflebebis daucvelobas 

ukavSirdeba. Sesabamisad, garda Teoriulisa, didia am sakiTxis 

praqtikuli mniSvneloba. 

regulaciuri da dacviTi urTierTobebis normatiul safuZvlad 

miiCneva samarTlis  regulaciuri da dacviTi normebi. aq umniSvne-

lovanesia, gaimijnos pasuxismgeblobis zoma da dacvis saSualeba 

samarTlis normis struqturaze dayrdnobiT. saqme isaa, rom sa-

marTlis dacviTi norma, romelic dacvis saSualebas ganamtkicebs, 

ar Seicavs normis erT-erT elements sanqciis saxiT, gansxvavebiT 

samarTlis im dacviTi normisgan, romelic pasuxismgeblobis saSu-

alebas adgens. regulaciur urTierTobaSi ufleba, ar daarRvio 

sxvisi sakuTreba, Tavisi xasiaTis mixedviT, pasiuria (moqmedebis 

akrZalva), am movaleobis darRveva ki axal dacviT samarTlebriv 

urTierTobas warmoSobs, romlis Sinaarsi regulaciuri samarTle-

brivi urTierTobis Sinaarsisgan gansxvavdeba. dacviT samarTlebriv 

urTierTobaSi qonebis dabrunebis movaleoba aqtiuri xasiaTisaa da 

uzrunvelyofilia saxelmwifoebrivi iZulebiT. movale da 

uflebamosil pirebs Soris samarTlebrivi kavSirebi dacviTi sa-

marTlebrivi urTierTobis Sinaarss gansazRvravs da TviT isini 

ganixileba Sesabamisi samarTlis normis dispoziciad, romelic mis 

sanqciad ver CaiTvleba. amaves adasturebs msjeloba, rom dacviTi 

                                                 
62 dawvr. ix., jorbenaZe s., zoiZe b., aramaterialur sikeTeTa adgili 

samoqalaqo da samewarmeo samarTalSi, Jurn. `cxovreba da samarTali~, №1, 

1998, 5-7. 
63 ix., biWia m., samoqalaqosamarTlebrivi urTierTobis obieqti, `samarTlis 

Jurnali~, #1, 2012, 46-54. 
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normis struqtura, romelic dacvis saSualebas adgens, Sedgeba 

hipoTezisa da dispoziciisagan, rac logikis wesebs Seesabameba.64           

Tanabaruflebiani subieqtebi monawileoben uSualod kerZosa-

marTlebrivad regulirebul urTierTobaSi, am formiT miiRweva 

marTlwesrigi, romelic subieqtebis Soris gadanawilebuli 

ufleba-movaleobebis ganxorcielebis saSualebas qmnis.65 

samoqalaqosamarTlebrivi urTierTobebi samoqalaqo samarTlis 

mowesrigebis sagania, romlis erT-erT elementad ganisazRvreba 

qonebrivi, anu materialuri sikeTeebis gamo warmoSobili ur-

TierTobebi. am urTierTobebisTvis imanenturia kerZo xasiaTi, ro-

melic, sxva niSnebTan erTad, imas adasturebs, rom qonebrivi ur-

TierTobebi ekonomikuri urTierTobebia. amasTan, samoqalaqo sa-

marTlis mowesrigebis sferoSi piradi urTierTobebi Sedis. zoga-

dad, piradia uflebebia, romelTa obieqtebi dualisturi xasiaTis 

aramaterialuri sikeTeebia, vinaidan, erTi mxriv, isini adamianisgan 

ganuyofelia (sicocxle, janmrTeloba, Rirseba, pativi), xolo, 

meore mxriv, maTi subieqtisgan Camocileba, obieqtivizacia Sesa-

Zlebelia (saxeli, gamosaxuleba, piradi cxovrebis Semcveli infor-

macia da sxv.). adamianisgan ganuyofeli sikeTeebi samoqalaqosa-

marTlebrivad daculia mxolod maTi xelyofisas. amitomacaa, rom 

isini samoqalaqo kanonmdeblobiT dacul sikeTeebad ganixileba. rac 

Seexeba sikeTeebs, romelTa adamianisgan gancalkeveba SesaZlebelia, 

isini Sesabamisi urTierTobebis gaSualebiT ara mxolod daculia, 

aramed mowesrigebulia samoqalaqo kanonmdeblobiT. amdenad, es 

sikeTeebi unda ganixilebodes kerZo uflebebis obieqtebad, xolo 

ssk unda gansazRvravdes am uflebebis warmoSobis, Secvlis, 

Sewyvetis wessa da pirobebs, maTi darRvevisas ki _ dacvis 

konkretul xerxebs. Sesabamisad, piradi urTierToba, romlis 

obieqtia pirisgan gancalkevebadi aramaterialuri sikeTe, 

                                                 
64 ix., Подшивалов Т.П., Охранительные Правоотношения и Нормы: 

Гражданско-Правовой Аспект, Вестник Южно-Уральского Государственного 

Университета (Вестник ЮУрГУ), Серия «Право», №43, 2012, 74-75. 
65 Wiegand W., Wichtermann J., Die Überleitung von Rechtsverhälnissen, in: Wie-

gand W. (Hrsg.), Rechtliche Probleme der Privatisierung, Berner Tage für die juris-

tische Praxis – BTJP 1997, Bern 1998, 78. 
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samoqalaqo kanonmdeblobiTaa mowesrigebuli. Tumca ssk-is 1-li 

muxliT araa gamijnuli regulirebul da dacul urTierTobebze 

samoqalaqosamarTlebrivi zemoqmedeba, romelic asaxulia 

`mowesrigebis~ cnebis SinaarsSi.66  

samoqalaqo samarTali, ZiriTadad, awesrigebs qonebriv da pirad 

araqonebriv urTierTobebs, romlebic dakavSirebulia qonebrivTan, 

Tumca icavs pirad araqonebriv urTierTobebs, romlebic araa qone-

brivTan dakavSirebuli.67  

amasTan, samoqalaqo samarTlis mowesrigebis sferod miiCneva 

saojaxo urTierTobebi. qonebrivi urTierTobebis regulirebis 

specifika gansazRvrulia ojaxis wevrebs Soris piradi ur-

TierTobis gansakuTrebuli rolis gaTvaliswinebiT. miuxedavad 

saojaxo urTierTobebis struqturaSi piradi da qonebrivi elemen-

tebis aseTi urTierTmimarTebisa, aRniSnuls xeli ar SeuSlia, 

saojaxo urTierTobebis momwesrigebeli normebi integrirebuli 

yofiliyo dasavleTis did kodifikaciebsa da aRmosavleT evropis 

zogierTi qveynis samoqalaqo kodesebSi. amdenad, regulirebuli 

urTierTobebis kerZo xasiaTi am urTierTobebis Sinaarsis arsebiTi 

maxasiaTebelia da gansazRvravs urTierTobebis sxva sawyisebs, rom-

lebsac uSualod `regulireba~ efuZneba. saojaxo urTierTobac, 

Sedis ra samoqalaqo urTierTobebSi, mis mimarT kerZosamarTle-

brivi formebis gamoyenebas gulisxmobs, romlis farglebi, 

upirveles yovlisa, mocemuli urTierTobebis siRrmis 

TvalsazrisiT unda ganisazRvros. es Seexeba am urTierTobebis reg-

ulirebis meTodis niSans kerZo xasiaTis saxiT, Tumca umniSvnelo-

vanesia meTodis garegnuli niSnebic, rogoricaa subieqtTa piradi 

                                                 
66 ix., niniZe T., samoqalaqo kodeqsis pirveli muxlis struqtura, wigni: 

akaki labartyava 80, l. Wanturias redaqtorobiT, Tbilisi, 2013, 165-169. 
67 ix., Малеина М., Личные Неимущественные Права Граждан: Понятие, 

Осуществление, Защита, 2-е издание, Исправленное и Дополненное, Москва, 

2001, 24. 
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avtonomia, pirad saqmeebSi Caurevloba da regulirebis dispozici-

uroba.68 

 

daskvna 

  

kvlevidan gamomdinare, samoqalaqosamarTlebrivi urTierToba ar 

SeiZleba iyos mxolod idealuri an realuri movlena, an idealuri 

da realuri sawyisebis ekleqturi gaerTianeba. saqme isaa, rom sin-

TezSi devs axlis qmnadobis momenti. saxeldobr, realuri da ide-

aluri mocemulobebis sinTezis gziT warmoiSoba raRac mesame _ 

axali fenomeni, rac realurisa da idealuris ubralo jams utol-

deba. rogorc erTs damatebuli ori araa erTi-ori, ise arc 

realuri da idealuri sawyisebis sinTeziT ar miiReba idealur-

realuri movlena. amdenad, samoqalaqosamarTlebrivi urTierToba 

garkveulwilad realurisa da idealuris mijnaze imyofeba. sa-

marTlebrivi urTierToba arc jerarsia da arc arsi, is raRac ax-

ali _ mesame, anu specifikuri movlenaa. samarTlis norma, romelic 

jerarsulia, pirdapir ver gadadis marTlwesrigSi, rogorc arsis 

sferoSi. swored logikuri Sualedi, romelic samarTlis normas 

gadaiyvans marTlwesrigSi, aris samarTlebrivi urTierToba. amdenad, 

samoqalaqosamarTlebrivi urTierToba arsisa da jerarsis damakav-

Sirebeli gansazRvruli xerxia. amasTan, samarTlebrivi urTierToba 

saTaves iRebs sazogadoebrivi urTierTobidan, magram es misi ge-

netikuri kavSiria da is sazogadoebriv urTierTobamde ver dai-

yvaneba.  

rac Seexeba idealur sawyisebs ufleba-movaleobis saxiT, maT 

Soris korelaciuri damokidebuleba arsebobs. es adasturebs maT 

arsebobas samarTlebriv sivrceSi, vinaidan ufleba ar moiazreba 

samarTlebrivi urTierTobis miRma, winaaRmdeg SemTxvevaSi is iqne-

boda faqtobrivi da ara iuridiuli SesaZlebloba. odnav gan-

sxvavebuli suraTia absolutur uflebasTan dakavSirebiT, radgan aq 

                                                 
68 ix., niniZe T., samoqalaqo kodeqsis pirveli muxlis struqtura, wigni: 

akaki labartyava 80, l. Wanturias redaqtorobiT, Tbilisi, 2013, 166-171, 

175-176. 
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arsebobs ufleba, romlis winaSec yvela mesame pirs zogadi mo-

valeoba aqvs.  

amasTan, samoqalaqosamarTlebrivi urTierTobis arsis gansazRvra 

SesaZlebelia kerZo avtonomiis principze dayrdnobiT. am urTi-

erTobaSi aisaxeba faqtobrivi urTierTobebi, romlebic pirad da 

saojaxo urTierTobebSi, aseve, uSualod konkretul uflebebSia 

gamoxatulia. Tumca es ar niSnavs imas, rom samoqalaqosamarTle-

brivi urTierToba faqtobrivi xasiaTisaa, vinaidan urTierTobaSi 

faqtobrivi sawyisebis arseboba realur sferosTan mis genetikur 

kavSirs gamokveTs.   

garda amisa, kvlevam cxadyo, rom samoqalaqosamarTlebrivi ur-

TierToba, rogorc wesi, regulaciuri xasiaTisaa, Tumca gamona-

klisis saxiT masSi dacviTi urTierTobac moiazreba. regulaciuri 

da dacviTi urTierTobebis normatiuli safuZvelia samarTlis re-

gulaciuri da dacviTi normebi. ganxilulidan gamomdinare, sa-

marTlis dacviTi norma, romelic dacvis saSualebas ganamtkicebs, 

ar Seicavs sanqcias, gansxvavebiT samarTlis im dacviTi normisgan, 

romelSic pasuxismgeblobis saSualebaa gansazRvruli. amasTan, ssk-

is me-7 muxlSi, zogadad, kerZosamarTlebrivi urTierTobis regu-

laciuri xasiaTidan gamomdinare, xazgasmulia regulaciuri 

(samoqalaqo) urTierTobis specifika, ris gamoc kerZosamarTleb-

rivi urTierTobis obieqtiad aRiarebulia brunvaunariani sikeTe. 

Tumca am normaSi araa gaTvaliswinebuli dacviTi (samoqalaqosa-

marTlebrivi) urTierTobis arseboba, romlis obieqtia brunvau-

unaro sikeTe. Sesabamisad, brunvaunarianoba ar unda iyos Semaf-

erxebeli, raTa sikeTe kerZosamarTlebrivi urTierTobis obieqtad 

CaiTvalos. amdenad, dauSvebelia aRniSnulis ugulebelyofa, raTa 

Tavidan iqnes acilebuli garkveuli xarvezebi Tu uflebebis 

daucveloba praqtikaSi. Tumca ssk-is 1-li muxliT araa erTmaneTis-

gan gamijnuli regulaciur da dacviT urTierTobebze samoqalaqosa-

marTlebrivi zemoqmedeba, romelic `mowesrigebis~ cnebis SinaarsSia 

warmodgenili.     

aseve, ganisazRvra, rom piradi urTierTobebis obieqtebi dual-

isturia, vinaidan aramaterialuri sikeTe, romelic qonebrivs 
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ukavSirdeba da SeiZleba brunvis obieqti gaxdes, regulaciur ur-

TierTobaSi moiazreba, xolo iseTi aramaterialuri sikeTe, rome-

lic qonebrivs ar ukavSirdeba, dacvis obieqtia.  

amasTan, TviT samoqalaqosamarTlebrivi urTierToba, rogorc 

samoqalaqo samarTlis regulirebis sfero, moicavs qonebriv, pirad 

da saojaxo urTierTobebs, romlebic Tanabaruflebianobisa da ker-

Zo avtonomiis principebs efuZneba. regulirebuli urTierTobebis 

kerZo xasiaTi mocemuli urTierTobebis Sinaarsis ganmsazRvreli 

niSania, pirTa Tanasworoba ki umniSvnelovanesia regulirebis 

meTodis sxva garegnul niSnebTan (piradi avtonomia, pirad saqmeebSi 

Caurevloba da regulirebis dispoziciuroba) erTad.  
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mSoblebis mier arasrulwlovnis qonebrivi  

interesebis dacva qarTuli da germanuli  

samarTlis mixedviT 

 

salome qeraSvili, guli qarcxia 

 

Sesavali 

 

samoqalaqo brunvis ganviTarebis fonze arasrulwlovani xSirad 

xdeba qonebrivsamarTlebrivi urTierTobebis monawile, rac dRis 

wesrigSi ayenebs misi uflebebis saTanado wesiT dacvisa da real-

izaciis sakiTxs. xolo kanonmdeblobis mier aRniSnuli sferos ig-

norirebiT izrdeba arasrulwlovanTa qonebrivi uflebebis Selaxvis 

riski. arasrulwlovnis qonebrivi uflebebis dacvis valdebulebis 

jerovnad Sesruleba ki, pirvel yovlisa, saxelmwifom arasrul-

wlovnis kanonier warmomadgenlebs _ mis mSoblebs, unda daakisros. 

naSromis mizania, gamoavlinos mSoblebis mier arasrulwovnis 

qonebis marTvasa da gankargvasTan dakavSirebuli qarTuli sakanon-

mdeblo xarvezebi da germanuli samarTlis mimoxilvis Sedegad, 

SesTavazos mkiTxvels sakanonmdeblo problemebis gadaWris gzebi. 

statia upiratesad Seexeba mSoblebis mier arasrulwlovnis qone-

brivi interesebis dacvas. Svilze pirovnuli zrunvis ganxor-

cielebis sakiTxi scildeba mocemuli kvlevis farglebs. yuradReba 

gamaxvildeba mSoblebis ufleba-movaleobebsa da pasuxismgeblobis 

meqanizmze arasrulwlovnis qonebrivi uflebebis dacvis sferoSi. 

naSromi dafuZnebulia SedarebiTsamarTlebrivi, sistemuri da norma-

tiuli kvlevis meTodebze.  

 

                                                           
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iu-

ridiuli fakultetis doqtoranti. 
 samarTlis magistri. 
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1. mSoblebis mier arasrulwlovani piris qonebrivi interesebis 

dacva qarTuli samarTlis mixedviT 

 

arasrulwlovani samarTlis erT-erTi gamorCeulad mgrZnobiare 

subieqtia. misi gansakuTrebuli dacvis saWiroebas xazs usvams 

`bavSvis uflebaTa deklaracia~ 1 ; saerTaSoriso paqti `samoqalaqo 

da politikuri uflebebis Sesaxeb~2 da `bavSvis uflebebis Sesaxeb~ 

konvencia 3 . arasrulwlovani kanonmdeblobiT gaTvaliswinebuli ne-

bismieri safuZvliT SesaZlebelia iyos mesakuTre. is faqti, rom igi 

srulyofilad, damoukideblad ver axorcielebs Tavis qonebriv 

uflebebs, ar niSnavs imas, rom mas ara aqvs ufleba, iyos im sa-

marTlebrivi normebis subieqti, romlidanac es uflebebi gamomdi-

nareobs, vinaidan uflebaunarianoba ar aris damokidebuli pi-

rovnebis arc fizikur da arc gonebriv SesaZleblobebze. 

samoqalaqo uflebebis ganxorcielebis SesaZlebloba ar unda 

agverios unarSi, gvqondes es uflebebi.4 Sesabamisad, arasrulwlov-

nis sakuTrebis ufleba daculia iseve, rogorc nebismieri piris 

ZiriTadi ufleba. 

 

1.1. mSoblebis warmomadgenlobiTi uflebamosileba 

 

arasrulwovani SezRudulia qonebrivi uflebebis ganxorcielebis 

mxriv. mcirewlovani piri (anu Svid wlamde arasrulwlovani) ver 

gankargavs damoukideblad mis sakuTrebaSi arsebul qonebas: 

samoqalaqo kodeqsis 58-e muxlis pirveli nawilis Tanaxmad, mis 

mier gamovlenili neba ucilod baTilia, xolo SezRuduli qme-

                                                           
1  ix., bavSvis uflebaTa deklaracia, gaero 1386 (XIV), (1959 wlis 20 

noemberi) principi 2. 
2 ix., saerTaSoris paqti `samoqalaqo da politikuri uflebebis Sesaxeb~, 

gaero 2200A (XXI), (miRebulia 1966 wlis 16 dekembers, ZalaSi Sevida 

1976 wlis 23 marts) muxli 24. 
3 ix., konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers) muxli 3. 
4 Hesselink M.W., Capacity and Capability in European Contract Law, Amsterdam 

Centre for Law & Economics, Working Paper #2005-09, 4. 
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dunarianobis mqone pirTa (igulisxmeba arasrulwlovani Svididan 

Tvramet wlamde) mier dadebul garigebebi ganekuTvneba meryevad 

baTil garigebaTa kategorias 5 _ SezRuduli qmedunarianobis mqone 

piris mier missave sakuTrebaSi arsebuli qonebis mimarT gam-

ovlenili nebis namdviloba damokidebulia kanonieri warmomadgenlis 

Tanxmobaze (nebarTvaze).6 arasrulwlovnis kanonier warmomadgenlad 

ki iTvleba mSobeli,7 zogierT SemTxvevaSi ki _ meurve/mzrunveli. 8 

garda valdebulebisa, aRzardon da izrunon Svilebis gonebriv, 

fizikur da sulier ganviTarebaze, mSoblebis ZiriTadi movaleobaa, 

daicvan arasrulwlovani Svilebis qonebrivi interesebi.9 maSasadame, 

mSobeli, rogorc arasrulwlovnis kanonieri warmomadgeneli, ara-

srulwlovnis saxeliT, gansakuTrebuli uflebamosilebis gareSe 

monawileobs samoqalaqosamarTlebriv urTierTobebSi; Sesabamisad, 

mSobeli uflebamosilia gankargos da marTos arasrulwlovnis 

qoneba. amasTan, mcire sakanonmdeblo gamonaklisebis garda, mSob-

lebis uflebamosileba arasrulwlovnis mTel qonebaze vrceldeba.10 

 

  

                                                           
5 Wanturia, l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 185. 
6 saqarTvelos samoqalaqo kodeqsi, muxli 63,  nawili 1. 
7 iqve, muxli 1198, nawili 6. 
8 iqve, muxli 1275. 
9 iqve, muxli 1198, nawili 4. 
10  mocemuli wesidan gamonakliss warmoadgens arasrulwlovnisaTvis 

Tavisufali gankargvis mizniT gadacemuli qonebis Sesaxeb garigebani (ix., 

saqarTvelos samoqalaqo kodeqsi, muxli 65, nawili 1) da saqarTvelos 

samoqalaqo kodeqsiT gaTvaliswinebuli emansipaciis SemTxvevebi, rodesac 

kanonieri warmomadgenlis TanxmobiTa da meurveobisa da mzrunvelobis or-

ganosTan SeTanxmebiT, Teqvsmet wels miRweuli arasrulwlovani SeuzRuda-

vad qmedunariani xdeba  samewarmeo saqmianobasa da am sferosaTvis 

Cveulebriv urTierTobebSi. aRniSnuli wesi gamoiyeneba rogorc sawarmos 

dafuZnebis, likvidaciisa, ise SromiTi urTierTobebis dawyebis an dam-

Tavrebis mimarT (ix., saqaTvelos samoqalaqo kodeqsi, muxli 65, nawili 

2;3). 
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1.2. Svilis qonebriv interesebze zrunvis valdebuleba 

 

saqarTvelos kanonmdeblobis mixedviT, mSoblebs evalebaT, 

daicvan TavianTi arasrulwlovani Svilebis  uflebebi da inter-

esebi maTi qonebis marTvisa da gamoyenebis sferoSi. 11  miuxedavad 

imisa, rom warmodgenili regulacia mSoblebs Svilebis qonebrivi 

interesebis dacvas avaldebulebs, igi SesaZloa qonebrivi uflebebis 

ganxorcielebis yvela aspeqts ar Seicavdes. kerZod, saqarTvelos 

samoqalaqo kodeqsis 1198-e muxli arasrulwlovnis qonebriv 

uflebebSi mxolod Svilis qonebis marTvasa da gamoyenebas moiaz-

rebs, xolo `marTvis“ gramatikuli ganmartebidan gamomdinare, 

cnebis miRma SesaZloa darCes qonebis gankargvis zogierTi aspeqti, 

magaliTad, gasxviseba. qonebis marTva upiratesad mogebis miRebas an 

qonebis SenarCunebas gulisxmobs. 12  Sesabamisad, aRniSnuli termini 

SeiZleba gavigoT rogorc moqmedeba, romelic qonebis ufro 

efeqturad gamoyenebas, qonebisa da misgan miRebuli Semosavlis 

movlasa da dacvas emsaxureba. saqarTvelos samoqalaqo kodeqsis 

1198-e muxliT dawesebuli dacvis meqanizmis ganmtkicebis mizani 

aqvs 1199-e muxlsac, romelic zogadi xasiaTis normas warmoadgens 

da uzrunvelyofs arasrulwlovanTa dacvas mSoblebis mier Tavi-

anTi uflebebis imgvari ganxorcielebisgan, romelic zians miayenebs 

bavSvis interesebs. aseT SemTxvevaSi, `arasrulwlovans aqvs dacvis 

ufleba mSobelTa (sxva kanonier warmomadgenelTa) mxridan 

uflebamosilebis borotad gamoyenebis winaaRmdeg~13. 

garda amisa, 1989 wlis gaeros `bavSvis uflebebis Sesaxeb“ kon-

vencia pirdapir adgens, rom arasrulwlovnis saukeTeso interesebi 

mSobelTa (xolo Sesabamis SemTxvevaSi, meurveTa) ZiriTadi zrunvis 

sagania. 14  swored arasrulwlovnis saukeTeso interesi unda iyos 

                                                           
11 ix., saqarTvelos samoqalaqo kodeqsi, muxli 1198, nawili 4. 
12 SoTaZe T., sanivTo samarTali, Tbilisi, 2014, 122. 
13 ix., saqarTvelos samoqalaqo kodeqsi, muxli 1199. 
14  konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers) muxlimuxli 18, 

punqti 1. 
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saxelmZRvanelo principi da mSobelTa pasuxismgeblobis sazomi 

arasrulwlovnis qonebrivi uflebebis ganxorcielebisas.   

 

1.2.1. arasrulwlovnis uZravi qonebis gankargva 

 

vinaidan uZravi nivTi samoqalaqo brunvis gansakuTrebuli 

obieqtia, sainteresoa, Tu ramdenadaa arasrulwlovnis sakuTrebaSi 

arsebuli uZravi qoneba aramarTlzomieri gankargvisgan daculi. ka-

nonmdebeli qonebis mniSvnelobis gaTvaliswinebiT adgens gan-

sakuTrebul wess masze sakuTrebis uflebis SeZenisa da misi raime 

formiT gankargvis SemTxvevaSi. uZravi nivTebis maRali socialuri 

funqcia ganapirobebs misi samarTlebrivi reJimis simkacres da uZrav 

nivTTan dakavSirebiT warmoSobili urTierTobis mxareTa ufleba-

movaleobebis Taviseburebas. 15  kerZod, samoqalaqo kodeqsis moTx-

ovnebis Tanaxmad, garigeba, romlis saganic uZrav qonebaze sa-

kuTrebis uflebis SeZena, an masze sxva sanivTo uflebis warmoSo-

baa, werilobiTi formiT dadebasa da sajaro reestrSi registra-

cias saWiroebs. 16 xolo garigebis werilobiTi forma, Tavis mxriv, 

garigebis monawile mxareTa xelmowerebis namdvilobis damowmebas 

notariusis mier 17 an maregistrirebel organoSi uflebamosili pi-

ris TandaswrebiT moiazrebs18.  

Teqvsmet wlamde arasrulwlovani garigebaSi, romelic mowmdeba 

sanotaro wesiT, mxolod kanonismieri warmomadgenlis meSveobiT 

monawileobs da ara uSualod, xolo Teqvsmetidan Tvramet wlamde 

arasrulwlovani uflebamosilia, garigeba, romelic mowmdeba 

sanotaro wesiT, dados piradad, kanonismieri warmomadgenlis Tanx-

mobiT.19 

                                                           
15 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 33. 
16 ix., saqarTvelos samoqalaqo kodeqsi, muxli 183; muxli 243; muxli 289, 

nawili 1; muxli 3111. 
17 iqve, muxlis 3111, nawili 1. 
18 iqve, muxli 3111, nawili 2. 
19 ix., saqarTvelos iusticiis ministris 2010 wlis 31 martis #71 brZane-

ba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkice-

bis Taobaze~, muxli 25, punqti 4. 
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warmomadgenlobisaTvis dadgenili zogadi wesia, rom war-

momadgenels ar SeuZlia warmodgenili piris saxeliT sakuTar 

TavTan dados garigeba, Tuki warmomadgenlobis damadasturebeli 

dokumentidan sxva ram ar dgindeba.20 Tumca saqarTvelos iusticiis 

ministris 2010 wlis 31 martis `sanotaro moqmedebaTa Sesrulebis 

wesis Sesaxeb~ №71 brZanebaSi, romelic sanotaro moqmedebaSi 

arasrulwlovnisa da misi warmomadgenlis monawileobis formalur 

proceduras gansazRvravs, gansxvavebuli Sinaarsis normaa. kerZod, 

aRniSnuli brZanebis 25-e muxlis me-3 punqtis mixedviT, arasrul-

wlovnis kanonismier warmomadgenels ufleba aqvs raime specialuri 

nebarTvis an Tanxmobis gareSe garigebis dadebisas imoqmedos erT-

droulad arasrulwlovnisa da sakuTari saxeliT, Tuki maregis-

trirebel organoSi raime SezRudva ar aris registrirebuli. Sesa-

bamisad, aRniSnuli mowesrigeba kanonismier warmomadgenels SesaZle-

blobas aZlevs, sakuTar TavTan arasrulwlovnis saxeliT dados 

xelSekruleba am ukanasknelis qonebis gankargvis Sesaxeb. 

aRsaniSnavia, rom qarTuli kanonmdeblobiT ar arsebobs kanoniT 

gaTvaliswinebuli meqanizmi, romelic mSoblis mier sarisko 

garigebebis dadebisas arasrulwlovnis qonebrivi uflebebis dacvis 

saSualeba iqneboda. im pirobebSi, rodesac uZrav qonebaze uflebaTa 

registracia, procedurul doneze, maqsimalurad gamartivebulia 

arasrulwlovnis, rogorc samoqalaqosamarTlebrivi urTierTobis 

mgrZnobiare subieqtis, qonebrivi interesebis dasacavad, saWiroa 

gaiweros minimaluri garantiebi, romelic kanonier warmomadgenelTa 

marTlzomieri qmedebis farglebSi arasrulwlovnis qonebrivi 

uflebebis ganxorcielebas uzrunvelyofs da amasTan, samoqalaqosa-

marTlebriv urTierTobaTa arasaTanadod garTulebas ar gamoiwvevs. 

aRniSnuli problema aSkara gaxda saapelacio sasamarTlos 2015 

wlis oqtombris ganCinebaSic. mocemul saqmeSi 5 wlis arasrul-

wlovnis uZravi qoneba mikrosafinanso organizaciisgan sesxis uz-

runvelyofis mizniT mSoblebma ipoTekiT datvirTes. mogvianebiT, 

sesxis xelSekrulebis aRsrulebis mizniT, sasamarTloSi morigebis 

                                                           
20 ix., saqarTvelos samoqalaqo kodeqsi, muxli 114. 
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aqti Sedga, romlis safuZvelzec arasrulwlovnis qonebis real-

izacia ganxorcielda. sadavo qonebis realizaciis Semdgom, 

arasrulwlovanma moiTxova ipoTekis xelSekrulebis baTilad cnoba. 

saapelacio sasamarTlom mxari dauWira pirveli instanciis sasa-

marTlos gadawyvetilebas da `bavSvis upiratesi interesis 

xelmyofi~ garigeba baTilad cno. miuxedavad imisa, rom saapelacio 

sasamarTlos azriT, `kreditoris ekonomikuri interesi da bio-

logiuri mSoblebis mier gamoxatuli nebisadmi kanonieri ndobis 

detali yuradsaRebi da mniSvnelovania~, interesTa urTierTSe-

wonadobis fonze, bavSvis interesi upiratesia~. sasamarTlom moce-

muli gadawyvetilebis dasabuTebisa da gamyarebis mizniT, erovnuli 

kanonmdeblobis garda, gamoiyena saerTaSoriso xelSekrulebebi da 

strasburgis sasamarTlos precedentuli samarTali, mTavari prob-

lema ki yuradRebis miRma darCa: saapelacio sasamarTlom erTma-

neTisagan saTanadod ar gamijna mSoblebis warmomadgenlobiTi 

uflebamosileba mesame pirTa mimarT da samarTlebrivi urTerTobebi 

mSoblebsa da Svilebs Soris, rac calke mowesrigebasa da Sefasebas 

saWiroebs. man mSoblebis mier kanonismieri warmomadgenlobiTi 

uflebamosilebis ganxorcieleba martivad daukavSira maT 

valdebulebas – daicvan Svilis saukeTeso interesebi. sasamarTlos 

msjelobis mixedviT, `mSoblebi arasrulwlovani Svilebis kanonieri 

warmomadgenlebi arian da gansakuTrebul rwmunebulebaTa gareSe 

maTi uflebebisa da interesebis dasacavad gamodian, niSnavs imas, 

rom mSobeli bavSvis saxeliT mxolod da mxolod iseT garigebebs 

debs, romlebic bavSvis nebas Seesabameba da amasTan, aRniSnuli 

garigeba bavSvis interesebSia~.21  

msgavsi praqtikis damkvidreba kreditorisaTvis SeiZleba savala-

lo Sedegebis matarebeli aRmoCndes. aseT SemTxvevaSi, kreditors 

ekisreba araTanazomieri tvirTi, Seamowmos mSoblebis mier maTi 

warmomadgenlobiTi uflebamosilebis ganxorcielebis keTilsin-

disiereba arasrulwlovnis interesebis mimarT. miuxedavad imisa, 

rom saapelacio sasamarTlos midgoma daxvewas saWiroebs, man 

                                                           
21 ix., Tbilisis saapelacio sasamarTlos 2015 wlis 6 oqtombris ganCineba 

#2b/3275-15. 
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cxadyo mTeli rigi sistemuri problemebi, romlebic am sferoSi 

arsebobs. 

 

1.2.2. meurvisa da mzrunvelis mier arasrulwlovnis qonebriv 

interesebze zrunvasTan dakavSirebiT 

 

mSoblis mzrunvelobis gareSe darCenili arasrulwlovnis qone-

brivi interesebis dacvaze zrunva saxelmwifos movaleobaa. 22 Sesa-

bamisad, Sidasaxelmwifoebriv doneze gaTvaliswinebulia arasrul-

wlovnisTvis meurvisa da mzrunvelis daniSvnis wesi. 23  rodesac 

meurvisa da mzrunvelis mier uflebamosileba srulad xorcieldeba, 

igi uTanabrdeba mSoblis uflebamosilebas arasrulwlovanze. 24 

meurve da mzrunveli (zogjer mxolod konkretul sferoSi _ 

magaliTad, qonebrivi meurve25) mSoblis surogatis rols asruleb-

en. Sesabamisad, isini mSoblebis msgavsad, arasrulwlovans gan-

sakuTrebuli uflebamosilebis gareSe mesame pirebTan samarTlebriv 

urTierTobebsa da sasamarTloSi warmoadgenen.26 

aRsaniSnavia, rom samoqalaqo kodeqsi arasrulwlovnis qonebriv 

uflebebs ukeT icavs meurvisa da mzrunvelis mimarT, vidre 

mSoblebis SemTxvevaSi. kerZod, sameurveo/samzrunvelo piris sax-

eliT akrZalulia Cuqebis xelSekrulebis dadeba, 27  meurvesa da 

mzrunvels, maT meuRleebsa da axlo naTesavebs ufleba ara aqvT, 

dadon garigeba sameurveo (samzrunvelo) pirTan, agreTve ar SeiZle-

ba, isini iyvnen am piris warmomadgenlebad garigebis dadebisas 

sameurveo (samzrunvelo) pirsa da meurvis an mzrunvelis meuRlesa 

                                                           
22  konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers) muxli 20. 
23  ix., saqarTvelos samoqalaqo kodeqsi, muxli 1275; muxli 1276; muxli 

1277, nawili 1. 
24  Chesterman J., Capacity in Victorian Guardianship Law: Options for Reform, 

Monash University Law Review, Vol.36, No.1, 2010, 96. 
25 saqarTvelos samoqalaqo kodeqsi, muxli 1286. 
26 iqve, muxli 1293. 
27 iqve, muxli 1296. 
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da maT axlo naTesavebs Soris.28 meurveobisa da mzrunvelobis or-

ganos winaswari Tanxmobis gareSe meurves ufleba ar aqvs sameurveo 

piris saxeliT dados garigeba, xolo mzrunvels _ samzrunvelo 

piris saxeliT daTanxmdes garigebis dadebaze, romelic Seexeba 

qonebis gasxvisebas, dagiravebas, aT welze meti vadiT gaqiravebas, 

Txovebas an sxva savalo valdebulebaTa gacemas, Tamasuqis, 

sameurveo an samzrunvelo piris kuTvnil uflebebze uaris Tqmas, 

samewarmeo sazogadoebaSi partniorad Sesvlas, sesxis aRebas, qone-

bis gayofas, an romelsac Sedegad SeiZleba qonebis Semcireba mo-

hyves.29 

mocemuli mowesrigebis detaluri analizi Sors wagviyvans, Tum-

ca, aSkaraa, rom kanonmdebelma meurveobisa da mzrunvelobis kuTxiT 

arasrulwlovnis qonebrivi interesebis dacvis ufro myari garantia 

gaiTvaliswina, vidre mSoblebsa da Svilebs Soris arsebuli qone-

brivi urTierTobebis mowesrigebis dros. savaraudod, gansxvavebuli 

mowesrigeba gamoiwvia mSobelebsa da Svilebs Soris arsebulma gan-

sakuTrebulma pirovnulma kavSirma, magram kanonmdebelma ar unda 

datovos iseTi `xvreli~ samarTalSi, romelic mSoblebs TviT-

neburad moqmedebis SesaZleblobas miscems. Sesabamisad, aRniSnuli 

diferencirebuli midgoma miuRebelia, vinaidan, kanonmdeblobiT, 

meurve da mzrunveli mSoblis Semcvlelad moiazreba. maT arasrul-

wlovnis qonebrivi interesebis dacvaze iseTive pasuxismgebloba 

ekisrebaT, rogoric arasulwlovnis mSoblebs. 

 

1.3. mSoblebis Tanasworobis principi da maTi pasuxismgeblobis 

farglebi Svilis qonebis marTvisa da gankargvis sferoSi 

 

saqarTvelos samoqalaqo kodeqsis mixedviT, orive mSobeli 

Tanabradaa uflebamosili, warmoadginos da daicvas arasrulwlov-

nis interesebi. 30  arcerT maTgans eniWeba raime upiratesoba. 31  aR-

                                                           
28 iqve, muxli 1297. 
29 iqve, muxli 1294. 
30 iqve, muxli 1197. 



155 

niSnulidan gamomdinare, nebismier mSobels SeuZlia damoukideblad 

warmoadginos arasrulwlovani qonebriv urTierTobebSi, vinaidan 

mSobelTa sruli Tanasworobis principidan gamomdinare, saqarTve-

los samoqalaqo kodeqsi ar icnobs dedis an mamis raime upirateso-

bas.32 

sayuradReboa aRniSnuli principis mimarTeba `sanotaro moqmede-

baTa Sesrulebis wesTan~, romlis mixedviT, im savaldebulo regis-

tracias daqvemdebarebuli garigebebis sanotaro wesiT damowmebisas, 

romlis saganic arasrulwlovnis sakuTrebaSi arsebuli qonebis 

marTva an/da gankargvaa, ar moiTxoveba arasrulwlovnis mSobelTa 

SeTanxmeba erToblivi warmomadgenlobis Sesaxeb, Tuki es SeTanxmeba 

maregistrirebel organoSi araa registrirebuli. 33  maSasadame, imi-

saTvis, rom registracias daqvemdebarebuli nivTis gankargvis 

Sesaxeb garigebis sanotaro wesiT damowmeba ganxorcieldes, sakma-

risia mxolod erTi mSoblis mier nebis gamovlena an SezRuduli 

qmedunarianobis mqone piris SemTxvevaSi, _ nebarTva (Tanxmoba), xo-

lo orive mSoblis mier warmomadgenlobiTi uflebamosilebis ganx-

orcielebisTvis saWiroa arsebobdes specialuri, registrirebuli 

SeTanxmeba. 

sainteresoa, Tu rogor moqmedebs mSobelTa Tanasworobis pirn-

cipi warmomadgenlobiT uflebamosilebasTan mimarTebiT. kerZod, 

erT-erTi mSoblis warmomadgenlobiTi uflebamosilebis amgvari 

SezRudva, SeiZleba, sxvadasxvagarad Sefasdes. pirvel SemTxevaSi, 

Tanasworobis principidan gamomdinare, TiToeul mSobels Tanabari 

moculobiT da damoukideblad unda SeeZlos gankargos da marTos 

arasrulwlovnis qoneba, ise, rom saWiro ar iyos meore mSoblis 

Tanxmoba; an piriqiT, swored Tanasworobis principidan gamomdinare, 

aRniSnulisTvis saWiroa orive mSoblis azris gaTvaliswineba. Sesa-

                                                                                                                             
31  saqarTvelos samoqalaqo kodeqsis komentari, V wigni, Tbilisi, 2000, 

270. 
32 Sengelia r. Sengelia e., saojaxo samarTali (Teoria da praqtika), Tbi-

lisi, 2011, 228. 
33  saqarTvelos iusticiis ministris 2010 wlis 31 martis #71 brZaneba 

„sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb instruqciis damtkicebis 

Taobaze~, muxli 25. 
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bamisad, meore mSoblis Tanxmobis moTxovniT, miviRebT ara mSobelTa 

Tanasworobis principis darRvevas, aramed SeiZleba am principis 

ganxorcieleba uzrunvelvyoT. 

diferencirebuli midgoma ikveTeba sajaro reestris erovnul 

saagentoSi arasrulwlovnis mier uZravi qonebis gankargvis 

xelSekrulebis registraciasTan dakavSirebiTac. kerZod, sajaro 

reestris erovnuli saagentos 2012 wlis 25 aprilis gad-

awyvetilebiT, SezRuduli qmedunarianobis mqone piris nebis gam-

ovlenis namdvilobisaTvis moTxovnil iqna mxolod erTi mSoblis 

Tanxmoba. aseTi gadawyvetilebis motivi iyo saqarTvelos samo-

qalaqo kodeqsis me-15 muxlis gramatikuli ganmarteba, sadac aR-

niSnulia, rom SezRuduli qmedunarianobis mqone piris nebis gam-

ovlenis namdvilobisaTvis aucilebelia misi kanonieri warmomadgen-

lis Tanxmoba. 34  aRniSnulis sawinaaRmdegod, analogiur saqmeze, 

2013 wlis 27 dekembris  gadawyvetilebiT, arasrulwlovans uari 

eTqva uZravi qonebis Cuqebis xelSekrulebis registraciaze, vinaidan 

saagentoSi ar iqna wardgenili orive mSoblis Tanxmoba garigebaze. 

gadawyvetilebis safuZvlad sajaro reestris erovnuli saagento 

saqarTvelos samoqalaqo kodeqsis 1197-e muxliT dadgenil 

mSoblebis Tanasworobis princips uTiTebs.35 

mSobelTa warmomadgenlobiTi uflebamosilebis farglebis 

dadgenas ar uwyobs xels is faqtic, rom kanonmdebloba ar iT-

valiswinebs maTi pasuximgeblobis specialur wess. nacionaluri 

kanonmdeblobis xarvezad SeiZleba CaiTvalos konkretuli regu-

laciis ararseboba, romelSic gaTvaliswinebuli iqneboda mSobelTa 

pasuxisgebis meqanizmi, arasrulwlovnis interesebis darRvevis Sem-

TxvevaSi. saqarTvelos samoqalaqo kodeqsi, aseTi SemTxvevebisaTvis 

deliqturi valdebulebebidan gamomdinare pasuximgeblobis zogad 

wess gvTavazobs.36 

                                                           
34  sajaro reestris erovnuli saagentos 2012 wlis 25 aprilis gad-

awyvetileba #62461. 
35  sajaro reestris erovnuli saagentos 2013 wlis 27 dekembris gad-

awyvetileba #245083. 
36 ix., saqarTvelos samoqalaqo kodeqsi, muxli 992. 
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aRsaniSnavia, rom gaeros „bavSvis uflebaTa Sesaxeb“ konvenciis 

me-18 muxlis pirveli punqti bavSvis aRzrdasa da ganviTarebaze 

mSobelTa saerTo da Tanabari pasuxismgeblobis princips adgens. 37 

maSasadame, aRniSnuli debulebis mixedviT, bavSvis winaSe darRveuli 

valdebulebebisaTvis mSoblebs unda daekisroT Tanabari pasux-

ismgebloba, romelic, aseve, saerTo xasiaTisaa. sasurvelia, qarTuli 

kanonmdeblobiT gaTvliswinebuli iyos meqanizmi, romelic am wesis 

efeqtur implementacias moaxdens. 

 

2. mSoblebis mier arasrulwlovani piris qonebrivi interesebis 

dacva germanuli samarTlis mixedviT 

 

saqarTvelos kanonmdeblobisagan gansxvavebiT, germanuli 

samoqalaqo kodeqsi detalurad awesrigebs arasrulwlovnis qonebis 

marTvasa da gankargvaze maTi mSoblebisa Tu meurve/mzrunvelis 

pasuxismgeblobis sakiTxs. vinaidan aRniSuli qonebrivi ur-

TierTobebi regulaciaTa sakmaod farTo speqtrs moicavs, statiis 

farglebSi, ganxilulia arasrulwlovnis qonebrivi interesebis 

dacvis yvelaze saintereso aspeqtebi, romlebic Sesabamisi sasa-

marTlo praqtikiTaa gamyarebuli. 

 

2.1. Svilis qonebrivi interesebis dacva, rogorc Svilze zrun-

vis valdebulebis nawili 

 

germanuli samarTlis mixedviT, Svilze zrunva piradi xasiaTis 

ZiriTadi uflebaa. Svilze zrunvis valdebuleba ki moicavs ara 

mxolod mis pirovnebaze, aramed mis qonebriv interesebze zrunvas.38 

es ukanaskneli ki gulisxmobs mSoblis uflebasa da amave dros, 

valdebulebas, gamoyenebisa da sargeblobis farglebSi, miiRos da 

                                                           
37 ix., konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers), muxli 18, pun-

qti 1. 
38 Rauscher T., Familienrecht, Heidelberg 2001, Rn. 1027, 711-712. 
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marTos mis gankargulebaSi myofi Svilis  qoneba.39 Svilis qonebaze 

zrunva moicavs rogorc qonebis marTvas, ise mSoblis uflebas, iyos 

misi kanonieri warmomadgeneli mesame pirebTan urTierTobaSi.40 

germanuli samoqalaqo kodeqsis mixedviT, mSoblis zrunvis 

valdebulebas SesaZloa mSoblebi erTad an cal-calke axorcieleb-

dnen. Tuki Svilis dabadebis dros mSoblebi daqorwinebulni ar 

arian, arasrulwlovnis qonebaze zrunvis ufleba orive mSobels 

mxolod im SemTxvevaSi aqvs, Tuki aRniSnuli mizniT isini saojaxo 

saqmeTa sasamarTlos mimarTaven an daqorwindebian. danarCen Sem-

TxvevebSi, Svilis zrunvaze pasuxismgebloba mxolod dedas ekis-

reba.41 

 

2.2. arasrulwlovanis qonebriv interesebze zrunvis sferoSi 

mSoblebis uflebamosilebis farglebi 

 

germaniis samoqalaqo kodeqsis §1638 gansazRvravs arasrulwlov-

nis im qonebas, romelic ar SeiZleba mSoblebis mmarTvelobas 

eqvemdebarebodes. Sesabamisad, yvela danarCeni saxis qoneba Svilis 

srulwlovanebamde imyofeba mSoblebis gankargulebaSi. mSoblebis 

mier Svilis qonebis marTvis ufleba SeiZleba SeizRudos mamkvidre-

blis an gamCuqeblis nebiT (gankargulebiT). germaniis samoqalaqo 

kodeqsis mixedviT, Svilze mSoblis qonebrivi zrunva ar vrceldeba 

memkvidreobiT miRebul da naCuqar qonebaze, rodesac mamkvidrebelma 

anderZiT an gamCuqebelma Tavisi gankargulebiT gansazRvra, rom 

mSoblebma ar unda marTon aRniSnuli qoneba. kanoni, aseT Sem-

TxvevaSi, arasrulwlovans uzrunvelyofs ara mxolod zemoaR-

niSnuli qonebis, aramed agreTve am qonebidan gamomdinare uflebebis 

marTvis uflebamosilebiT. aq moiazreba is uflebebi, romlebic 

arasrulwlovnis qonebis ganadgurebiT, dazianebiT da CamorTmeviT, 

an am qonebasTan dakavSirebuli xelSekrulebiT warmoiSoba. amasTan, 

gamCuqeblis an mamkvidreblis mier qonebis mmarTvelobis uflebis 

                                                           
39 ix., Bürgerliches Gesetzbuch, §1626. 
40 Rauscher T., Familienrecht, Heidelberg 2001, Rn. 1027, 711-712 
41 Bürgerliches Gesetzbuch, §1629a. 
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SezRudva, SesaZloa, mxolod erT-erT mSobelze gavrceldes. 42 

aseTi gziT naCuqar an memkvidreobiT miRebul qonebaze kanoniT gaT-

valiswinebulia damatebiTi mzrunvelobis meqanizmi. kerZod, 

arasrulwlovans eniSneba specialuri mzrunveloba aseTi qonebis 

marTvisaTvis.43 

mSoblebis qonebrivi zrunvis uflebis Semdgomi gamonaklisebi 

mowesrigebulia germaniis samoqalaqo kodeqsis §112 da §113-Si. 

qarTuli samoqalaqo kodeqsis msgavsad, mSoblebis qonebis marTvis 

ufleba ar vrceldeba im qonebaze, romelsac arasrulwlovani, 

rogorc SezRuduli qmedunariani, iRebs sawarmos damoukidebeli 

marTvis Sedegad, SromiTi an samsaxureobrivi urTierTobebidan.44 

arasrulwlovnis interesebs emsaxureba, agreTve, germaniis 

samoqalaqo kodeqsis §1646-iT gaTvaliswinebuli surogaciis 

meqanizmi: Tuki mSoblebi Svilis saxsrebiT raime qonebas SeiZenen, 

sakuTrebis ufleba pirdapir Svilze gadadis. analogiuri wesi 

moqmedebs moZrav nivTebze arsebuli uflebebisa da im uflebebis 

mimarT, romlebic moTxovnis daTmobis xelSekrulebis (cesiis) 

Sedegad warmoiSoba.45 

garda amisa, germaniis samoqalaqo kodeqsis mixedviT, mSoblebis 

mier zogierTi maRali riskis matarebeli garigebebis dadeba kanoniT 

ikrZaleba. magaliTad, mSoblebi kargaven warmomadgenlobiT ufleba-

mosilebas iseTi garigebebis dadebis dros, romlis sagansac war-

moadgens giravnobiT, ipoTekiT, sazRvao xomaldze dadgenili ipo-

TekiT, an TavdebobiT uzrunvelyofili mSoblis mimarT Svilis 

kuTvnili moTxovna an am uzrunvelyofis gauqmeba an Semcireba, anda 

romelic adgens arasrulwlovnis valdebulebas, ganaxorcielos 

aseTi gadacema, uflebrivi datvirTva an Semcireba. 46 xolo Svilis 

saxeliT mSoblis mier xelSekrulebis dadebis wesi gansazRvrulia 

germaniis samoqalaqo kodeqsis §1643-iT. aRniSnuli norma adgens, 

rom zogierTi xasiaTis garigeba, romelic SesaZloa arasrulwlov-

                                                           
42 Dethloff  N, Familienrecht, 29.Aufl. München 2009, Rn.108, 408. 
43 Bürgerliches Gesetzbuch, §1909; §1630. 
44 Hohloch G.,  Familienrecht, Stuttgart 2002, Rn. 908, 483. 
45 Schwab D., Familienrecht, 17.Aufl, 2009 München, Rn. 607, 300. 
46 Bürgerliches Gesetzbuch, §1629(2); §1795 (2). 
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nisTvis gansakuTrebiT didi qonebrivi zianis momtani iyos, moiTxovs 

saojaxo saqmeTa sasamarTlos Tanxmobas. magaliTad, arasrul-

wlovnis miwis nakveTis an masze arsebuli uflebis gankargvisaTvis 

an iseTi qiravnobis an ijaris xelSekrulebis dadebisaTvis, rom-

liTac arasrulwlovani valdebulia ganaxorcielos perioduli 

gadaxdebi, xolo saxelSekrulebo urTierToba unda gagrZeldes 

srulwlovanebis miRwevis Semdeg, erT welze meti vadiT.47 

 

2.3. Svilis qonebrivi interesebis dacvisa da misi rCenis 

valdebulebis urTierTmimarTeba 

 

arasrulwlovnis qoneba SvilisaTvis mSoblebis mier uzrun-

velsayofi sarCosgan unda gaimijnos. miuxedavad imisa, rom 

mSoblebi SesaZloa arasrulwlovnis qonebas missave interesebs ax-

mardnen, gansazRvruli winapirobebis arsebobisas, SeiZleba Svilis 

qonebriv interesebze zrunvis kanoniT gansazRvruli valdebuleba 

daarRvion. 

germaniis samoqalaqo kodeqsis §1610 gansazRvravs Svilis sarCos 

masStabs, exeba ra sarCos mimRebis yvela aucilebel cxovrebiseul 

moTxovnilebas da gansakuTrebul aqcents akeTebs aRzrdis, maT So-

ris profesiuli ganaTlebis miRebis, xarjebze. maSasadame, arasrul-

wlovani daculia `Sesabamisi cxovrebis garantiiT“.48 

arasrulwlovnis qonebisa da misTvis gadasaxdeli sarCos gan-

sxvavebas warmoaCens germaniis pirveli instanciis sasamarTlos 

1997 wlis gadawyvetileba. saqme mdgomareobda SemdegSi: mosarCele 

iTxovda mSoblebisgan procentebiT im sadazRvevo Tanxis dabrunebas, 

romelic bavSvobaSi man, rogorc dazaralebulma, sadazRvevo kom-

paniisgan miiRo. mosarCelis mtkicebiT, sadazRvevo Tanxa dairicxa 

misi mamis (mopasuxis) angariSze. momCivani amtkicebda, rom mSoblebi 

SeTanxmebulni iyvnen, ganeTavsebinaT aRniSnuli Tanxa Svilis 

anabarze. sinamdvileSi, sadazRvevo Tanxa mSoblebma gamoiyenes 

                                                           
47 iqve, §1643; §1821; §1822. 
48 Weinreich G., Klein M., Fachanwaltskommentar Familienrecht; 3.Aufl, Oldenburg/ 

Regensburg 2008, §1610 BGB, Rn.1-3, 1577. 
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sxvenis asaSeneblad, raTa mosarCele saZinebeli oTaxiT uzrunve-

leyoT. sarCeli warmatebuli aRmoCnda. sasamarTlom daadgina, rom 

mSoblebma daxarjes Svilis qoneba. sasamarTlos msjelobis mixed-

viT, mSoblebs aqvT valdebuleba, uzrunvelyon Svili cxovrebis 

Sesabamisi standartiT. miuxedavad imisa, rom sacxovrebeli oTaxis 

aSeneba mSoblis mier Svilis pirovnebaze zrunvis valdebulebis 

nawilia, mocemul SemTxvevaSi, mSoblebis finansuri mdgomareobis 

gaTvaliswinebiT, maT daarRvies Svilis qonebaze zrunvis valde-

buleba, vinaidan Sesabamisi sacxovrebliT uzrunvelyofis movaleoba 

upiratesad Tavad mSoblebs ekisrebaT.49 

aRniSnuli gamyarebulia agreTve nordhornis pirveli instanciis 

sasamarTlos 2001 wlis gadawyvetilebiT: mosarCele iTxovda bebiis 

mier mis anabarze ganTavsebuli Tanxis anazRaurebas. mopasuxe ki 

amtkicebda, rom gaxarjuli Tanxa man gamoiyena mosarCelis profe-

siuli ganaTlebisa da dasvenebisaTvis. sasamarTlom daadgina, rom 

mopasuxes ar SeeZlo sarCosaTvis gaTvaliswinebuli xarjebis Svi-

lis angariSidan anazRaureba, vinaidan aseTi qmedeba ewinaaRmdegeboda 

sarCoTi uzrunvelyofis valdebulebis arss. mopasuxis valdebuleba 

iyo, sarCo gadaexada Tavad da Sesabamisad, mas ar gaaCnda ufleba, 

dasvenebisa da ganaTlebis xarjebi Svilis qonebidan daeqviTa.50 

 

2.4. arasrulwlovanis qonebidan miRebuli Semosavlis gankargva 

 

aRsaniSnavia, rom germanuli kanonmdebloba mSoblebs Svilis 

qonebidan miRebuli Semosavlebis gankargvisas gansazRvrul Tavisu-

flebasac aniWebs. germanel kanonmdebels ar aviwydeba, rom ojaxi 

erTiani organizmia da arasrulwlovnis qonebis mkacri diferen-

cireba ojaxis erTiani resursebisagan, garkveulwilad, usa-

marTlobas gamoiwvevs. Sesabamisad, arasrulwlovnis qonebidan 

miRebuli Semosavali, pirvel yovlisa, aRniSnuli qonebis marTvisa 

da misgan gamomdinare valdebulebebis xarjebis dasafarad gam-

oiyeneba. amasTan, arasrulwlovnis qonebidan Semosavali SesaZloa 

                                                           
49 saolqo sasamarTlo Bad Schwartau, FamRZ 1999,  315. 
50 saolqo sasamarTlo Nordhorn, FamRZ 2002, 341. 
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gamoyenebul iqnas Tavad arasrulwlovnis sarCenad an/da ojaxis 

danarCeni wevrebis sarCoTi uzrunvelyofis mizniT. 51  germaniis 

samoqalaqo kodeqsis §1649-is mixedviT, rodesac arasrulwlovnis 

qonebidan Semosavali sakmarisi araa, SesaZloa gamoyenebul iqnes 

agreTve is saxsrebi, rasac igi sakuTari SromiT an damoukidebeli 

samewarmeo saqmianobidan iRebs. aRniSnuli normis mixedviT, 

mSoblebs ufleba aqvT, gonierebis farglebSi, gankargon Svilis 

qonebidan Semosavali TavisTvis an/da arasrulwlovnis da-

saojaxebeli da-Zmis sarCenad.52 

aRniSnulis miuxedavad, arasrulwlovnis qonebidan procentuli 

Semosavali gansakuTrebul samarTlebriv reJims eqvemdebareba. aseT 

SemTxvevaSi, iTvleba, rom procentebi myarad dabandebulia da xdeba 

arasrulwlovanis qonebis substanciis nawili. mocemul sakiTxs 

exeba germaniis pirveli instanciis sasamarTlos erT-erTi gad-

awyvetileba: mopasuxem anabridan Tanxa Tavisi qaliSvilis magier 

gankarga. man gaauqma Svilis anabari da dabandebuli fuli gadaricxa 

sakuTar mimdinare angariSze. im SemTxvevaSi, Tuki Tanxa SenarCunde-

boda anabarze, mas daemateboda aRniSnulis 5,5%. mosarCele iTxovda 

ganacduri procentuli Semosavlis anazRaurebas. mopasuxis mtkice-

biT, vinaidan aRniSnuli Tanxa Svilis sarCos uzrunvelyofis miz-

niT iqna gamoyenebuli, ar unda aenazRaurebina. sasamarTlom daadgi-

na, miuxedavad imisa, rom mSoblebs ar ekrZalebaT, Svilis qonebidan 

miRebuli SemosavliT gaqviTon misTvis gadasaxdeli sarCo, aseT 

SemTxvevaSi, saqme gvaqvs TviT arasrulwlovnis qonebis substanci-

asTan, vidre qonebidan miRebul SemosavalTan (nayofTan). dakarguli 

procentebi unda moxmareboda arasrulwlovnis qonebis substancias 

_ rogorc dabandebuli Tanxa, ise misgan gamomdinare procentuli 

Semosavali unda Sesuliyo arasrulwlovnis qonebaSi, xolo Svilis 

sarCoTi uzrunvelyofas mopasuxe sakuTari xarjebiT unda gamklave-

boda.53 

 

                                                           
51 Dethloff  N., Familienrecht, 29.Aufl, München 2008,Rn. 141, 417. 
52 Bürgerliches Gesetzbuch, §1649 (1)(2). 
53 saolqo sasamarTlo Nordhorn, FamRZ 2002, 341. 
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2.5. Svilis qonebriv interesebze zrunvis valdebuleba fulis 

dabandebis dros 

 

germaniis kanonmdeblobis mixedviT, Svilis qonebriv interesebze 

zrunva moicavs mSoblebis valdebulebas, maT daqvemdebarebaSi 

arsebuli qoneba marTon `saTanado marTvis principebis“ (anu 

ekonomikis zogadi principebis) gaTvaliswinebiT. 54  warmodgenili 

norma avaldebulebs mSoblebs, daabandon arasrulwlovnis fuladi 

saxsrebi momgebiani pirobebiT. 55  fuli SesaZloa Tavad mSoblebmac 

daabandon Svilis sasargeblod, magram aseT SemTxvevaSi, isini fuls 

veRar gamoiyeneben sakuTari miznebisTvis, vinaidan aRniSnuli Tanxa 

ukve Svilis sakuTrebaa. amis magaliTia germaniis saojaxo saqmeTa 

sasamarTlos erT-erTi gadawyvetileba. mocemul saqmeSi mopasuxes 

sagadasaxado davalianeba hqonda. kreditoris winaSe valdebulebis 

SesrulebisaTvis Tavis aridebis mizniT, man Tanxa sakuTari an-

gariSidan  arasrulwlovani Svilebis angariSze gadaricxa. mogviane-

biT, mopasuxem Svilebis angariSidan Tanxa moxsna da aRniSnuliT 

sasamarTlo xarjebi dafara. Svilebma sarCeli mamis winaaRdeg aRZ-

res. miuxedavad imisa, rom mopasuxis mtkicebiT, `dasaCuqrebuli~ 

SvilebisaTvis cnobili iyo kreditorebisaTvis Tanxis damalvis mi-

zani, miuxedavad amisa, sasamarTlom daakmayofila sarCeli da 

daadgina, rom mopasuxem Svilis qonebriv interesebze zrunvis 

valdebuleba daarRvia.56 

 

  

                                                           
54 ix., Bürgerliches Gesetzbuch, §1642 
55  Weinreich G., Klein M., Fachanwaltskommentar Familienrecht, 3.Aufl, 

Oldenburg/Regensburg, 2008, §1642, Rn.1, 1773. 
56 germaniis federaluri safinanso sasamarTlo, Betriebs-Berater, 27.09.2004,  

2112. 
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2.6. mSoblebis pasuxismgeblobis farglebi Svilis qonebriv in-

teresebze zrunvis valdebulebis darRvevis dros 

 

germaniis samoqalaqo kodeqsis §1664 awesrigebs mSoblebis 

pasuxismgeblobis sakiTxs, maT Soris Svilis qonebriv interesebze 

zrunvis valdebulebis darRvevis SemTxvevasac. 57  aRniSnuli normis 

mixedviT, mSoblebi Svilebis winaSe, Tavisi zrunvis valdebulebis 

darRvevisas, pasuxs ageben mxolod im gulmodginebis farglebSi, 

romelsac isini, Cveulebriv, sakuTari saqmeebis mimarT iCenen da 

amasTan, mxolod ganzraxvis an uxeSi gaufrTxileblobisaTvis. 58 

§1664 gamoiyeneba imisda miuxedavad, mSoblebma daarRvies TavianTi 

valdebuleba Svilis faqtobriv Tu iuridiul interesTan 

mimarTebiT. 59  §1664-iT gansazRvruli pasuxismgebloba vrceldeba 

agreTve im mSobelze, romelsac, marTalia, ar gaaCnia Svilis qone-

baze zrunvis uflebamosileba, magram faqtobrivad zrunavs masze 

xangrZlivi vizitis ganmavlobaSi.60 

qonebrivi zianidan gamomdinare moTxovnebis safuZvlebi, ZiriTa-

dad, deliqtur samarTalSia gawerili. germanel iuristebs Soris 

arsebobs dava imis Taobaze, 1664-e paragrafi adgens mxolod pasux-

ismgeblobis masStabs deliqturi valdebulebebisaTvis, Tu aseve 

warmoadgens damoukidebel safuZvels zianis anazRaurebis moTx-

ovnisaTvis. zogierTi mecnieris azriT, Tuki mSoblebis mier zianis 

anazRaurebis valdebuleba mxolod deliqtur valdebulebebze iqne-

ba damyarebuli, arasrulwlovnis dacvis masStabi mniSvnelovnad 

Semcirdeba. vinaidan urTierTobebi mSoblebsa da Svilebs Soris 

upiratesad pirovnuli xasiaTisaa, saWiroa masTan mimarTebiT spe-

cialuri mowesrigebis gamoyeneba. sawinaaRmdego mosazrebis mixed-

                                                           
57 Engler H., In:  J von Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 

Einführungsgesetz und Nebengesetzen, 4. Buch, 10/11.Aufl, Berlin 2000, §1664, Rn. 

1-3. 85. 
58 Schwab D., Familienrecht, 17.Aufl, 2009 München, Rn. 618-620, 304-305. 
59  Münchener Kommentar zum Bürgerlichen Gesetzbuch, Hrsg. Rixecker, Roland 

/Säcker, Franz-Jürgen, 5. Aufl,  2008, §1664, Rn.6, 976. 
60  Engler H.,In: J von Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 

Einführungsgesetz und Nebengesetzen, 4. Buch, 10/11.Aufl, Berlin , 2000, §1664, 

Rn.19, S.89. 
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viT, romelic ufro damajereblad JRers, pasuxismgeblobis 

Semsubuqebis meqanizmi deliqtur valdebulebebzec imave wesiT 

gavrceldeba, rodesac mSoblebis mier Cadenili marTlsawinaaRmdego 

qmedeba calsaxad dakavSirebulia Svilze zrunvis valdebulebis 

darRvevasTan. 61  e.i. Tuki arasrulwlovnis qonebaze zrunvasa da 

mSoblis zianis anazRaurebis gamomwvev aramarTlzomier qmedebas 

Soris arsebobs mizezSedegobrivi kavSiri, msgavs qmedebaze gavrcel-

deba §1664-iT gaTvaliswinebuli pasuxismgeblobis meqanizmi. §1664 

darCeboda miznis gareSe, Tuki mas ar gamoviyenebdiT deliqtur 

valdebulebebTan mimarTebiT. am mosazrebis sasargeblod metyvelebs 

agreTve is faqti, rom ojaxSi arsebuli mSvidoba, romelic am 

normis SemoRebis erT-erTi fundamenturi principia, imave xarisxiT 

irRveva rogorc deliqturi moTxovnebidan, ise §1664-is moTx-

ovnebidan gamomdinare samarTlebrivi daviT. garda amisa, moTxovnis 

safuZvlis konkretizaciis gareSe §1664 Sinaarsi `carieli~ darCe-

boda.62 

§1664-is mixedviT, mSoblebis pasuxismgeblobis safuZvelia e.w. 

diligentia quam in suis – gulmodgineba, romelsac piri sakuTari saq-

meebis mimarT iCens. Sesabamisad, pasuxismgeblobis farglebic indi-

vidualurad ganisazRvreba. swored amitom, im mSoblis pasux-

ismgeblobis sakiTxis dayeneba, romelic Cveulebriv gulmodginebis 

farglebSi moqmedebs, ufro advilia, vidre im mSoblisa, romelic 

rogorc sakuTar, ise Svilis saqmes zedapirulad ekideba. am pasux-

ismgeblobis zRvari ki gadis ganzraxvasa da uxeS gaufrTx-

ileblobaze.63 gamoricxulia `ubralo~ daudevrobisaTvis mSoblebis 

pasuxismgebloba, miuxedavad imisa, rom aRniSnuli SeiZleba misi 

Cveuli qcevis farglebSi jdebodes.64 

mSoblebis pasuxismgeblobis masStabis Semcireba dafuZnebulia im 

principze, rom ojaxi `sabediswero~ sazogadoebaa. Svils, meuR-

leTagan da sazogadoebis partniorTagan gansxvavebiT, ar SeuZlia 

                                                           
61 Schwab D., Familienrecht, 17.Aufl, München, 2009 , Rn. 618-620, 304-305. 
62 Hohloch G., Familienrecht, Stuttgart, 2002, Rn.927, 492 
63  Münchener Kommentar zum Bürgerlichen Gesetzbuch, Hrsg. Rixecker, Roland 

/Säcker, Franz-Jürgen, 5. Aufl. München, 2008,§1664, Rn. 1-3,  974. 
64 Hohloch G., Familienrecht, Stuttgart, 2002, Rn. 927, 492 
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airCios mSobeli. germaneli mecnierebi samarTlianad akritikebdnen 

§1664-s. maTi mTavari argumenti mdgomareobda imaSi, rom arasrul-

wlovani metad damokidebulia mSoblebze da mas ojaxis institutSi 

meuRlisagan gansxvavebuli adgili uWiravs. Sesabamisad, saWiroa 

misi interesebis ufro mkacrad dacva, magram am argumentis 

winaaRmdeg moqmedebs mSvidi ojaxuri cxovrebis principi. aRniSnu-

liT ki, pirvel yovlisa, daculia arasrulwlovnis interesebi. 65 

mizezi, ris gamoc kanonmdebelma pasuxismgeblobis farglebad 

daadgina `mSoblis qmedeba Cveuli gulmodginebis farglebSi“, aris 

mSoblebisa da Svilis kavSirisa da masze damyarebuli samarTle-

brivi urTierTobebis gansakuTrebuli xasiaTi.66 

aRniSnuli regulaciis saintereso magaliTia germaniis meore in-

stanciis sasamarTlos erT-erTi gadawyvetileba: mosarCeles hqonda 

kompiuteruli TamaSebis biznesi, mopasuxe ki gaxldaT deda, romlis 

arasrulwlovanma Svilmac arakanonierad gaavrcela mosarCelis 

programis aslebi. mosarCele arasrulwlovnisagan iTxovda e.w. 

~Unterlassungserklärung”-s, rac gulisxmobda arasrulwlovnis dapi-

rebas, momavalSi mis mier aramarTlzomieri qmedebisagan TavSekavebis 

Taobaze, xolo dedisgan, rogorc misi kanonieri warmomadgenlisagan, 

am dokumentze Tanxmobis gacemas. vinaidan mosarCelis aRniSnuli 

moTxovna warumatebeli aRmoCnda, man sasamarTlos mimarTa. igi 

amtkicebda, rom mopasuxem daarRvia Svilze zrunvis valdebuleba, 

vinaidan arasrulwlovnis interesebis sasargeblod imoqmedebda is 

faqti, Tuki deda Svilis mier gancxadebaze xelis moweras 

daTanxmdeboda. misi azriT, dedis saqcielma gamoiwvia Tavisi Svili-

saTvis didi odenobiT saproceso xarjebi da amiT Svilis qonebriv 

interesebze zrunvis valdebuleba daarRvia. swored amitom mo-

sarCele iTxovda, Svilsa da dedas pasuxi egoT rogorc soli-

darul movaleebs da Sesabamisad, am ukanasknels sasamarTlo xar-

                                                           
65 Engler H., In: J von Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 

Einführungsgesetz und Nebengesetzen, 4. Buch, 10/11.Aufl, Berlin 2000, §1664, 

Rn.5,  85. 
66 Mietglieder des Bundesgerichthofes: Das Bürgerliche Gesetzbuch mit besonderer 

Berücksichtigung der Rechtsprechung des Rechtsgerichts und des Bundesge-

richtshofes, 4. Band 12.Auf, Berlin/New-York, 1999, §1664, Rn.2, 33. 
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jebi daefara. mopasuxis mtkicebiT, man uari ganacxada, gaeca Tanx-

moba, vinaidan arasrulwlovani ar iyo mzad, xeli moewera doku-

mentze. dava mopasuxis sasargeblod dasrulda. sasamarTlom miiCnia, 

rom mSobelma imoqmeda Svilis interesebis farglebSi, vinaidan es 

ukanaskneli ar iyo mzad, Tavis Tavze aeRo pasuxismgebloba, xolo 

§1664-is mixedviT, mSoblebi pasuxs ageben Svilis winaSe, mxolod 

ganzraxvis an uxeSi gaufrTxileblobiT Cadenili qmedebisaTvis. 

sasamarTlos azriT, arasrulwlovnis qonebrivi ziani ar iyo Svi-

lis qonebaze zrunvis valdebulebis darRvevis Sedegi.67 

§1664-iT gansazRvrul mSoblebis pasuximgeblobis SedarebiT 

msubuq farglebs amarTlebs agreTve arasrulwlovnis mSoblebis 

mimarT sapirispiro valdebulebebis xasiaTi. germaniis samoqalaqo 

kodeqsis §1619 arasrulwlovans avaldebulebs, daexmaros mSoblebs 

saojaxo da savaWro saqmianobaSi. aRniSnuli valdebuleba erTgvari 

kompensaciaa im sargeblisaTvis, rasac arasrulwlovani ojaxSi 

cxovrebiT iRebs. 68  es movaleoba ar aris anazRaurebadi. kerZod, 

arasrulwlovans ar gaaCnia anazRaurebis moTxovna maSinac ki, 

rodesac misi Sromis fasi ufro maRalia, vidre mSoblebis mier 

uzrunvelyofili sarCo. 69  valdebuleba vrceldeba yvela Svilze, 

maT Soris, srulwlovan da daqorwinebul Svilebzec. Tumca 

mSoblebma yuradReba unda miaqcion Svilis gonebriv da fizikur 

datvirTvas da aRniSnuliT arc arasrulwlovnis ganaTlebis 

uflebas miadges ziani. 70  miuxedavad imisa, rom aRniSnuli norma, 

Tavisi xasiaTiT, ufro metad, istoriuli gadmonaSTia, igi 

deliqtur valdebulebebTan mimarTebiT xSirad xdeba aqtualuri. 

magaliTad, mSoblebi, 1619-e paragrafidan gamomdinare, xSirad iTxo-

ven zianis anazRaurebas Svilis sikvdilis an daSavebis SemTxvevaSi.71 

daxmarebis movaleobis darRvevisaTvis Svili ar agebs pasuxs 

mSoblebis winaSe imaze mkacrad, vidre ukanasknelni _ Svilis 

                                                           
67 samxareo sasamarTlo Bochum, NJW-RR 1994, 1375. 
68 Hohloch,  G., Familienrecht, Stuttgart, 2002, Rn.808, 429 
69 Muscheler, K., Familienrecht, Bochum, 2006, Rn.586, 297. 
70 Hohloch G., Familienrecht, Stuttgart, 2002, Rn.808, 429 
71 iqve, Rn. 808, 430. 
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winaSe. 72  kerZod, Tuki Svili daxmarebis valdebulebas ver 

asrulebs, mis mimarT, §1664-is analogiurad, pasuxismgeblobis 

Semsubuqebis principi moqmedebs. aseT SemTxvevaSi, mSoblebi zianis 

anazRaurebas ver moiTxoven da sarCos gadaxdas ver Sewyveten.73 

garesamarTlebriv urTierTobebSi Svilze zrunvis ufleba ab-

soluturi uflebaa. Svilebsa da mSoblebs Soris qonebriv ur-

TierTobebSi mesame piri gamoricxulia, radgan Svilze zrunva pi-

radi xasiaTis samarTlebriv urTierTobas warmoadgens.74 maSasadame, 

Tuki arasrulwlovnis qonebrivi ziani mSoblebis garda mesame pirma 

gamoiwvia, masze, ra Tqma unda, ar vrceldeba mSoblebis mimarT 

moqmedi pasuxismgeblobis Semsubuqebis masStabi. 75 mSoblebis pasux-

ismgeblobis sakiTxi mesame piris mier gamowveuli zianisaTvis 

dgindeba yvela garemoebis gaTvaliswinebis Sedegad. Tuki mSoblebi 

Svilis qonebriv interesebze zrunvisas iyeneben sxva piris daxmare-

bas, magaliTad, niSnaven qonebis mmarTvels, maSin isini, germaniis 

samoqalaqo kodeqsis §278-is mixedviT, pasuxs ageben `Tavisi ka-

nonieri warmomadgenlis da im pirTa qmedebebisaTvis, romelsac isini 

iyeneben sakuTari valdebulebis Sesasruleblad~. Tumca am Sem-

TxvevaSic moqmedebs pasuxismgeblobis Semamsubuqebeli norma _ 

§1664. aseT dros, xSirad, pasuxismgeblobis farglebis dasadgenad, 

gadamwyvetia is faqti, mesame piris daxmarebis gamoyeneba saerTod 

dasaSvebi iyo Tu ara.76 

 

  

                                                           
72  Münchener Kommentar zum Bürgerlichen Gesetzbuch, Hrsg. Rixecker, 

Roland/Säcker, Franz-Jürgen, 5.Aufl 2008, München, §1664, Rn.16. 977./ Bürger-

liches Gesetzbuch, §845. 
73 Muscheler K., Familienrecht, Bochum, 2006, Rn.586, 297. 
74 Gernhuber C.W., Familienrecht, 5.Auflage, München, 2006, Rn46, 668 
75  Klein M., Weinreich, G.,Familienrecht, 2.Aufl, Oldenburg/Regensburg 2005, 

§1664, Rn.11, 1480. 
76 Mietglieder des Bundesgerichthofes: Das Bürgerliche Gesetzbuch mit besonderer 

Berücksichtigung der Rechtsprechung des Rechtsgerichts und des Bundesge-

richtshofes, 4. Band 12.Auf, Berlin/New-York, 1999. §1664, Rn. 17,36. 
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2.6.2. mSoblebis urTierTzedamxedvelobis valdebuleba 

 

germaniis samoqalaqo kodeqsis §1664-is me-2 abzacis mixedviT, 

mSoblebi Svilze zrunvis valdebulebis darRvevisas, pasuxs ageben, 

rogorc solidaruli movaleebi. TiToeuli mSobeli ki pasux-

ismgebelia mxolod sakuTari valdebulebis darRvevis farglebSi da 

ufleba aqvs, moiTxovos Sesabamisi anazRaureba meore mSoblisagan.77 

maSasadame, yovel konkretul SemTxvevaSi, anazRaurebis masStabis 

gansazRvrisas gaTvaliswinebul unda iqnes yvela garemoeba. 

braleulobisa da maTi qmedebis mizezSedegobrivi kavSiris gaTvalis-

winebiT, TiToeul mSobels Sesabamisi zianis anazRaurebis valde-

buleba ekisreba.78 aRsaniSnavia, rom bralis xarisxis dasadgenad gan-

sakuTrebiT sayuradReboa ojaxSi mSoblebis funqciaTa gadana-

wileba.79 

TiToeul mSobels ekisreba valdebuleba, gonivrul farglebSi 

meTvalyureoba gauwios meore mSoblis mier Svilze zrunvis 

valdebulebis Sesrulebas.80 magaliTis saxiT, sainteresoa, kiolnis 

mesame instanciis sasamarTlos 1996 wlis gadawyvetileba: mo-

sarCele iTxovda mamisagan 45 000 germanuli markis ukan dabrune-

bas, romelic misi arasrulwlovanebis periodSi am ukanasknelma 

misi anabridan moxsna. Tanxis moxsnis periodSi, mSoblebma gaare-

montes saxli, romelic mosarCelis mamam (mopasuxem) memkvidreobiT 

miiRo. mosarCele amtkicebda, rom misi mTeli Tanxa iqna nawil-

nawil gamotanili da remontisaTvis gamoyenebuli. aRniSnuli masTan 

                                                           
77  Münchener Kommentar zum Bürgerlichen Gesetzbuch, Hrsg. Rixecker, Roland 

/Säcker, Franz-Jürgen, 5. Aufl 2008, München, §1664, Rn. 6-12,  976-977./ 

Mietglieder des Bundesgerichthofes: Das Bürgerliche Gesetzbuch mit besonderer 

Berücksichtigung der Rechtsprechung des Rechtsgerichts und des Bundesge-

richtshofes, 2. Band 12.Auf, Berlin/New-York, 1978, §426, Rn.1, 99; Rn.41,42, 

109/Bürgerliches Gesetzbuch§426, 254. 
78 Mietglieder des Bundesgerichthofes: Das Bürgerliche Gesetzbuch mit besonderer 

Berücksichtigung der Rechtsprechung des Rechtsgerichts und des 

Bundesgerichtshofes, 4. Band 12.Auf, Berlin/New-York 1999,§1664, Rn.19, 36. 
79  Münchener Kommentar zum Bürgerlichen Gesetzbuch, Hrsg. Rixecker, Roland 

/Säcker, Franz-Jürgen, 5. Aufl 2008 München, §1664, Rn.18,  977. 
80 iqve, Rn. 6-12, 976-977. 
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SeTanxmebuli iyo, vinaidan mSoblebs sakuTari fuli ar eyoT, Tumca 

im pirobiT, rom mosarCele daibrunebda gaxarjul Tanxas. mopasuxe 

irwmuneboda, rom Tavad ar mouxsnia Tanxa angariSidan. aRniSnulis 

gaTvaliswinebiT, meore instanciis sasamarTlom sarCeli ar 

daakmayofila. gadawyvetilebis safuZveli iyo is faqti, rom mo-

sarCelem ver daamtkica mopasuxis mier, piradad, angariSidan Tanxis 

moxsna misi saxlis remontisaTvis an mis sasargeblod sxva gziT 

gamoyeneba. mosarCelem gaasaCivra mocemuli gadawyvetileba zemdgom 

instanciaSi. mesame instanciis sasamarTlom daakmayofila misi moTx-

ovna. sasamarTlos gadawyvetilebis mixedviT, mopasuxem daarRvia 

Svilis qonebaze zrunvis valdebuleba da arasrulwlovnis qoneba 

sakuTari miznebisaTvis gamoiyena. miuxedavad imisa, rom Tanxa an-

gariSidan moxsna mopasuxis meuRlem, mopasuxes, individualuri 

pasuxismgeblobis farglebSi, zedamxedveloba unda gaewia meore 

mSoblis qmedebebisaTvis. misi brali mdgomareobda im faqtSi, rom 

misTvis cnobili iyo meuRlis mier Svilis angariSidan Tanxis mox-

snis Sesaxeb da aRniSnuls xeli ar SeuSala. Sesabamisad, man ara-

daniSnulebisamebr gankarga arasrulwlovnis qoneba. miuxedavad 

imisa, rom misi meuRle, iseve, rogorc mopasuxe, pasuxs agebda 

valdebulebis darRvevisaTvis, mopasuxes, rogorc solidarul mova-

les, sruli moculobiT unda ego pasuxi.81 

 

daskvna 

 

warmodgenili analizis Sedegad cxadi xdeba, rom qarTuli ka-

nonmdebloba, tovebs ra yuradRebis miRma qonebrivi urTierTobebis 

farTo speqtrs, arasrulwlovnis qonebriv interesebs misi 

mSoblebis mier uflebamosilebis borotad gamoyenebisagan srul-

yofilad ver icavs. garda amisa, kanonmdebloba ar gansazRvravs 

mSoblebis pasuxismgeblobis masStabs da maTi warmomadgenlobiTi 

uflebamosilebis farglebs. ufro metic, aRniSnul sferoSi 

                                                           
81 uzenaesi samxareo sasamarTlo Köln, FamRZ 1997, 1351. 
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mSoblebs indivdualurad eniWebaT sakmaod farTo uflebamosilebebi, 

romelic saxelwifo kontrols moklebulia. 

qarTuli kanonmdeblobisagan gansxvavebiT, germaniis samoqalaqo 

kodeqsi warmogvidgens arasrulwlovnis qonebrivi uflebebis ufro 

efeqtur da daxvewil dacvis meqanizms, romelic, amave dros, mimar-

Tulia Sidaojaxuri mSvidobis SenarCunebisaken. es ukanaskneli ki, 

germaniis saojaxo samarTlis erT-erTi fundamenturi principia. 

garda amisa, germanuli kanonmdebloba srulad Seesabameba saerTaSo-

riso moTxovnebs da arasrulwlovnisTvis iseTi dacvisa da mzrun-

velobis garants warmoadgens, romelic misi keTildReobisaTvisaa 

aucilebeli. 

germaniis saojaxo kanonmdeblobis gaTvaliswinebiT, naTeli 

xdeba, rom am mxriv, saWiroa saqarTvelos kanonmdeblobis gaumjo-

beseba. Sesabamisad, imisaTvis, rom arasrulwlovnis, rogorc 

mesakuTris, ufleba ukeT iyos daculi da amasTan, ar moxdes 

mSoblebis Tanasworobis principis darRveva, SegviZlia gamoviyenoT 

kanonmdeblobis gaumjobesebis Semdegi gzebi: a) arasrulwlovnis 

qonebis marTvisa da gankargvis ganxorcielebisaTvis savaldebulo 

gaxdes orive mSoblis Tanxmoba; an b) gaiweros arasrulwlovnis  

interesebis darRvevisaTvis pasuxismgeblobis iseTi forma, romelic 

orive mSoblis saerTo pasuxisgebis meqanizms gaiTvaliswinebs. es ki, 

Tavis mxriv, mSoblebs Soris urTierTzedamxedvelobis valde-

bulebis arsebobas ganapirobebs; g) amasTan, sasurvelia, maRali 

qonebrivi riskis matarebeli garigebebisaTvis saxelmwifo kontro-

li dawesdes. 

am gziT ganxorcieldeba rogorc arasrulwlovanTa sakuTrebis 

ZiriTadi uflebis dacva, ise saqarTvelos mier bavSvTa uflebebis 

dacvis sferoSi saerTaSoriso xelSekrulebebiT aRebuli valdebu-

lebebis Sesruleba. garda amisa, arasrulwlovnis qonebrivi 

uflebebis sferoSi kanonmdeblobis mowesrigeba da gamkacreba 

sazogadoebis cnobierebis amaRlebasa da pasuxismgeblobis grZnobis 

ganviTarebas uzrunvelyofs. 
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direqtoris gulmodginebis movaleoba  

sawarmos SeZenis dros 

 

ana xaraiSvili* 

 

I. Sesavali 

 

direqtoris gulmodginebis movaleoba erT-erTi mniSvnelovani 

sakiTxia sakorporacio samarTalSi. sxva fiduciur movaleobebTan 

erTad, is sakuTari aqcionerebisa da sawarmos mimarT direqtoris 

damokidebulebisa da qcevis standarts gamoxatavs. am tipis mo-

valeobebze msejloba didi xania mimdinareobs ucxour samecniero 

literaturaSi. sakmaod detalur da amomwurav mowesrigebas 

gvTavazobs delaveris Statis sasamarTlo praqtika, romelic, am 

mxriv, wamyvan rols asrulebs. aqedan gamomdinare, naSromi ZiriTa-

dad agebulia delaveris sasamarTlos mier sxavadasxva dros ganx-

ilul saqmeebze, im Zireul gadawyvetilebebze, romlebmac SemdgomSi 

calkeul doqtrinebs daudes safuZveli.  

naSromis mizania, warmoaCinos sawarmos SeZenis dros 

direqtoris gulmodginebis movaleobis umniSvnelovanesi aspeqtebi 1 

delaveris sasamarTlo praqtikis mixedviT da gaaanalizos misi gam-

oyenebis SesaZlebloba qarTul sakorporacio samarTalSi. amasTan, 

iqidan gamomdinare, rom SeZenas, rogorc process, ori mxare hyavs 

_ gamyidveli da SemZeni da swored es ori komponenti qmnis mTli-

anobaSi SeZenis proceduras, mizanSewonilia, naSromSi Tanabrad 

                                                           
* samarTlis magistri, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis iuridiuli fakultetis doqtoranti da mowveuli 

leqtori. 
1  naSromSi ganxilulia sawarmos SeZenisas direqtoris gulmodginebis 

movaleobis mxolod uzogadesi da ZiriTadi mniSvnelobis sakiTxebi. 
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iqnes ganxiluli rogorc SemZeni, ise gamyidveli sawarmoebis 

direqtorebis gulmodginebis movaleobis sakiTxi.2  

 

II. samewarmeo gadawyvetilebis miRebis wesi (BUSINESS JUDGE-

MENT RULE) da gulmodginebis movaleoba 

 

samewarmeo gadawyvetilebaTa miRebisas pasuxismgeblobis sakiTxis 

momwesrigebel wesebs amerikul samarTalSi samewarmeo gad-

awyvetilebis miRebis wesis (Business Judgement Rule) doqtrina 

ewodeba. am institutis warmoSoba XIX saukunis dasawyisiT 

TariRdeba, kerZod, 1829 wels luizianas Statis umaRlesma sasa-

marTlom miiRo gadawyvetileba, romliTac komerciuli waru-

mateblobis gamo direqtorTaTvis pasuxismgeblobis dakisreba 

dauSveblad miiCnia. 3  amdenad, aRniSnuli doqtrina icavs direqto-

rebis mier miRebul gadawyvetilebas sasamarTlosa da aqcionerebis 

Carevisagan, magram, rasakvirvelia, samewarmeo gadawyvetilebis 

miRebis wesis (Business Judgement Rule) doqtriniT gaTvaliswinebul 

dacvas Tavisi standartebi aqvs. kerZod, direqtorebis mier 

miRebul gadawyvetilebas sasamarTlo amowmebs 3 elementis mixed-

viT: hqondaT Tu ara maT raime piradi interesi, iyvnen Tu ara 

saTanadod informirebulni da moqmedebdnen Tu ara keTilsin-

disierad. amasTanave, mniSvnelovania, rom mtkicebis tvirTi 

direqtorebis mxridan erT-erTi CamoTvlili elementis darRvevis  

SemTxvevaSi mosarCeleebs awevT, magram Tu isini daamtkiceben, rom 

darRveva arsebobs, samewarmeo gadawyvetilebis miRebis wesis (Busi-

ness Judgement Rule) doqtrina, rogorc direqtorTa damcavi fari, 

ixsneba da sasamarTlo detalurad amowmebs gadawyvetilebis Sesa-

                                                           
2  Tumca zRvari SemZeni sawarmos direqtoris gulmodginebis movaleobasa 

da gamyidveli sawarmos direqtoris gulmodginebas Soris pirobiTia da 

konkretuli saqmeebidan da sasamarTlo gadawyvetilebidan gamomdinare aris 

damkvidrebuli.  
3  Wanturia l., korporaciuli marTva da xelmZRvanelTaApasuxismgebloba 

sakorporacio samarTalSi, Tbilisi, 2006, 217. 
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bamisobas sawarmos interesebTan. am dros mtkicebis tvirTi 

direqtorebze inacvlebs. 

miuxedavad imisa, rom naTelia, Tu ra mniSvneloba da dan-

iSnuleba aqvs direqtorebis fiduciur movaleobebsa da aqcion-

erebisTvis derivaciuli sarCelis aRZvris uflebis miniWebas, aravin 

davobs imaze, rom nebismieri samewarmeo gadawyvetileba riskis Sem-

cvelia, rom aseTi samewarmeo gadawyvetilebis miuReblobam SeiZle-

ba sawarmos uaresi ziani miayenos. amdenad, samewarmeo gadawyve-

tilebis miRebis wesi (Business Judgement Rule) sasicocxlo mniS-

vnelobisaa sakorporacio samarTalSi. misi mizania, daexmaros 

sawarmoebs, moizidon niWieri direqtorebi kompaniis samarTavad im 

pirobebis limitirebis gziT, romelTa SemTxvevaSic maTi pasux-

ismgeblobis dayenebaa SesaZlebeli.4  

swored pasuxismgeblobis limitirebis mizniT delaveris zogadi 

sakorporacio kanoni, 5 texasis samewarmeo organizaciebis kodeqsis 

msgavsad, 6  adgens, rom sawarmos wesdebaSi, sxvadasxva ZiriTad 

aspeqtTan erTad, SesaZlebelia mowesrigebul iqnes direqtorebis 

pasuxismgeblobis SezRudvis sakiTxi maT mier fiduciuri valdebu-

lebebis darRvevis SemTxvevaSi. TumcaRa imave danawesSi CamoT-

vlilia gamonaklisebi da miTiTebulia, rom pasuxismgeblobis Sem-

cireba ar SeiZleba direqtoris mier erTgulebis movaleobis 

darRvevis, arakeTilisindisierad moqmedebis an iseTi moqmedebisas, 

rodesac direqtori Segnebulad arRvevs kanons, an sxva nebismieri 

iseTi tranzaqciis SemTxvevaSi, romlis mimarTac direqtors Seusa-

bamo piradi xasiaTis interesi aqvs. gamodis, rom direqtorTa 

pasuxismgeblobis SezRudva an misgan gaTavisufleba, wesdebis 

mixedviT, dasaSvebia mxolod gulmodginebis movaleobis darRvevis 

SemTxvevebSi. am sagamonakliso wesis gamoyenebisas mowmdeba sar-

CelSi miTiTebuli faqtebi. Tu sasamarTlo miva im daskvnamde, rom 

fiduciuri valdebulebebidan mxolod gulmodginebis movaleobis 

                                                           
4 Donnelley R.R., Fiduciary Duties and Other Responsibilities of Corporate Directors 

and Offices, Chicago, 2008, 13. 
5 Delaware General Corporation Law (DGCL) - §102 (b) (7). 
6 Texas Business Organizations Code (TBOC)  - §7.001. 
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darRvevazea saubari, maSin SesaZlebelia am danawesis gamoyeneba da 

moTxovnis ukugdeba.7 

yovelive zemoTqmulis miuxedavad, direqtorTa mier gulmodg-

inebis movaleobis darRvevas araerTxel gamouwvevia bordis pasux-

ismgebloba da maTTvis zianis anazRaurebis dakisreba. amdenad, 

aucilebelia gulmodginebis movaleobis ufro detaluri Seswavla. 

`gulmodginebis movaleobis koncefcia saTaves romaul sa-

marTalSi damkvidrebuli diligentia-s cnebidan iRebs. romauli sa-

marTali 2 saxis gulmodginebas ganasxvavebs: diligentia quam suis re-

bus8, anu Cveulebrivi piris mzrunveloba, gulisyuri sakuTari saq-

meebis marTvisas, xelmZRvanelobisas da diligentia exactissima9 an dili-

gentia boni patrisfamilia10, rac mzrunvelobis ufro konkretul saxes 

gulisxmobs, ganxorcielebuls ojaxis ufrosis mier~. 11  gulmodg-

inebis movaleobis ganxilvisas literaturaSi12 ZiriTadad ramdenime 

saxis gulmodginebas gamoyofen, kerZod: dabal gulmodginebas (low 

diligence, slight diligence) – gulmodgineba, romelsac saqmian ur-

TierTobebSi iCens Cveulebrivze naklebi windaxedulobis mqone pi-

ri;13 Cveulebriv gulmodginebas (ordinary diligence, common diligence) 

_ gulmodginebas, romelsac Tavis sakuTrebasTan (rogoricaa wili) 

mimarTebiT iCens saSualo windaxedulobis mqone adamiani; 14 keTil-

gonier, zomier gulmodginebas (reasonable diligence) – gulmodg-

                                                           
7 Byron F. E., Fiduciary Duty Update: Delaware and Texas, Advanced Business Law 

Course, Houston, 2007, 22.  
8 gulmodgineba, romelsac piri sakuTari saqmeebis mimarT iCens da romlis 

farglebSic SeiZleba misi pasuxismgebloba SeizRudos, Tuki misi moqmedeb-

iT ziani miadga sxva pirs. ix., Wanturia l., kvaWaZe m., laTinur-qarTuli 

iuridiuli leqsikoni, Tbilisi, 2008, 26. 
9 gansakuTrebuli gulomdgineba – Black’s Law Dictionary, Ninth edition, 2009, 

523. 
10 ojaxis ufrosis gulmodgineba, sibejiTe _ laTinur-qarTuli iuridiuli 

leqsikoni, Wanturia l., kvaWaZe m., Tbilisi 2008 weli, 25. 
11 Lajoux Reed A., Elson C. M., The Art of M&A Due Diligence, Navigating Critical 

Steps and Uncovering Crucial Data, Second edition, New York, 2010, 4.  
12 iqve. 
13 The diligence that a person of  less than common prudence takes with his or her own 

concerns, Black’s Law Dictionary, ninth edition, USA, 2009, 523 
14 iqve. 
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inebis samarTliani, damakmayofilebeli done, romelic mosalod-

nelia Cveulebrivi windaxedulobis mqone pirisgan aqcieb-

Tan/wilebTan dakavSirebiT (Due diligence-is cnebis ganxilvis dros 

arsebul garemoebebSi); 15  gansakuTrebul, sagangebo gulmodginebas 

(extraordinary diligence) – uCveulod windaxeduli piris gan-

sakuTrebuli mzrunveloba sakuTrebis dasacavad; 16 maRal gulmodg-

inebas (great diligence, high diligence) – gulmodgineba, romliTac 

moqmedebs maRali xarisxis windaxedulobis mqone piri Tavisi sa-

kuTrebis (rogoricaa wili) mimarT.17  

rac Seexeba sakorporacio samarTalSi damkvidrebul gulmodgine 

xelmZRvanelobis movaleobis cnebasa da standarts, amerikis sa-

marTlis institutis korporaciuli marTvis principebis18 mixedviT, 

misi definicia Semdegnairad gamoiyureba: `direqtors an menejers 

korporaciis winaSe akisria movaleoba, rom direqtoris an 

menejeris funqciebi ganaxorcielos keTilisindisierad, imgvarad, 

rom mas gonivrulad swams, igi moqmedebs korporaciis saukeTeso 

interesebidan gamomdinare da iseTi gulmodginebiT, rogorsac 

gonivrulad moelian analogiur Tanamdebobaze da analogiur piro-

bebSi myofi Cveulebrivi windaxeduli pirisgan~. 19 samewarmeo kor-

poraciebis Sesaxeb modeluri kanonis 20  mixedviT ki, `direqtorTa 

bordis yoveli wevri, direqtoris movaleobaTa Sesrulebisas unda 

moqmedebdes keTilsindisierad da imgvarad, rom direqtors 

gonivrulad swams, igi moqmedebs korporaciis saukeTeso intere-

                                                           
15 A fair degree of diligence expected from someone of ordinary prudence under cir-

cumstances those at issue. 2. ix., due diligence, iqve. 
16 Extreme care that a person of unusual prudence exercises to secure rights or proper-

ty, ix., iqve. 
17 The diligence that a very prudent person exercises in handling his or her own prop-

erty like that at issue, ix., iqve. 
18 ALI. Principles of Corporate Governance.  
19 ALI. Principles of Corporate Governance. §4.01. wignSi: Wanturia l., korpo-

raciuli marTva da xelmZRvanelTaApasuxismgebloba sakorporacio sa-

marTalSi, Tbilisi 2006, 202. 
20 Revised Model Business Corporation Act, RMBCA, §8.30 (a). 
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sebidan gamomdinare~. 21  amdenad, vaskvniT, rom xelmZRvanelTa gul-

modginebis qveS moiazreba Cveulebrivi an zomieri gulmodginebis 

standarti, TumcaRa, miuxedavad imisa, rom sakiTxi erTi SexedviT 

naTelia, praqtikaSi xSirad sakamaToa misi farglebi. Tanxmdebian, 

rom gulmodginebis movaleoba SedarebiTi kategoriaa da yovel 

konkretul SemTxvevaSi damoukidebel Sefasebas moiTxovs.22  

gulmodginebis movaleobaze msjelobisas mniSvnelovania is, rom 

direqtorebs ar moeTxovebaT yvela xelSekrulebis an dokumentis 

wakiTxva _ in haec verba. Tumca arsebobs garkveuli katalogi, rom-

lis mixedviTac, SesaZlebelia direqtoris qcevis Sefaseba: gul-

modginebis movaleoba aqtiur gulmodginebas moiTxovs; direqtorebi 

regularulad unda eswrebodnen bordis Sexvedrebs; gonivruli 

drois monakveTSi unda ecnobodnen, sistemaSi mohyavdeT da Se-

fasebas ukeTebdnen maTTvis miwodebul informacias; unda darwmund-

nen, rom yvela miwodebuli informacia, romlis safuZvelzec gad-

awyvetileba miiReba, ganxiluli da Sefasebulia direqtorebis an im 

pirebis mier, visac direqtorebi endobian; aqtiurad unda 

monawileobdnen bordis TaTbirebSi, svamdnen Sesabamis SekiTxvebs, 

ganixilavdnen TiToeuli winadadebis Zlier da sust mxareebs; maT 

unda gamoiTxovon samarTlebrivi, finansuri Tu sxva profesiis 

mrCevlebis daskvnebi da Sefasebebi; gonivrulobis farglebSi unda 

                                                           
21  Wanturia l., korporaciuli marTva da xelmZRvanelTaApasuxismgebloba 

sakorporacio samarTalSi, Tbilisi 2006, 203. 
22 Lajoux Reed A., Elson C. M., The Art of M&A Due Diligence, Navigating Critical 

Steps and Uncovering Crucial Data, Second edition, New York, 2010, 5. `gulmodg-

inebis cneba SedarebiTia, misi zusti definireba SeuZlebelia, is gare-

moebebi, rac afuZnebs mas faqtebis erTobliobisas erTi konkretuli Sem-

Txvevis dros SesaZlebelia meore SemTxvevis gasaanalizeblad sruliad 

gamousadegari iyos.~ ix., Slemons v. Paterson, Cal. App., 92 P. 2d 956, 958. Super-

seded 96 O.2d 125, 14 Cal.2d 612. `ra ayalibebs Cveulebriv mzrunvelobas (due 

care), gulmodginebas (diligence) an gulgrilobas (negligence) umeteswilad 

damokidebulia konkretul faqtebze, konkretul saqmeze~. ix., Louisville, 

N.A. & C. Ry. Co. v. Red, 47 III. App. 662. `gulmodgineba SefardebiTi cnebaa da 

Tanazomieri unda iyos im safrTxisa, risgan dasacavadac aris mimarTuli. 

bevrad meti gulmodginebaa saWiro lokomotivis marTvisas dasaxlebuli 

qalaqis quCebSi, vidre marxilis tarebisas dausaxlebel adgilebSi~. ix., 
Brand v. Schenectady & T.R. Co., 8 Barb. 368, 378. 
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daeyrdnon menejerebis, eqspertebisa Tu bordis komitetebis 

rCevebs; drois Sesaferis monakveTSi dafiqrebis Semdeg miiRon gad-

awyvetilebebi.23  

direqtoris gulmodginebis movaleobaze msjelobisas gamoyofen 

oTx sakiTxs: roli, funqcia, qcevis standarti da gadasinjvis 

standarti. roli aqtivobis organizebul da socialurad aRi-

arebul models gulisxmobs, romelSic individebi regularulad 

arian CarTulni. organizaciebSi roli gamoxatulia poziciaSi, 

rogoricaa, mag., direqtoris pozicia. funqcia aqtivobebs gulisx-

mobs, romlebic subieqtisgan aris mosalodneli, misi rolidan Tu 

piziciidan gamomdinare. qcevis standarti adgens farglebs, ro-

melSic subieqtma unda Seasrulos roli, imoqmedos Tavis pozici-

aSi, ganaxorcielos Tavisi funqciebi. gadasinjvis standarti adgens 

tests, romelsac sasamarTlo iyenebs subieqtis qcevis gaana-

lizebisTvis pasuxismgeblobis dakisrebisa Tu misgan gaTavisu-

flebis sakiTxis gadawyvetisas.24 

direqtorebisa da menejerebis funqciebs sakmaod detalurad 

awesrigebs korporaciebis Sesaxeb modeluri aqti, e.w. Model Busi-

ness Corporation Act (M.B.C.A)25 da amerikis samarTlis institutis 

korporaciuli marTvis principebi, e.w. Principles of Corporate Govern-

ance 26 . maTi funqciebi umetesad marTvisa da meTvalyureobis Zi-

riTad funqciebSi erTiandeba, TumcaRa, gamomdinare iqidan, rom 

naSromi direqtorTa gulmodginebis movaleobis sakiTxs mxolod 

sawarmos SeZenis etapze ganixilavs, funqciebis ufro detalurad 

ganxilva mizanSewonili araa. amdenad, momdevno TavebSi saubari 

iqneba sawamos SeZenis dros direqtorTa qcevisa da gadasinjvis 

satandartze. 
 

                                                           
23 Official Committee of Unsecured Creditors of Integrated Health Services, Inc. v. 

Elkins, 2004 WL 1949290 (Del.Ch.Aug. 24, 2004). ix., Byron F.E., Fiduciary Duty 

Update: Delaware and Texas, Advanced Business Law Course, Houston, 2007, 20. 
24 Eisenberg M. A., The Duty of Care in American Corporate Law, Institute for Law 

And Finance, Johann Wolfgang Goethe-Universität Frankfurt, working paper series 

No.22, 2004, 1. 
25 section 8.30. 
26 Section 3.02. 
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III. SemZeni sawarmos direqtoris gulmodginebis movaleoba aSS-

is sakorporacio samarTlis mixedviT 

1. Due Diligence, rogorc samizne sawarmos gamokvlevis procesi 
 

Due Diligence, rogorc procesi, sawarmos SeZenisas direqtoris 

gulmodginebis movaleobis erT-erTi dakonkretebuli gamoxatu-

lebaa. misi cneba ganimarteba, rogorc `potenciuri myidvelis an 

brokeris gamoZieba, analizi samizne kompaniisa27, misi sakuTrebisa an 

axal gamoSvebuli aqciisa. misma warumateblad ganxorcielebam 

SeiZleba gamoiwvios pasuxismgebloba, kerZod ki im SemTxvevaSi, 

roca brokeri Sesabamisi gamoZiebis gareSe gauwevs aqcias (Ses-

aZenad) rekomendacias~. 28  aRniSnuli ganmarteba Due Diligence-is 

zogad koncefcias ayalibebs, TumcaRa sawarmos SeZenis etapze misi 

mizania, tranzaqciis (sawarmos SeZena) ganxorcielebamde naTeli 

mofinos samizne sawarmos mdgomareobas, raTa ar ganxorcieldes 

SemZeni kompaniis aqcionerTa interesebis sawinaaRmdego moqmedeba. 

marTalia, am procesSi garigebis orive mxarea Cabmuli, magram 

arsebiTi mniSvneloba mas mainc SemZeni sawarmosTvis aqvs.  

Due Diligence-is sagamoZiebo procesi xSir SemTxvevaSi SemZeni 

sawarmosa da misi direqtorebis mxridan did Zalisxmevas moiTxovs. 

Tanamedrove sabazro ekonomikis pirobebSi sawarmos mdgomareobis 

gamokvleva da riskebis gaanalizeba martivi aRaraa. xSiria Sem-

Txvevebi, rodesac farTomasStabiani da fundamenturi, amasTan, 

xarjiani gamokvlevebis miuxedavad, garigebis Semdgomi periodi 

(sawarmos SeZenis Semdeg) SemZeni kompaniisTvis finansurad mainc 

wamgebiani aRmoCndeba. swored aRniSnuli arasasurveli Sedegi 

iwvevs sawarmos aqcionerebis mxridan derivaciuli sarCelebis 29 

                                                           
27 Target company - Sesasyidi, SesaZeni sawarmo. 
28 Black’s Law Dictionary, Ninth Edition, USA, 2009, 523. 
29  derivaciul sarCelTan mimarTebiT sxvadasxva qveyanaSi sxvadasxva 

midgoma arsebobs. amerikis SeerTebuli Statebisa da inglisis kanon-

mdebloba erT partniors aZlevs uflebas, Seitanos amgvari sarCeli. saf-

rangeTis regulaciiT individualurad miyenebuli zianisTvis kompensaciis 

garda, direqtorebisa da menejerebis winaaRmdeg moqmedebis ufleba aqcion-

erebs aqvT rogorc jgufurad, ise individualurad. germaniis saaqcio 
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inicirebasa 30  da direqtorebis mxridan fiduciuri movaleobebis 

saTanadod Sesrulebis eWvqveS dayenebas. am dros sasamarTlom unda 

gadawyvitos, sad gadis gulmodginebis movaleobisa da samewarmeo 

gadawyvetilebis Tavisuflebis mijna. miCneulia, rom `Due Diligence 

aragulgrilobis ekvivalenturia~. 31  amitomac, sasicoxlo mniS-

vneloba aqvs, ganimartos, Tu ra igulisxmeba Due Diligence-is, 

rogorc cnebisa da rogorc procesis, qveS. aRniSnuli procesi 

TavisTavad, inglisur samarTalSi damkvidrebuli principis, Caveat 

Emptor-is adekvatur pasuxadac SeiZleba aRviqvaT, maSin, roca sa-

korporacio samarTalSi es ukanaskneli myidvels akisrebs frTxi-

lad yofnis (let the buyer beware) valdebulebas, nebismier SemZens 

surs, maqsimalurad daicvas Tavi SeZenis Semdgomi gauTvaliswine-

bli Sedegebisgan. yovelive zemoTTqmulidan gamomdinare, Tana-

medrove msoflioSi msxvili tranzaqciebis dros Due Diligence-is 

procesis gansaxorcieleblad uamravi specialistis mowveva xdeba, 

maT Soris, ara mxolod iuristebis, aramed ekonomistebis, finan-

sistebisa da a.S. procesis ukeTesad, Sedegianad da mokle drois 

periodSi ganxorcielebisTvis iyeneben sxvadasxva Tanamedrove te-

                                                                                                                             
kanonis mixedviT (2005 wlis reformis Semdgom) aqcionerebi sarCelis 

Setanis dros unda flobdnen kapitalis 1 %-is Tanazomier aqciebs an nomi-

naluri Rirebulebis sul mcire 100 000 evros. ix., Latella D., Shareholder 

Derivative Suits: A Comparative Analysis and the Implications of the European 

Shareholders’ Rights Directive, ECFR, 2009.  
30  gamokvlevebis mixedviT, direqtorebisa da menejerebis winaaRmdeg 

aRZruli 4 sarCelidan yoveli 1 sarCeli sawarmoTa Serwymis uaryofiTi 

Sedegebidan aris nawarmoebi. ix., Lajoux Reed A., Elson C.M., The Art of M&A 

Due Diligence, Navigating Critical Steps and Uncovering Crucial Data, Second Edi-

tion, New York, 2010, 95. aRsaniSnavia is faqtic, rom kontinenturi sa-

marTlis qveynebSi derivaciuli sarCelebi gacilebiT naklebia praqtikaSi, 

vidre saerTo samarTlis qveynebSi, rasac garkveul axsnasac uZebnian 

profesiul literaturaSi. ix., Latella D., Shareholder Derivative Suits: A Com-

parative Analysis and the Implications of the European Shareholders’ Rights Di-

rective, ECFR, 2009. 
31 “Due diligence is equivalent to non-negligence”. ix., Glassman v. Computervision 

Corp., 90 F.3d 617, 623 (1st Cir. 1996). 
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qnikur saSualebas,32 Tumca miuxedavad daxarjuli resursisa, miiC-

neva, rom `riskebis aRmoCena iafia, dacviTi sasamarTlo procesi – 

ara,~ 33  amitomac Due Diligence-is ganmaxorcielebeli sawarmosTvis 

mniSvnelovania, moaxdinos SesaZlo riskebis identificireba da 

mTliani procesis ganmavlobaSi moqmedebdes SkiTxviT – ram SeiZle-

ba arasasurveli Sedegi gamoiwvios?34  

Due Diligence-is procesi sul mcire Semdegi oTxi nawilisgan 

unda Sedgebodes: 1. finansuri angariSebis gamokvleva aqtivebis 

arsebobis Sesamowmeblad, aqtivi-pasivi balansis dasadgenad, rac, 

saboloo jamSi, sawarmos finansuri janmrTelobis gaanalizebas 

iTvaliswinebs; 2. menejmentisa da operaciebis gamokvleva – fi-

nansuri dokumentaciis xarisxisa da sandoobis Sesamowmeblad, amas-

Tan, finansuri sakiTxebis miRma viTarebis gasaanalizeblad; 3. sa-

marTlebrivi Semowmeba – samizne sawarmos warsulidan potenciuri 

samomavlo samarTlebrivi problemebis dasadgenad; 4. dokumenta-

ciebisa da garigebebis (tranzaqciebis) Semowmeba imis gasarkvevad, 

Tu ramdenad wesrigSia garigebebTan dakavSirebuli dokumentacia da 

ramdenad Sesabamisia garigebis struqtura.35 miuxedavad CamoTvlili 

sferoebis amomwuravi xasiaTisa da Semowmebis proceduris sworad 

da gulmodgined Catarebis valdebulebisa, `Due Diligence sa-

marTalSi keTilgonierebisa da zomierebis farglebSi Semowmebas 

gulisxmobs da ara yvelafris Semowmebas~36. 

                                                           
32 maT Soris virtualuri monacemTa bazebi (virtually data room), romlebic 

saSualebas qmnian eleqtronul formatSi moxdes dokumentaciis gacnoba. 
33 igulisxmeba direqtorebis winaaRmdeg fiduciuri movaleobebis darRvevis 

Sesaxeb aqcionerTa derivatiuli sarCelebi. ix., “Risk disclosure is cheap. De-

fending litigation is not”. ix., Alderman W. F., Kanberg J., Due Diligence in the Se-

curities Litigation Reform Era: Some Practical Tips from Litigators on the Effective 

Conduct, Documentation, and Defense of Underwriter Investigation, New York, 1999, 

198. 
34 Lajoux Reed A., Elson C. M., The Art of M&A Due Diligence, Navigating Critical 

Steps and Uncovering Crucial Data, Second Edition, New York, 2010, 9. 
35 iqve, 8. 
36 “Due diligence in law, means doing everything reasonable, not everything possible”. 

ix., State v. Scott, 34 So. 479, 481, 110, La. 369. 



182 

Due Diligence-is procesis detaluri aRwera da misi analizi am 

naSromis farglebSi ver amoiwureba, radganac aRniSnuli 

damoukidebeli da sakmaod moculobiTi kvlevis sagania, Tumca ram-

denime ZiriTad sakiTxs mainc SevexebiT. kerZod, mniSvnelovania, rom 

samizne sawarmos Semowmebis farglebi da specifika gansxvavebulia 

imisda mixedviT, Tu ra tipis sawarmosTan gvaqvs saqme. sajaro kom-

panias ufro meti gaxsnilobis valdebuleba 37 akisria, vidre kerZo 

kompanias. amdenad, sajaro kompaniis Due Diligence-is procesis 

ganmaxorcielebel mxares riskebis SefasebisTvis SeuZlia gamoiyenos 

sxvadasxva sakanonmdeblo aqtiT38 moTxovnili sawarmos gaxsnilobis 

dokumentacia. 39  kerZo kompaniebSi ki, aseTi gamZafrebuli gaxsni-

lobis valdebulebis ararsebobis gamo, sawarmos Semowmebis pro-

cesi bevrad ufro intensiur xasiaTs atarebs. SemZenma ufro farTo 

moculobis gamoZieba unda Caataros da meti garantia 40 mosTxovos 

gamyidvels. amasTan, swored Sesaferisi Due Diligence-is proceduraa 

saWiro, raTa darwmundes, rom am garantiis ukan gadaxdisunariani 

sawarmo dgas.41  

mniSvnelovania, aseve, Due Diligence-is dros samizne sawarmos in-

formaciis konfidencialurobis sakiTxi, Sesamowmebel informaciaze 

daSvebis pirobebi, mxareebs Soris urTierTobis specifika da a.S. 

rogorc zemoT iTqva, aRniSnulTan dakavSirebiT arsebobs uamravi 

literatura 42  da es ukanaskneli am kvlevis SesaZleblobebsa da 

farglebs cdeba. 

                                                           
37 Disclosure obligation.  
38 igulisxmeba 2002 wels amerikis kongresis mier miRebuli aqti _ Sar-

banes-Oxley act _ romlis mizania `daicvas investorebi kompaniis 

gaxsnilobisa da mis Sedegad miRebuli informaciis sandoobis ganmtkice-

biT~ (preambula) – “To protect investors by improving the accuracy and reliability 

of corporate disclosures made pursuant to the securities laws, and for other purposes”. 
39  magaliTisTvis, Sarbanes-Oxley Act-is 404-e nawiliT gaTvaliswinebuli 

Sida kontorlis gaxsnilobis valdebuleba. 
40 Representations (statements) and warranties (promises). 
41 Lajoux Reed A., Elson C. M., The Art of M&A Due Diligence, Navigating Critical 

Steps and Uncovering Crucial Data, Second Edition, New York, 2010, 12. 
42 Howson P., Due Diligence: The Critical Stage in Mergers and Acquisitions, Eng-

land, Gower publishing company, England, 2003; Stephen J., Andriole (Villanova 
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2. mesame pirTa informaciisadmi ndoba _ saqme Ash v. McCALL  
 

Serwymisa da SeZenis dros fiduciur valdebulebebze saubrisas 

praqtikasa da literaturaSi aqcenti ZiriTadad samizne kompaniis 

direqtoratze keTdeba. delaverisa da aseve, sxva Statebis sasa-

marTloebis praqtikaSi naklebad moipoveba gadawyvetilebebi SemZeni 

sawarmos direqtorebis fiduciuri valdebulebebis Taobaze. lit-

eraturaSic xSiria miTiTeba imaze, rom prioritetulia samizne 

kompaniis bordis valdebulebebis gaanalizeba. aRniSnulTan da-

kavSirebiT Camoyalibebulia kidec sakmaod moculobiTi praqtika _ 

sasamarTlo gadawyvetilebebi, romlebmac calkeul doqtrinebs 

daudes safuZveli; delaveris sasamarTlos mier ganxilul iqna er-

Teuli saqmeebi, romlebic swored sawarmos SeZenis dros direqto-

rebis fiduciur valdebulebebs exeboda.  

bordis gadawyvetileba sawarmos SeZenis Sesaxeb sasamarTloebis 

mier yovelTvis aRiqmeboda rogorc Cveulebrivi nabiji samewarmeo 

saqmianobaSi, romelic daculi iyo samewarmeo gadawyvetilebis 

miRebis wesis (Business Judgment Rule) doqtriniT, Tumca, miuxedavad 

imisa, rom axali sawarmos SeZenas biznesis ganviTarebisTvis, 

rogorc wesi, sasicocxlo mniSvneloba aqvs, is SesaZloa am 

tranzaqciis iniciatori direqtorebisTvis sasamarTloSi saqmis 

warmoebis dawyebis sababi gaxdes.43 erT-erTi aseTi saqmea eSi makka-

lis winaaRmdeg44. saqmis mokle fabula aseTia: 1999 wels ganxor-

cielda 2 kompaniis _ McKesson Corporation da HBOC&Co., Serwyma. 

imave wels gaerTianebuli komaniis menejmentma aRmoaCina, rom erT-

                                                                                                                             
University, USA), Technology Due Diligence, Best Practices for Chief Information 

Officers, Venture Capitalists, and Technology Vendors, Hershey, New York, 2009; 

Cullinan G., Holland T., Strategic Due Diligence, Bloomberg Press, USA, 2002;  Gole 

W. J., Hilger P. J., Due Diligence, An M&A Value Creation Approach, Wiley, 2009; 

Lajoux Reed A., Elson C. M., The Art of M&A Due Diligence, Navigating Critical 

Steps and Uncovering Crucial Data, Second Edition, New York, 2010; Howson P., 

Commercial Due Diligence, The key to Understanding Value in an Acquisition, Gow-

er Pub Co, England, 2006. 
43  ix. Landefeld S. M., Sassalos S. P., Arai R. A., Advising the Board of Directors in 

Acquiring a Business, Mergers and Acquisitions, Vol.19, No.3, 2005. 
44 Ash v. McCALL No. 17132 Del.Ch. 15 Sept. 2000. 
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erT kompanias, kerZod, HBOC&Co.-s wliur SemosavlebTan da xar-

jebTan dakavSirebiT 1996-1999 wlebis periodSi darRvevebi hqonda. 

aRniSnulma, saboloo jamSi, kompanias milionobiT zarali miayena 

da sabazro kapitalis 50%-iani Semcireba gamoiwvia. aqcionerebis 

mier sasamarTloSi Setanil iqna sarCeli, romliTac isini 

amtkicebdnen, rom McKesson-is direqtorebma daarRvies gulmodg-

inebis movaleoba, rodesac kompaniis jerovani gulmodginebis far-

glebSi Semowmebis etapze (Due Diligence Investigation) ver aRmoaCines 

HBOC-is problemebi. mosarCeleebi miuTiTebdnen, rom direqtorebma 

yuradReba ar miaqcies SesaZlo darRvevebze ramdenime aSkara 

miTiTebas, maT Soris HBOC-is gamoqveynebul angariSebs. amdenad, 

yovelive aRniSnuli aqcionerebma `wiTeli droSebisadmi~ 45  uyur-

adRebobad da Sesabamisad, gulmodginebis movaleobis darRvevad 

miiCnies. delaveris sasamarTlom es SemTxveva gulmodginebis mo-

valeobis darRvevad ar CaTvala da masze samewarmeo gad-

awyvetilebis miRebis wesi (Business Judgment Rule) gaavrcela. aqve 

ganmarta, rom damoukidebeli, piradi interesis armqone direqto-

rebis mier miRebuli gadawyvetilebisas mosarCeleebs mZime mtkice-

bis tvirTi awevT, gonivruli eWvis qveS daayenon direqtorebis 

mxridan gulmodginebis movaleobis dacva. direqtorebis gad-

awyvetileba, sasamarTlos SexedulebiT, ar iwvevda aranair eWvs, 

radganac, SemZeni sawarmos umravlesoba direqtorebisa: 1. tranzaq-

ciis damtkicebamde informirebuli iyvnen yvela gadmwyveti sakiTxis 

Sesaxeb; 2. ganxiluli hqondaT finansuri mrCevelebisa da eqsper-

tebis mosazrebani; 3. tranzaqciis dasamtkiceblad organizebuli 

bordis Sekrebamde gonivrul vadaze adre (3 Tve) flobdnen infor-

macias aRniSnuli tranzaqciisa da misi arsis Sesaxeb; 4. 

gamokvleuli hqondaT informacia tranzaqciis mizezebisa da piro-

bebis Sesaxeb.46 

McKesson-is mier Due diligence-is Casatareblad mowveul iqnen 

finasuri mrCevlebi da eqspertebi, romlebmac samizne sawarmosTan 

                                                           
45 Landefeld S.M., Sassalos S. P., Arai R. A., Advising the Board of Directors in Ac-

quiring a Business, Mergers and Acquisitions, Vol.19, No. 3, 2005, 14.  
46 iqve, 14-15. 
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dakavSirebiT dadebiTi daskvna47 warmoadgines. amdenad, sasamarTlom 

imsjela imazec, Tu ramdenad marTebulad moiqca direqtorati 

gulmodginebis movaleobis farglebSi, rodesac endo da daeyrdno 

kvalificiur eqspertebs. sasamarTlom am Temaze msjelobisas daas-

kvna, rom garkveuli garemoebebis arsebobisas direqtorebis mxridan 

eqspertebze pasuxismgeblobis delegireba marTebulia da rom erT-

erTi aseTi garemoeba namdvilad aris samizne sawarmos gulmodgine 

Semowmeba (Due Diligence Review). garda amisa eqspertebisadmi ndobis 

sakiTxis eWvqveS dayenebisas mosarCeleebma unda amtkicon, rom: 1. 

direqtorebi sinamdvileSi ar dayrdnobian eqspertebis daskvnas; 2. 

eqspertebisadmi direqtorebis ndoba arakeTilsindisieri iyo; 3. maT 

ar hqoniaT gonivruli ndoba imisa, rom eqspertebis daskvna maT 

profesiul kompetenciaSi Sedioda; 4. Sesabamisi gulisyuris 

armqone eqspertebis arCeva direqtorebis Secdomas warmoadgenda; 5. 

sakiTxi imdenad TvalsaCino iyo, rom direqtorebis mxridan rea-

girebis ar moxdena, miuxedavad eqspertis daskvnisa, uxeSi 

daudevroba iyo; 6. bordis gadawyvetileba imdenad aragonivruli 

iyo, rom TaRliTobas emsgavseboda.  

gamomdinare iqidan, rom ar dadasturebula eqspertebisa da fi-

nansuri mrCevlebisadmi ndobisas direqtorebis aragulmodgineba, 

sasamarTlom uaryo aqcionerebis sarCeli. mosamarTlem kiTxvis 

niSnis qveS daayena, Tu ras iTxovdnen mosarCeleebi direqtorebis-

gan damatebiT, garda imisa, rom am ukanasknelebis mier daqiravebul 

iqna erovnuli saangariSo firma da sainvesticio banki samizne kom-

paniis gamosakvlevad. ar daakmayofila ra aqcionerebis sarCeli, 

sasamarTlom dasZina, rom aseT SemTxvevebSi mosarCeleebma eWvqveS 

unda daayenon direqtorebis mxridan Tavad gadawyvetilebis miRebis 

procesi da ara Sedegi.  

am gadawyvetilebis saboloo analizisas SemZeni kompaniis 

direqtorebis fiduciur valdebulebebTan dakavSirebiT unda gam-

oiyos sasamarTlos mier Camoyalibebuli standartis 2 mimar-

Tuleba: 1. direqtorebma samizne kompaniis gamosakvlevad keTil-

                                                           
47 “Clean Bill of Health”. 
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gonierebisa da gulmodginebis farglebSi unda SearCion autsaideri 

specialistebi, mowveuli mrCevlebi, eqspertebi da maTi profesiuli 

kompetenciis mimarT unda hqondeT keTilsindisieri ndoba; 2. sawar-

mos SeZenisas mosarCele aqcionerebi tranzaqciis procesze unda 

uTiTebdnen da ara Sedegze, ramdenad uaryofiTic ar unda iyos es 

ukanaskneli.48 
 

3. SeZenis gadawyvetilebis mimarT direqtorebis keTilsin-

disiereba _ In re Dow Chem.Co-is saqme 
 

mniSvnelovania, aseve, delaveris sasamarTlos mier bolo dros 

ganxiluli kidev erTi saqme49 sawarmos SeZenis dros SemZeni sawar-

mos direqtorTa fiduciur mavaleobebTan dakavSirebiT. saqmis 

mokle fabula aseTia: transformaciis strategiis farglebSi kom-

pania Dow Chemical-ma 2007-2008 wlebis periodSi 2 msxvili 

tranzaqcia ganaxorciela. kerZod, 2007 wels Kuwait’s Petrochemi-

cals Industries-Tan gaaforma urTierTSeTanxmebis memorandumi 50 , rom-

lis mixedviTac, es ukanaskneli, uxdida ra 9 miliard dolars, 

Dow Chemical debda Tavisi saqmianobis 5 obieqtis 50%-s Kuwait’s 

Petrochemicals Industries-Tan erTad Seqmnil kompaniaSi. axal kompani-

aSi, romelsac K-Dow uwodes, orive sawarmo 50-50% wilis 

mflobeli unda yofiliyo. maleve, 2008 wlis ivlisSi, Dow Chemi-

cal-is bordma erTsulovnad miiRo kompania Rohm&Haas-Tan Serwymis 

gadawyvetileba, romlis mixedviTac, Dow Chemical daTanxmda, SeeZi-

na Rohm&Haas-is yvela aqcia 18.8 miliard dolarad da amasTan, 

ekisra kompaniis daaxloebiT 3 miliardi dolaris odenobis vali. 

iqidan gamomdinare, rom Rohm&Haas-is SeZenis msurveli mravlad 

iyo bazarze, xolo Dow Chemical-s Tavisi samomavlo startegiuli 

gegmis gansaxorcieleblad gamiznuli hqonda am garigebis dadeba, 

amgvari konkurenciis farglebSi man ganaxorciela tranzaqcia, dado 

garigeba ise, rom am garigebis uzrunvelsayofi finansuri resursi 

                                                           
48 ix., Landefeld S.M., Sassalos S.P., Arai R.A., Advising the Board of Directors in 

Acquiring a Business, Mergers and Acquisitions, Vol.19, No.3, 2005. 
49 Del. Ch. Civ. No. 4349-CC, Jan. 11, 2010.  
50 MOU – Memorandum of Understanding.  
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da misi wyaro gansazRvruli ar hqonda. 51 amasTan, garigebiTve gan-

isazRvra tranzaqciis daxurvis dRisTvis nasyidobis Tanxis gad-

auxdelobis an vadagadacilebis SemTxvevaSi sajarimo RonisZiebani. 

miuxedavad imisa, rom 2008 wlis zafxulisTvis bazarze situacia 

daZabuli da krizisuli iyo, Dow Chemical-s sxvadasxva wyarodan 

Tanxis mopovebis realuri SesaZlebeloba hqonda. erT-erTi aseTi 

wyaro iyo swored Kuwait’s Petrochemicals Industries, romelsac, 

rogorc ukve aRiniSna, 2007 wels dadebuli garigebis Tanaxmad, 9 

miliardi dolari unda gadaexada Dow Chemical-sTvis. miuxedavad 

amisa, naTeli iyo da direqtorebmac erT-erT Sexvedraze calsaxad 

miuTiTes, rom Rohm&Haas-is SeZenis garigeba ar iyo damokidebuli 

Kuwait’s Petrochemicals Industries-is mier gadasaxdel Tanxaze da rom 

aRniSnuli garigeba am ukanaskneli finansuri wyaros gareSec Sedge-

boda. 2009 wlis dasawyisisTvis, kerZod, Dow Chemical-sa da Ku-

wait’s Petrochemicals Industries-is Soris arsebuli tranzaqciis 

(zemoT naxsenebi garigeba axali kompaniis _ K-Dow-s Seqmnis 

Sesaxeb) daxurvis dRisTvis cnobili gaxda, rom Kuwait’s Petrochem-

icals Industries-ma gaugebari mizezebis gamo uari Tqva tranzaqciaze 

da anulireba gaukeTa mas; sabolood, Dow Chemical-ma ver SeZlo 

daTqmuli droisTvis Rohm&Haas-is SeZenis tranzaqciis daxurva da 

Tanxis gadaxda, rasac mohyva kidec am uakanasknelis sarCeli 

garigebis pirobebis Sesrulebis, kerZod ki mTavari pirobis _ 

nasyidobis Tanxis gadaxdis, moTxovniT. 3 TveSi aRniSnuli dava 

damTavrda SeTanxmebiT, SeZenis tranzaqcia arsebiTad Secvlili 

pirobebiT daixura.  

yovelive zemoT miTiTebulis Semdgom Dow Chemical-is aqcion-

erebma derivaciuli sarCeliT mimarTes sasamarTlos. mosarCeleebi 

miuTiTebdnen, rom kompaniis direqtorebma daarRvies fiduciuri 

valdebulebebi, daamtkices ra Serwymis tranzaqcia, romelic 

upirobod akisrebda kompanias, daesrulebina Serwyma (maSin, roca 

garigebis Sesrulebis finansuri wyaro direqtorebs moZiebuli ar 

                                                           
51 “Recognizing that uncertainth was a dealbreaker for R&H – and there were many 

competitors standing ready to provide the certainty R&H sought – Dow did not condi-

tion the transaction’s close on financing”. -  Del. Ch. Civ. No. 4349-CC Jan. 11 2010. 
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hqondaT), ris gamoc sawarmo gaurkvevel da sarisko mdgomareobaSi 

Caayenes. amasTanave, mosarCeleebi apelirebdnen, rom direqtorebma 

korporacia (aqcionerebi) daarwmunes, rom K-Dow-s garigebis 

dasruleba ar iyo saWiro Rohm&Haas-is tranzaqciis dasasrule-

blad. 

delaveris sasamarTlom ar daakmayofila aqcionerebis sarCeli 

Semdegi mosazrebebis gamo: sasamarTlom miuTiTa, rom derivaciuli 

sarCelis aRZvrisas aqcionerebs, pirvel yovlisa, gamoyenebuli unda 

hqondeT bordisadmi winaswari mimarTvis ufleba52 an Tu aRniSnuls 

ar gamoiyeneben, unda uTiTebdnen winaswari mimarTvis usargeblobaze 

(Demand Futility). iqidan gamomdinare, rom mosarCeleebs bordisTvis 

ar miumarTavT, sasamarTlom winaswari mimarTvis usargeblobis da-

sadgenad Dow Chemical-isa da Rohm&Haas-is Serwymis tranzaqcia 

aronsonis testiT 53  Seamowma. kerZod, mimarTva im SemTxvevaSi 

CaiTvleba usargeblod, Tu mosarCele aqcionerebi eWvqveS daayeneben 

im faqts, rom (1) konkretuli tranzaqciis momxre direqtorebis 

umravlesoba damoukidebeli pirebi arian piradi dainteresebis ga-

reSe an, (2) tranzaqcia informirebuli samewarmeo gadawyvetilebisa 

da keTilsindisieri qcevis Sedegi iyo. sasamarTlom miuTiTa, rom 

im SemTxvevaSi, Tu arseboben iseTi direqtorebi, romelTac piradi 

ineteresi ara aqvT, saWiro aRaraa (zedmetia) maT damoukideblobaze 

                                                           
52  sasamarTloSi sarCelis Setanamde aqcionerma korporaciis bords unda 

warudginos werilobiTi moTxovna im mizniT, rom sarCeli TviTon bordma 

Seitanos. aqcionerebs ara aqvT ufleba, sarCeli pirdapir sasamarTloSi 

Seitanon. yvela Statis kanonmdebloba, aseve, biznes korporaciebis feder-

aluri modeluri kanoni moiTxovs, rom aqcionerebma sarCelis gamoyenebis 

moTxovniT jer direqtorebs mimarTon (demand requirement) _ §7.42(1) 

R.M.B.C.A.; amis Semdeg bordi iRebs gadawyvetilebas, sarCeli korporaciis 

saxiT TviTon waradginos sasamarTloSi, aqcioners darTos sarCelis 

Setanis neba an saerTod uari Tqvas sarCelze im motiviT, rom igi ar 

Seesabameba korporaciis interesebs. am uariT aqcioners ar erTmeva sasa-

marTloSi mimarTvis ufleba _ Wanturia l., korporaciuli marTva da 

xelmZRvanelTaApasuxismgebloba sakorporacio samarTalSi, Tbilisi 2006, 

419. 
53  delaveris sasamarTlos mier Aronson v. Lewis-is saqmeze miRebuli 

Semowmebis standarti. ix., Aronson v. Lewis 473 A.2d 805 (Del.1984).  
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msjeloba. konkretuli saqmis aronsonis testis pirveli nawilis 

gaanalizebisas sasamarTlom daaskvna, rom Dow Chemical-is arcerTi 

direqtori yofila `dainteresebuli~ Rohm&Haas-Tan Serwymis 

tranzaqciiT. direqtorebis saTanadod informirebulobis Semowmebis 

etapze (testis me-2 nawili) sasamarTlom miiCnia, rom warmodgenil 

sarCelSi ar iyo miTiTeba imis Sesaxeb, rom bordma saTanado dro 

ar dauTmo an saTanadod ar Seafasa sadao tranzaqciis riski Tu 

sargebeli. piriqiT, mosarCeleebma gauazreblad, uneblied aRiares, 

rom mopasuxe direqtorebma marTlac Caatares garkveuli Due Dili-

gence-is gamoZieba. poziciis dasasabuTeblad sasamarTlom moixmo 

Citigroup-is saqmeze miRebul gadawyvetilebas, romlis mixedviTac, 

samewarmeo gadawyvetilebis Sedegebis Sefaseba iseT gamokvlevas 

saWiroebs, rac sasamarTlos saqme ar aris da amasTan, ikrZaleba 

samewarmeo gadawyvetilebis miRebis wesis (Business Judgement Rule) 

doqtriniT. 54  sasamarTlom miuTiTa, rom Dow Chemical konkuren-

ciul garemoSi imyofeboda da man samewarmeo gadawyvetileba miiRo 

finansuri wyaros moZiebis gareSe daemtkicebina tranzaqcia, radga-

nac swamda, rom sxva SemTxvevaSi Rohm&Haas uars ityoda ur-

TierTobaze da sasurvel garigebas dakargavda.55 

amdenad, sasamarTlom daaskvna, rom samewarmeo gadawyvetilebis 

miRebis wesi (Business Judgment Rule) icavs gulmodgine da in-

teresTa konfliqtis armqone direqtorebs maT mier miRebuli 

damoukidebeli gadawyvetilebis gansjisgan da kidev erTxel 

amaxvilebs yuradRebas mosarCelis mtkicebis tvirTis simZimeze, 

roca es ukanaskneli windauxedaobisa da daudevrobisTvis direqto-

rebze pasuxismgeblobis dakisrebas iTxovs.56  

sawarmos SeZenisas direqtorebis gulmodginebis movaleoba 

gamoxatulebas unda hpovebdes maT mier gadawyvetilebis miRebis 

etapze. direqtori arRvevs gulmodginebis movaleobas, Tu is ux-

                                                           
54 Delaware Court Dismisses Derivative Claims Challenging Director Conduct and 

Oversight in Connection with M&A Transactions, Corporate Governance Group Cli-

ent Alert, February 24 2010, 3-4. 
55 Glover S. I., The Fiduciary Duties of Acquiring Directors, LexisNexis, 2010,  2. 
56 iqve, 1. 
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eSad gulgrilia 57  am procesis (gadawyvetilebis miReba) mimarT. 

miRebuli SeZenis gadawyvetileba, romelic Tundac SemdgomSi 

ekonomikurad arakeTilgonieri aRmoCndes, ar iwvevs gulmodginebis 

movaleobis darRvevas, radganac igi direqtoris mier `alterna-

tivebis gamokvlevisa da gaanalizebis fonze mofiqrebuli da kargad 

gaazrebuli iyo~. 58  amasTan, marTalia, damkvidrebuli sasamarTlo 

praqtikis mixedviT, samewarmeo gadawyvetilebis miRebis wesis (Busi-

ness Judgement Rule) doqtriniT direqtorebisTvis uzrunvelyofili 

dacva mxolod uxeSi gaufrTxileblobis gamo moixsneba, magram 

Tavad uxeSi gulgrilobis koncefciac ar aris udavo. delaveris 

sasamarTlos mier ganxilul erT-erT saqmeze 59  mosamarTlem 

ganmarta, rom damkvidrebuli uxeSi gulgrilobis satandartis da-

sakmyofileblad mosarCelem faqtebis iseTi wyeba unda war-

moadginos, rom naTeli iyos mopasuxis mier gulmodginebis aSkara 

da gamousworebeli60 darRveva.61 
 

IV. samizne sawarmos direqtoris gulmodginebis movaleoba aSS-

is sakorporacio samarTlis mixedviT  

1. Unocal-is doqtrina _ mtruli SeZenis dros direqtoris 

gulmodginebis movaleoba 
 

direqtoris gulmodginebis movaleobis Taobaze erT-erTi 

yvelaze mniSvnelovani saqme, romelic 1985 wels ganixila 

delaveris sasamarTlom, aris unokalis saqme 62 . aRniSnuli saqme 

exeba e.w. mtruli SeZenis 63 dros direqtorebis qcevis standarts. 

                                                           
57

 grossly negligent. 
58 “a deliberate and knowledgeable way in identifying and exploring alternatives “ - Citron 

v. Fairchild Camera & Instrument Corp., 569 A. 2d 53, 66, Del. 1989, ix., Glover S. I.,  

The Fiduciary Duties of Acquiring Directors, LexisNexis, 2010, 3. 
59

 McMillan v. Intercargo Corp. 768A.2d 492 (Del.Ch.2000) 
60

 Lack of care was so egregious. 
61 ix., Arthur Fleischer Jr, Alexander R. Sussman, Directors’ Fiduciary Duties in Takeo-

vers and Mergers, 31
st
 Annual Securities Regulation Institute, January 21-23,  2004. 

62 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985). 
63 hostile or unsolicited proposal, unwanted takeover bid. sawarmos mtrul SeZenad 

miiCneva iseTi SemTxveva, roca menejmentis nebis sawinaaRmdegod xdeba 

sawarmos yidva sxva korporaciis an sxva piris mier. ix., Wanturia l., kor-
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saqmis mokle fabula aseTia: unokalma (Unocal) mesa petroliumis-

gan (Mesa Petroleum) miiRo oretapiani SeZenis SeTavazeba64 aqciaTa 

37%-ze pirobiT – aqciis Rirebuleba iqneboda 54 dolari. im Sem-

TxvevaSi, Tu am SeTavazebas unokali miiRebda da mesa petroliumi 

misi aqciebis didi nawilis mesakuTre gaxdeboda, cnobili iyo, rom 

es ukanaskneli darCenil aqciebsac unokalis aqcionerebisTvis arax-

elsayrel fasad gamoisyidda. unokalis bordma, amgvari (mtruli) 

SeTavazebis sapasuxod, dacviT taqtikas65 mimarTa, kerZod, TviTonve 

iyida sakuTari aqcionerebisgan aqciebis 49%, pirobiT _ aqcia 72 

dolarad. mesa petroliumma sarCeliT mimarTa sasamarTlos, mi-

uTiTa ra, rom unokalis bordma daarRvia fiduciuri valde-

bulebebi da misi gadawyvetileba TavdacviTi taqtikiT ki ara, ara-

med direqtorebis mxridan samsaxuris dakargvis SiSiT iyo ganpiro-

bebuli. saboloo jamSi, mesa petroliumis sarCeli ar 

dakmayofilda. 

swored unokalis sarCelze miRebuli gadawyvetileba gaxda 

SemdgomSi saetapo mniSvnelobis delaveris sakorporacio sa-

marTalSi. sasamarTlom sakmaod farTod imsjela samewarmeo gad-

awyvetilebis miRebis wesis (Business Judgement Rule) doqtrinis 

                                                                                                                             
poraciuli marTva da xelmZRvanelTaApasuxismgebloba sakorporacio sa-

marTalSi, Tbilisi 2006, 231. 
64  oretapiania SeZenis SeTavazeba, roca myidveli akeTebs aqciebis umrav-

lesi nawilis fiqsirebul fasad SeZenis SeTavazebas da amasTan, gamiznuli 

aqvs Semdeg etapze aqciebis darCenili nawilis Serwymisa Tu sxva tranzaq-

ciis gziT mopovebac. oretapiani SeZenis SeTavazeba xasiaTdeba rogorc 

iZulebiTi im SemTxvevebSi, rodesac meore etapis SeTavazeba naklebia pi-

revli etapis SeTavazebasTan SedarebiT. aseT dros samizne sawarmos aqcion-

erebs safrTxe emuqrebaT yvela maTi aqcia, meore etapze dabal fasad iqnes 

gayiduli. ix. Loewenstein M.J., Unocal Revisited: No Tiger in the Tank, The Jour-

nal of Corporate Law, 1, 2001, 5. 
65  TavdacviTi RonisZiebebi sawarmos mtruli SeZenisas sxvadasxvaa, maT 

Soris, damcavi danawesebi sawarmos wesdebaSi mtruli SeZenis winadadebis 

sawinaaRmdegod megobruli SemZenis (friendly acquirer) winadadebis gamoyeneba, 

e.w. mowamluli abis (poison pill) taqtika, rodesac sawarmos aqcionerebs 

ufleba eZlevaT, TviTonve iyidon sawarmos aqciebi saukeTeso fasad. ix. 

Black’s Law Dictionary, Ninth Edition, USA, 2009, 1275.) _ Donnelley R.R., Fidu-

ciary Duties and Other Responsibilities of Corporate Directors and Offices, 2008, 42. 
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gamoyenebis sakiTxze am konkretul SemTxvevaSi. SevexebiT ZiriTad 

Tezebs: pirvel yovlisa, sasamarTlom dasva kiTxva: hqonda Tu ara 

bords TavdacviTi taqtikis gamoyenebis uflebamosileba? rasac 

dadebiTi pasuxi gaeca, gamomdinare iqidan, rom sasamarTlos mosaz-

rebiT, delaveris kanonmdebloba direqtorebs sawarmos marTvisas 

moqmedebis farTo areals aniWebs. amasTan, bords evaleba, daicvas 

aqcionerebi savaraudo riskisgan gonivrul farglebSi. meore _ 

sasamarTlom dadebiTad gadawyvita samewarmeo gadawyvetilebis 

miRebis wesis (Business Judgement Rule) doqtrinis gamoyenebis mi-

zanSewoniloba amgvar saqmeze, radganac miiCnia, rom mtrul 

SeTavazebaze bordis pasuxi samewarmeo gadawyvetilebaa. mesame – 

sasamarTlom imsjela samizne sawarmos direqtorebis interesTa 

konfliqtis sakiTxze, gamomdinare iqidan, rom samewarmeo gad-

awyvetilebis miRebis wesis (Business Judgement Rule) doqtrinis 

gamoyenebis erT-erTi mTavari winapiroba piradi dainteresebis 

armqone gadawyvetilebis mimRebia. sasamarTlom kidev erTxel gausva 

xazi, rom aseT dros direqtorebis bunebrivi survili (interesi), 

SeinarCunon sawarmos marTvis kontroli, xSirad konfliqtSi modis 

maT movaleobasTan _ miukerZoeblad imsaxuron (imoqmedon) sawar-

mosa da misi aqcionerebis interesebis farglebSi. iqidan gamomdi-

nare, rom aseT dros damoukidebeli (miudgomeli) samewarmeo gad-

awyvetilebis miReba garTulebulia, sasamarTlom direqtorebis pi-

radi dainteresebis gamosaricxad ornawiliani testi aamoqmeda. 

pirveli nawilis mixedviT, bordma unda daamtkicos, rom arsebobda 

gonivruli safuZveli imis safiqreblad, rom sawarmosa da mis 

politikas eqmneboda safrTxe. 66  amasTan, aRniSnuli safrTxis 

realuroba da misi gonivrulobis farglebSi dadgomis SesaZle-

bloba keTilsindisieri da gonivruli gamoZiebis Sedegi unda iyos. 

                                                           
66  aseTi varaudis safuZvels direqtorebs SeiZleba aZlevdeT Semo-

Tavazebuli fasis araadeqvaturoba, SemoTavazebis xasiaTi, sanacvlod Semo-

Tavazebuli fasiani qaRaldebis Rirebuleba aseTis arsebobis SemTxvevaSi da 

a.S.; ix., Donnelley R. R., Fiduciary Duties and Other Responsibilities of Corporate 

Directors and Offices, Chicago, 2008, 43. 



193 

meore nawilis mixedviT ki, unda damtkicdes gatarebuli Tav-

dacviTi RonisZiebis savaraudo safrTxesTan Sesabamisoba.67 

 

2. Revlon-is doqtrina _ saukeTeso fasis moZieba, rogorc 

direqtoris gulmodginebis movaleoba sawarmos gayidvis dros 

 

mas Semdeg, rac bordi miiRebs sawarmos gayidvis gad-

awyvetilebas, misi yuradReba/ganzraxva sawarmos, rogorc warmonaq-

mnis, SenarCunebis interesidan gadadis da fokusirdeba saukeTeso 

gasayidi SeTavazebis/fasis mopovebaze (sawarmos partniorebis in-

teresebis dacvisTvis). 68  revlonis doqtrina Semodis maSin, roca 

sawarmos marTva sxvisdeba 69 , e.i. iseTi tranzaqcia xorcieldeba, 

rodesac sawarmos marTva mesame pirze gadadis. amdenad, gadamwyveti 

mniSvneloba revlonis wesebis gamoyenebisTvis aqvs ara ubralod 

sawarmos aqciebis SeZenas, aramed am SeZeniT marTvis/kontrolis 

mopovebas. literaturaSi Camoyalibebulia is ZiriTadi sakiTxebi, 

rac revlonis wesebis gamoyenebisas direqtors evaleba gaiT-

valiswinos, 70  kerZod esaa _ saukeTeso Rirebuleba. marTalia, 

direqtorebis mxridan aseT viTarebaSi qcevis satandartis 

unikaluri recepti ar arsebobs, magram saerTo midgoma Semdegia – 

bordma SemoTavazeba unda gaaanalizos ara mxolod fulis odeno-

biT 71 , aramed tranzaqciis samomavlo strategiuli daniSnulebiTa 

da RirebulebiT, aseve, potenciuri myidvelis unariT, finansuri 

TvalsazrisiT daasrulos dawyebuli tranzaqcia. amdenad, naTelia, 

rom direqtorebs evalebaT,Yyovel konkretul situaciaSi mTli-

                                                           
67 Ritter J.F., Unocal Corp. v. Mesa Petroleum Co., Virginia Law Review, Vol.72, 

No.4, 1986, 851-877, 864-867. 
68 Donnelley R.R., Fiduciary Duties and Other Responsibilities of Corporate Directors 

and Offices, Chicago 2008, 37. 
69inglisurenovan literaturaSi gamoiyeneba cneba sale of control, misi pir-

dapiri Targmani, vfiqrobT, arazusti iqneboda, amitomac Sinaasrobrivi dat-

virTvidan gamomdinare viyenebT marTvis gasxvisebas. 
70  revlonis doqtrinis moqmedebisas bordis qcevis standarti mocemulia 

Semdegi naSromis gamoyenebiT. ix., Donnelley R.R., Fiduciary Duties and Other 

Responsibilities of Corporate Directors and Offices, Chicago, 2008, 39-40. 
71 Amount of cash. 
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anobaSi ganixilon SemoTavazebuli winadadebebis dadebiTi da uar-

yofiTi mxareebi. neitraliteti – bordi aseTi gadawyvetilebis 

miRebisas aqcionerebisTvis saukeTeso SeTavazebis mopovebisTvis 

uciloblad neitraluri unda iyos. miT umetes, rom sasamarTlo 

praqtikaSi damoukidebeli direqtorebis aqtiur CarevasTan da-

kavSirebiTac ki revlonis wesebis gamkacrebaze keTdeba aqcenti. 

garigebis dacvis saSualebebi – damkvidrebuli praqtikis mixedviT, 

samizne sawarmos ufleba aqvs, SeZenidan garkveuli vadis ganmav-

lobaSi moiZios potenciuri alternatiuli SemZeni. bazris Semowme-

ba – im SemTxvevaSi, Tu sawarmos yidvis mxolod erTi Semo-

Tavazebaa, bordi ikvlevs, arsebobs Tu ara sxva potenciuri SemZeni 

da aseTis arsebobis SemTxvevaSi, ra winadadebas warmoadgenda igi. 

yovelive zemoTqmulis miuxedavad, xazgasasmelia, rom keTilsin-

disierebis farglebSi moqmedi bordi sulac ar aris valdebuli, 

romelime SemoTavazebas daTanxmdes da sawarmo aucileblad gayidos. 

Tu direqtorebi informirebuli gadawyvetilebis safuZvelze, 

keTilsindisieri damokidebulebis farglebSi miiCneven, rom sawar-

mos marTvis gasxviseba mis interesebs ar Seesabameba, isini 

uflebamosili arian, uari Tqvan am tranzaqciaze. 72 revlonis saq-

meze msjelobisas Camoyalibebuli midgoma delaveris sasamarTlom 

ganamtkica morig saqmeebzec (maT Soris, Paramount Communications 

Inc. v. QVC Network Inc.) – marTvis gasxviseba gansakuTrebul mo-

valeobebs akisrebs direqtorebs. kerZod, maT moeTxovebaT imoqmedon 

gonivrulad, raTa iseTi tranzaqcia moipovon, romelic mis aqcion-

erebs saukeTeso fass moutans. sasamarTlo mometebulad, gan-

sakuTrebiT Seamowmebs direqtorebs aseT situaciaSi. 73  saukeTeso 

fasis, rogorc cnebis, gansazRvris drosac sasamarTlo sakmaod 

mkacrad udgeba sakiTxs da miiCnevs, rom upirobod saukeTeso fasi 

ar arsebobs im SemTxvevaSic ki, Tu is TviT korporaciis 

                                                           
72  revlonis wesebis gamoyeneba upirobod  da yvela SemTxvevaSi ar unda 

moxdes, aRniSnuli doqtrina ar gamoiyeneba Tu sawarmoTa iseT Serwymas an 

iseT kombinacia moxda, rasac marTvis gasxviseba ar mohyveba, an rodesac 

moxda TanasworTa Serwyma. ix., Donnelley R.R., Fiduciary Duties and Other Re-

sponsibilities of Corporate Directors and Offices, Chicago, 2008, 38. 
73 637 A.2d 34 (Del. 1994). 
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Rirebulebasac aRemateba. delaveris umaRlesma sasamarTlom erT-

erTi saqmis74 ganxilvisas daadgina, rom sawarmos gayidvis tranzaq-

ciaze msjelobisas direqtorebs evalebaT, daamtkicon, rom Semo-

Tavazebuli (da miRebuli, avt.) fasi uamRlesi iyo, rac ki Sesa-

Zlebeli iyo konkretuli pirobebisa da garemoebebis farglebSi.75 

 

3. Van Gorkom-is doqtrina _ samewarmeo gadawyvetilebis auC-

qareblad, Sesaferis vadaSi miReba, rogorc direqtoris gulmodg-

inebis movaleoba 

 

bordi, romelic gulmodginebis movaleobas ver akmayofilebs, 

rogorc wesi, aris bordi, romelic Cqarobs. 76  delaveris sasa-

marTlom araerTi saqmis ganxilvisas daadastura, rom mniSvnelovani 

samewarmeo gadawyvetilebis misaRebad da Sesabamisad, gulmodginebis 

movaleobis dasacavad direqtorTa mcire xangrZlivobis erTi an 

ori Sexvedra sakmarisi ar aris. 

1985 wels delaveris sasamarTlom van gorkomis saqmis 77  ganx-

ilvisas daadgina bordis mier naCqarevi samewarmeo gadawyvetilebis 

miRebis Seusabamoba direqtoris fiduciur movaleobebTan. saqmis 

garemoebebi aseTia: autsaiderma direqtorma van gorkomma bordis 

Sexvedraze gamoitana sakiTxi sawarmos sxva sawarmosTan Serwymis 

Taobaze. 20 wuTiani moxsnebis warmodgenis Semdeg direqtorebma 

orsaaTiani ganxilvis Sedegad miiRes gadawyvetileba Serwymis 

Sesaxeb. amasTan, direqtorebs winaswari informacia am tranzaqci-

asTan dakavSirebiT ar hqoniaT. delaveris umaRlesma sasamarTlom 

miiCnia, rom am SemTxvevaSi samewarmeo gadawyvetilebis miRebis 

wesis (Business Judgement Rule) doqtriniT gaTvaliswinebuli dacva 

ver gavrceldeba, radganac bordma araferi gaakeTa imisTvis, rom 

sawarmos namdvili Rirebuleba daedgina, bordi arasakmarisad iyo 

                                                           
74 Cede & Co. v. Technicolor, Inc. 634 A.2d 345 (Del. 1993). 
75 Egan B.F., Fiduciary Duty Update: Delaware and Texas, Advanced Business Law 

Course, Houston, 2007, 89. 
76 McMullin v. Beran, 765 A.2d 910, 922 (Del. 2000); Glover S. I.,  The Fiduciary 

Duties of Acquiring Directors, Lexis Nexis, 2010, 4. 
77 Smith v. Van Gorkom, 488 A.2d 872 (Del.1985) 
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informirebuli garigebis Taobaze, maT ar icodnen, rom korporaci-

is aqciebis gayidvis fasi van gorkomis da ara myidvelis mier iyo 

SeTavazebuli. da bolos, aseT rTul sakiTxze SeuZlebelia, 

winaswari msjelobis gareSe, or saaTSi gadawyvetilebis miReba, 78 

Tumca aRsaniSnavia isic, rom sasamarTlo mxedvelobaSi iRebs 

imasac, rom gadawyvetilebis miRebis procesi, SesaZloa, garkveuli 

garemoebebidan gamomdinare, SemWidrovebul vadebSi iyos moqceu-

li. 79  Tu bordi aseT situaciaSi aRmoCnda, man efeqturad da in-

tensiurad unda imuSavos. 

 

V. direqtoris gulmodginebis movaleoba sawarmos SeZenis dros 

`mewarmeTa Sesaxeb~ kanonis mixedviT 

 

gulmodgine xelmZRvanelobis moTxovnis samarTlebriv safuZvels 

`mewarmeTa Sesaxeb~ kanonis me-9 muxlis me-6 punqti warmoadgens. am 

muxlis Tanaxmad, sazogadoebis xelmZRvanelebi sazogadoebis saq-

meebs unda gauZRvnen keTilsindisierad; kerZod, zrunavdnen ise, 

rogorc zrunavs analogiur Tanamdebobaze da analogiur pirobebSi 

myofi Cveulebrivi, saRad moazrovne piri da moqmedebdnen im 

rwmeniT, rom maTi es moqmedeba yvelaze xelsayrelia sazoga-

doebisTvis. amasTan, mniSvnelovania isic, rom am muxlis aRniSnul 

definiciaze amerikuli gulmodginebis movaleobis gavlenas xeda-

ven.80 garda amisa, kanonis 56-e muxliT dadgenilia saaqcio sazoga-

doebis direqtorebis valdebuleba keTilsindisierad da gulmodg-

ined Seasrulon dakisrebuli amocanebi. 

direqtoris zogadi valdebulebebis Camoyalibebis ufro war-

matebul cdad miaCniaT 81  `fasiani qaRaldebis bazris Sesaxeb~ 

                                                           
78  iqve, A.2d 874 (Del.1985); Wanturia l., korporaciuli marTva da 

xelmZRvanelTaApasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

2. 
79 Citron v. Fairchild Camera & Instrument Corp., 569 A.2d (Del. 1989); Glover S.I., 

The Fiduciary Duties of Acquiring Directors, LexisNexis, 2010, 4. 
80  Wanturia l., korporaciuli marTva da xelmZRvanelTaApasuxismgebloba 

sakorporacio samarTalSi, Tbilisi, 2006, 214. 
81 juReli g., kapitalis dacva saaqcio sazogadoebebSi, Tbilisi 2010, 254. 
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kanonis me-16 muxli, romlis pirveli punqtis mixedviTac, angariS-

valdebuli sawarmos direqtorebma da sameTvalyureo sabWos wev-

rebma TavianTi saqmianoba unda warmarTon keTilsindisierad, 

zrunavdnen ise, rogorc analogiur Tanamdebobaze da pirobebSi my-

ofi Cveulebrivi saRad moazrovne piri, moqmedebdnen im rwmeniT, 

rom maTi qmedeba sawarmosa da misi aqcionerebisTvis saukeTesoa.  

miuxedavad imisa, rom `mewarmeTa Sesaxeb~ kanoni direqtoris 

gulmodginebis movaleobis uzogades normas amkvidrebs, romelic 

moTxovnis samarTlebrivi safuZvelia, aSkaraa, rom sasamarTlo 

praqtikaSi igi iSviaTad gvxvdeba, miT umetes konkretul etapze _ 

sawarmos SeZenis dros. zogadad, miiCneven, rom derivaciuli sarCe-

lebi direqtorebis mier fiduciuri movaleobebis darRvevis 

Sesaxeb, aSS-Tan SedarebiT, kontinenturi evropis qveynebSi naklebia. 

aRniSnulis ganmapirobebel mizezebze literaturaSic msjeloben, 82 

Tumca es sulac ar niSnavs imas, rom direqtoris gulmodginebis 

movaleoba, rogorc erT-erTi wamyvani fiduciuri valdebuleba, 

azrs moklebuli an nakleb mniSvnelovania. rogorc naSromidan Cans, 

iseve, rogorc samewarmeo gadawyvetilebis miRebis wesis (Business 

Judgement Rule) doqtrina, direqtoris gulmodginebis movaleobac 

(rogorc zogadad, ise sawarmos SeZenis dros) amerikuli sasa-

marTloebis mravalwliani praqtikis Sedegia. samwuxarod, same-

warmeo gadawyvetilebis miRebis wesebi (Business Judgement Rule) 

CvenTan damkvidrebuli ar aris. 83  vfiqrob, swored direqtorTa 

gulmodginebis movaleobaze msjelobisas yvelaze relevanturi da 

miznobrivi samewarmeo gadawyvetilebis gaanalizebaa. es ori 

doqtrina erTdroulad unda ganviTardes saqarTveloSi, radganac 

gulmodginebis movaleobis detaluri analizi da misi praqtikaSi 

gadmotana imTaviTve daayenebs samewarmeo gadawyvetilebis miRebis 

                                                           
82 Latella D., Shareholder Derivative Suits: A Comparative Analysis and the Implica-

tions of the European Shareholders’ Rights Directive, ECFR, 2009.  
83  germaniis saaqcio kanonSi 2005 wlis agvistoSi Setanili cvlilebiT 

(amoqmedda 1 noembers) ganxorcielda samewarmeo gadawyvetilebis miRebis 

wesis (Business Judgement Rule) doqtrinis recefcia. kanonis $93-is pirveli 

abzaci. 
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wesis (Business Judgement Rule) doqtrinis damkvidrebis aucile-

blobas. 

 

VI. daskvna 

 

naSromis mizani iyo, warmoeCina direqtoris qcevis standarti, 

kerZod, gulmodginebis movaleobis kuTxiT sawarmos SeZenis, 

rogorc procesis, dros. iqidan gamomdinare, rom aRniSnuli sa-

kiTxi qarTul sakorporacio samarTalSi araa srulyofilad 

mowesrigebuli da amasTan, sasamarTlo praqtikac naklebadaa ganvi-

Tarebuli, mizanSewonili iyo amerikis sasamarTloebis (upiratesad 

delaveris) gamocdilebis warmoCena. 

miuxedavad imisa, rom saqarTveloSi direqtoris gulmodginebis 

movaleobis principi (zogadad/sawarmos SeZenis dros) praqtikulad 

iSviaTad gamoiyeneba, mizanSewonili araa delaveris sasamarTlos 

mier sxvadasxva saqmeze Camoyalibebuli uklebliv yvela 

konkretuli wesis sakanonmdeblo doneze gaTvaliswineba. sakanon-

mdeblo normiT zedmetad SeboWili (sawarmos) direqtori saqarTve-

losTvis, rogorc postsabWoTa qveynisTvis, ekonomikis ganviTarebis 

TvalsazrisiT, naklebad sasurvelia, Tumca calsaxad mniSvnelovania 

aqcionerebis uflebac _ hqondeT realurad moqmedi dacviTi saSu-

alebebi oportunistulad moqmedi direqtorebis sawinaaRmdegod. 

amitomac, aucilebelia, ucxouri gamocdilebis Sesabamisi direq-

torTa ZiriTadi movaleobebis katalogis SemoReba. amasTan, same-

warmeo gadawyvetilebis miRebis wesis (Business Judgement Rule) 

farglebSi swored rom sasamarTlo praqtikam unda ganaviTaros 

direqtoris gulmodginebis standarti rogorc sawarmos SeZenis 

dros, ise zogadad.  

 


