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mSoblebis mier arasrulwlovnis qonebrivi  

interesebis dacva qarTuli da germanuli  

samarTlis mixedviT 

 

salome qeraSvili, guli qarcxia 

 

Sesavali 

 

samoqalaqo brunvis ganviTarebis fonze arasrulwlovani xSirad 

xdeba qonebrivsamarTlebrivi urTierTobebis monawile, rac dRis 

wesrigSi ayenebs misi uflebebis saTanado wesiT dacvisa da real-

izaciis sakiTxs. xolo kanonmdeblobis mier aRniSnuli sferos ig-

norirebiT izrdeba arasrulwlovanTa qonebrivi uflebebis Selaxvis 

riski. arasrulwlovnis qonebrivi uflebebis dacvis valdebulebis 

jerovnad Sesruleba ki, pirvel yovlisa, saxelmwifom arasrul-

wlovnis kanonier warmomadgenlebs _ mis mSoblebs, unda daakisros. 

naSromis mizania, gamoavlinos mSoblebis mier arasrulwovnis 

qonebis marTvasa da gankargvasTan dakavSirebuli qarTuli sakanon-

mdeblo xarvezebi da germanuli samarTlis mimoxilvis Sedegad, 

SesTavazos mkiTxvels sakanonmdeblo problemebis gadaWris gzebi. 

statia upiratesad Seexeba mSoblebis mier arasrulwlovnis qone-

brivi interesebis dacvas. Svilze pirovnuli zrunvis ganxor-

cielebis sakiTxi scildeba mocemuli kvlevis farglebs. yuradReba 

gamaxvildeba mSoblebis ufleba-movaleobebsa da pasuxismgeblobis 

meqanizmze arasrulwlovnis qonebrivi uflebebis dacvis sferoSi. 

naSromi dafuZnebulia SedarebiTsamarTlebrivi, sistemuri da norma-

tiuli kvlevis meTodebze.  

 

                                                           
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iu-

ridiuli fakultetis doqtoranti. 
 samarTlis magistri. 
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1. mSoblebis mier arasrulwlovani piris qonebrivi interesebis 

dacva qarTuli samarTlis mixedviT 

 

arasrulwlovani samarTlis erT-erTi gamorCeulad mgrZnobiare 

subieqtia. misi gansakuTrebuli dacvis saWiroebas xazs usvams 

`bavSvis uflebaTa deklaracia~ 1 ; saerTaSoriso paqti `samoqalaqo 

da politikuri uflebebis Sesaxeb~2 da `bavSvis uflebebis Sesaxeb~ 

konvencia 3 . arasrulwlovani kanonmdeblobiT gaTvaliswinebuli ne-

bismieri safuZvliT SesaZlebelia iyos mesakuTre. is faqti, rom igi 

srulyofilad, damoukideblad ver axorcielebs Tavis qonebriv 

uflebebs, ar niSnavs imas, rom mas ara aqvs ufleba, iyos im sa-

marTlebrivi normebis subieqti, romlidanac es uflebebi gamomdi-

nareobs, vinaidan uflebaunarianoba ar aris damokidebuli pi-

rovnebis arc fizikur da arc gonebriv SesaZleblobebze. 

samoqalaqo uflebebis ganxorcielebis SesaZlebloba ar unda 

agverios unarSi, gvqondes es uflebebi.4 Sesabamisad, arasrulwlov-

nis sakuTrebis ufleba daculia iseve, rogorc nebismieri piris 

ZiriTadi ufleba. 

 

1.1. mSoblebis warmomadgenlobiTi uflebamosileba 

 

arasrulwovani SezRudulia qonebrivi uflebebis ganxorcielebis 

mxriv. mcirewlovani piri (anu Svid wlamde arasrulwlovani) ver 

gankargavs damoukideblad mis sakuTrebaSi arsebul qonebas: 

samoqalaqo kodeqsis 58-e muxlis pirveli nawilis Tanaxmad, mis 

mier gamovlenili neba ucilod baTilia, xolo SezRuduli qme-

                                                           
1  ix., bavSvis uflebaTa deklaracia, gaero 1386 (XIV), (1959 wlis 20 

noemberi) principi 2. 
2 ix., saerTaSoris paqti `samoqalaqo da politikuri uflebebis Sesaxeb~, 

gaero 2200A (XXI), (miRebulia 1966 wlis 16 dekembers, ZalaSi Sevida 

1976 wlis 23 marts) muxli 24. 
3 ix., konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers) muxli 3. 
4 Hesselink M.W., Capacity and Capability in European Contract Law, Amsterdam 

Centre for Law & Economics, Working Paper #2005-09, 4. 
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dunarianobis mqone pirTa (igulisxmeba arasrulwlovani Svididan 

Tvramet wlamde) mier dadebul garigebebi ganekuTvneba meryevad 

baTil garigebaTa kategorias 5 _ SezRuduli qmedunarianobis mqone 

piris mier missave sakuTrebaSi arsebuli qonebis mimarT gam-

ovlenili nebis namdviloba damokidebulia kanonieri warmomadgenlis 

Tanxmobaze (nebarTvaze).6 arasrulwlovnis kanonier warmomadgenlad 

ki iTvleba mSobeli,7 zogierT SemTxvevaSi ki _ meurve/mzrunveli. 8 

garda valdebulebisa, aRzardon da izrunon Svilebis gonebriv, 

fizikur da sulier ganviTarebaze, mSoblebis ZiriTadi movaleobaa, 

daicvan arasrulwlovani Svilebis qonebrivi interesebi.9 maSasadame, 

mSobeli, rogorc arasrulwlovnis kanonieri warmomadgeneli, ara-

srulwlovnis saxeliT, gansakuTrebuli uflebamosilebis gareSe 

monawileobs samoqalaqosamarTlebriv urTierTobebSi; Sesabamisad, 

mSobeli uflebamosilia gankargos da marTos arasrulwlovnis 

qoneba. amasTan, mcire sakanonmdeblo gamonaklisebis garda, mSob-

lebis uflebamosileba arasrulwlovnis mTel qonebaze vrceldeba.10 

 

  

                                                           
5 Wanturia, l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 185. 
6 saqarTvelos samoqalaqo kodeqsi, muxli 63,  nawili 1. 
7 iqve, muxli 1198, nawili 6. 
8 iqve, muxli 1275. 
9 iqve, muxli 1198, nawili 4. 
10  mocemuli wesidan gamonakliss warmoadgens arasrulwlovnisaTvis 

Tavisufali gankargvis mizniT gadacemuli qonebis Sesaxeb garigebani (ix., 

saqarTvelos samoqalaqo kodeqsi, muxli 65, nawili 1) da saqarTvelos 

samoqalaqo kodeqsiT gaTvaliswinebuli emansipaciis SemTxvevebi, rodesac 

kanonieri warmomadgenlis TanxmobiTa da meurveobisa da mzrunvelobis or-

ganosTan SeTanxmebiT, Teqvsmet wels miRweuli arasrulwlovani SeuzRuda-

vad qmedunariani xdeba  samewarmeo saqmianobasa da am sferosaTvis 

Cveulebriv urTierTobebSi. aRniSnuli wesi gamoiyeneba rogorc sawarmos 

dafuZnebis, likvidaciisa, ise SromiTi urTierTobebis dawyebis an dam-

Tavrebis mimarT (ix., saqaTvelos samoqalaqo kodeqsi, muxli 65, nawili 

2;3). 
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1.2. Svilis qonebriv interesebze zrunvis valdebuleba 

 

saqarTvelos kanonmdeblobis mixedviT, mSoblebs evalebaT, 

daicvan TavianTi arasrulwlovani Svilebis  uflebebi da inter-

esebi maTi qonebis marTvisa da gamoyenebis sferoSi. 11  miuxedavad 

imisa, rom warmodgenili regulacia mSoblebs Svilebis qonebrivi 

interesebis dacvas avaldebulebs, igi SesaZloa qonebrivi uflebebis 

ganxorcielebis yvela aspeqts ar Seicavdes. kerZod, saqarTvelos 

samoqalaqo kodeqsis 1198-e muxli arasrulwlovnis qonebriv 

uflebebSi mxolod Svilis qonebis marTvasa da gamoyenebas moiaz-

rebs, xolo `marTvis“ gramatikuli ganmartebidan gamomdinare, 

cnebis miRma SesaZloa darCes qonebis gankargvis zogierTi aspeqti, 

magaliTad, gasxviseba. qonebis marTva upiratesad mogebis miRebas an 

qonebis SenarCunebas gulisxmobs. 12  Sesabamisad, aRniSnuli termini 

SeiZleba gavigoT rogorc moqmedeba, romelic qonebis ufro 

efeqturad gamoyenebas, qonebisa da misgan miRebuli Semosavlis 

movlasa da dacvas emsaxureba. saqarTvelos samoqalaqo kodeqsis 

1198-e muxliT dawesebuli dacvis meqanizmis ganmtkicebis mizani 

aqvs 1199-e muxlsac, romelic zogadi xasiaTis normas warmoadgens 

da uzrunvelyofs arasrulwlovanTa dacvas mSoblebis mier Tavi-

anTi uflebebis imgvari ganxorcielebisgan, romelic zians miayenebs 

bavSvis interesebs. aseT SemTxvevaSi, `arasrulwlovans aqvs dacvis 

ufleba mSobelTa (sxva kanonier warmomadgenelTa) mxridan 

uflebamosilebis borotad gamoyenebis winaaRmdeg~13. 

garda amisa, 1989 wlis gaeros `bavSvis uflebebis Sesaxeb“ kon-

vencia pirdapir adgens, rom arasrulwlovnis saukeTeso interesebi 

mSobelTa (xolo Sesabamis SemTxvevaSi, meurveTa) ZiriTadi zrunvis 

sagania. 14  swored arasrulwlovnis saukeTeso interesi unda iyos 

                                                           
11 ix., saqarTvelos samoqalaqo kodeqsi, muxli 1198, nawili 4. 
12 SoTaZe T., sanivTo samarTali, Tbilisi, 2014, 122. 
13 ix., saqarTvelos samoqalaqo kodeqsi, muxli 1199. 
14  konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers) muxlimuxli 18, 

punqti 1. 
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saxelmZRvanelo principi da mSobelTa pasuxismgeblobis sazomi 

arasrulwlovnis qonebrivi uflebebis ganxorcielebisas.   

 

1.2.1. arasrulwlovnis uZravi qonebis gankargva 

 

vinaidan uZravi nivTi samoqalaqo brunvis gansakuTrebuli 

obieqtia, sainteresoa, Tu ramdenadaa arasrulwlovnis sakuTrebaSi 

arsebuli uZravi qoneba aramarTlzomieri gankargvisgan daculi. ka-

nonmdebeli qonebis mniSvnelobis gaTvaliswinebiT adgens gan-

sakuTrebul wess masze sakuTrebis uflebis SeZenisa da misi raime 

formiT gankargvis SemTxvevaSi. uZravi nivTebis maRali socialuri 

funqcia ganapirobebs misi samarTlebrivi reJimis simkacres da uZrav 

nivTTan dakavSirebiT warmoSobili urTierTobis mxareTa ufleba-

movaleobebis Taviseburebas. 15  kerZod, samoqalaqo kodeqsis moTx-

ovnebis Tanaxmad, garigeba, romlis saganic uZrav qonebaze sa-

kuTrebis uflebis SeZena, an masze sxva sanivTo uflebis warmoSo-

baa, werilobiTi formiT dadebasa da sajaro reestrSi registra-

cias saWiroebs. 16 xolo garigebis werilobiTi forma, Tavis mxriv, 

garigebis monawile mxareTa xelmowerebis namdvilobis damowmebas 

notariusis mier 17 an maregistrirebel organoSi uflebamosili pi-

ris TandaswrebiT moiazrebs18.  

Teqvsmet wlamde arasrulwlovani garigebaSi, romelic mowmdeba 

sanotaro wesiT, mxolod kanonismieri warmomadgenlis meSveobiT 

monawileobs da ara uSualod, xolo Teqvsmetidan Tvramet wlamde 

arasrulwlovani uflebamosilia, garigeba, romelic mowmdeba 

sanotaro wesiT, dados piradad, kanonismieri warmomadgenlis Tanx-

mobiT.19 

                                                           
15 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 33. 
16 ix., saqarTvelos samoqalaqo kodeqsi, muxli 183; muxli 243; muxli 289, 

nawili 1; muxli 3111. 
17 iqve, muxlis 3111, nawili 1. 
18 iqve, muxli 3111, nawili 2. 
19 ix., saqarTvelos iusticiis ministris 2010 wlis 31 martis #71 brZane-

ba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkice-

bis Taobaze~, muxli 25, punqti 4. 
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warmomadgenlobisaTvis dadgenili zogadi wesia, rom war-

momadgenels ar SeuZlia warmodgenili piris saxeliT sakuTar 

TavTan dados garigeba, Tuki warmomadgenlobis damadasturebeli 

dokumentidan sxva ram ar dgindeba.20 Tumca saqarTvelos iusticiis 

ministris 2010 wlis 31 martis `sanotaro moqmedebaTa Sesrulebis 

wesis Sesaxeb~ №71 brZanebaSi, romelic sanotaro moqmedebaSi 

arasrulwlovnisa da misi warmomadgenlis monawileobis formalur 

proceduras gansazRvravs, gansxvavebuli Sinaarsis normaa. kerZod, 

aRniSnuli brZanebis 25-e muxlis me-3 punqtis mixedviT, arasrul-

wlovnis kanonismier warmomadgenels ufleba aqvs raime specialuri 

nebarTvis an Tanxmobis gareSe garigebis dadebisas imoqmedos erT-

droulad arasrulwlovnisa da sakuTari saxeliT, Tuki maregis-

trirebel organoSi raime SezRudva ar aris registrirebuli. Sesa-

bamisad, aRniSnuli mowesrigeba kanonismier warmomadgenels SesaZle-

blobas aZlevs, sakuTar TavTan arasrulwlovnis saxeliT dados 

xelSekruleba am ukanasknelis qonebis gankargvis Sesaxeb. 

aRsaniSnavia, rom qarTuli kanonmdeblobiT ar arsebobs kanoniT 

gaTvaliswinebuli meqanizmi, romelic mSoblis mier sarisko 

garigebebis dadebisas arasrulwlovnis qonebrivi uflebebis dacvis 

saSualeba iqneboda. im pirobebSi, rodesac uZrav qonebaze uflebaTa 

registracia, procedurul doneze, maqsimalurad gamartivebulia 

arasrulwlovnis, rogorc samoqalaqosamarTlebrivi urTierTobis 

mgrZnobiare subieqtis, qonebrivi interesebis dasacavad, saWiroa 

gaiweros minimaluri garantiebi, romelic kanonier warmomadgenelTa 

marTlzomieri qmedebis farglebSi arasrulwlovnis qonebrivi 

uflebebis ganxorcielebas uzrunvelyofs da amasTan, samoqalaqosa-

marTlebriv urTierTobaTa arasaTanadod garTulebas ar gamoiwvevs. 

aRniSnuli problema aSkara gaxda saapelacio sasamarTlos 2015 

wlis oqtombris ganCinebaSic. mocemul saqmeSi 5 wlis arasrul-

wlovnis uZravi qoneba mikrosafinanso organizaciisgan sesxis uz-

runvelyofis mizniT mSoblebma ipoTekiT datvirTes. mogvianebiT, 

sesxis xelSekrulebis aRsrulebis mizniT, sasamarTloSi morigebis 

                                                           
20 ix., saqarTvelos samoqalaqo kodeqsi, muxli 114. 
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aqti Sedga, romlis safuZvelzec arasrulwlovnis qonebis real-

izacia ganxorcielda. sadavo qonebis realizaciis Semdgom, 

arasrulwlovanma moiTxova ipoTekis xelSekrulebis baTilad cnoba. 

saapelacio sasamarTlom mxari dauWira pirveli instanciis sasa-

marTlos gadawyvetilebas da `bavSvis upiratesi interesis 

xelmyofi~ garigeba baTilad cno. miuxedavad imisa, rom saapelacio 

sasamarTlos azriT, `kreditoris ekonomikuri interesi da bio-

logiuri mSoblebis mier gamoxatuli nebisadmi kanonieri ndobis 

detali yuradsaRebi da mniSvnelovania~, interesTa urTierTSe-

wonadobis fonze, bavSvis interesi upiratesia~. sasamarTlom moce-

muli gadawyvetilebis dasabuTebisa da gamyarebis mizniT, erovnuli 

kanonmdeblobis garda, gamoiyena saerTaSoriso xelSekrulebebi da 

strasburgis sasamarTlos precedentuli samarTali, mTavari prob-

lema ki yuradRebis miRma darCa: saapelacio sasamarTlom erTma-

neTisagan saTanadod ar gamijna mSoblebis warmomadgenlobiTi 

uflebamosileba mesame pirTa mimarT da samarTlebrivi urTerTobebi 

mSoblebsa da Svilebs Soris, rac calke mowesrigebasa da Sefasebas 

saWiroebs. man mSoblebis mier kanonismieri warmomadgenlobiTi 

uflebamosilebis ganxorcieleba martivad daukavSira maT 

valdebulebas – daicvan Svilis saukeTeso interesebi. sasamarTlos 

msjelobis mixedviT, `mSoblebi arasrulwlovani Svilebis kanonieri 

warmomadgenlebi arian da gansakuTrebul rwmunebulebaTa gareSe 

maTi uflebebisa da interesebis dasacavad gamodian, niSnavs imas, 

rom mSobeli bavSvis saxeliT mxolod da mxolod iseT garigebebs 

debs, romlebic bavSvis nebas Seesabameba da amasTan, aRniSnuli 

garigeba bavSvis interesebSia~.21  

msgavsi praqtikis damkvidreba kreditorisaTvis SeiZleba savala-

lo Sedegebis matarebeli aRmoCndes. aseT SemTxvevaSi, kreditors 

ekisreba araTanazomieri tvirTi, Seamowmos mSoblebis mier maTi 

warmomadgenlobiTi uflebamosilebis ganxorcielebis keTilsin-

disiereba arasrulwlovnis interesebis mimarT. miuxedavad imisa, 

rom saapelacio sasamarTlos midgoma daxvewas saWiroebs, man 

                                                           
21 ix., Tbilisis saapelacio sasamarTlos 2015 wlis 6 oqtombris ganCineba 

#2b/3275-15. 



153 

cxadyo mTeli rigi sistemuri problemebi, romlebic am sferoSi 

arsebobs. 

 

1.2.2. meurvisa da mzrunvelis mier arasrulwlovnis qonebriv 

interesebze zrunvasTan dakavSirebiT 

 

mSoblis mzrunvelobis gareSe darCenili arasrulwlovnis qone-

brivi interesebis dacvaze zrunva saxelmwifos movaleobaa. 22 Sesa-

bamisad, Sidasaxelmwifoebriv doneze gaTvaliswinebulia arasrul-

wlovnisTvis meurvisa da mzrunvelis daniSvnis wesi. 23  rodesac 

meurvisa da mzrunvelis mier uflebamosileba srulad xorcieldeba, 

igi uTanabrdeba mSoblis uflebamosilebas arasrulwlovanze. 24 

meurve da mzrunveli (zogjer mxolod konkretul sferoSi _ 

magaliTad, qonebrivi meurve25) mSoblis surogatis rols asruleb-

en. Sesabamisad, isini mSoblebis msgavsad, arasrulwlovans gan-

sakuTrebuli uflebamosilebis gareSe mesame pirebTan samarTlebriv 

urTierTobebsa da sasamarTloSi warmoadgenen.26 

aRsaniSnavia, rom samoqalaqo kodeqsi arasrulwlovnis qonebriv 

uflebebs ukeT icavs meurvisa da mzrunvelis mimarT, vidre 

mSoblebis SemTxvevaSi. kerZod, sameurveo/samzrunvelo piris sax-

eliT akrZalulia Cuqebis xelSekrulebis dadeba, 27  meurvesa da 

mzrunvels, maT meuRleebsa da axlo naTesavebs ufleba ara aqvT, 

dadon garigeba sameurveo (samzrunvelo) pirTan, agreTve ar SeiZle-

ba, isini iyvnen am piris warmomadgenlebad garigebis dadebisas 

sameurveo (samzrunvelo) pirsa da meurvis an mzrunvelis meuRlesa 

                                                           
22  konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers) muxli 20. 
23  ix., saqarTvelos samoqalaqo kodeqsi, muxli 1275; muxli 1276; muxli 

1277, nawili 1. 
24  Chesterman J., Capacity in Victorian Guardianship Law: Options for Reform, 

Monash University Law Review, Vol.36, No.1, 2010, 96. 
25 saqarTvelos samoqalaqo kodeqsi, muxli 1286. 
26 iqve, muxli 1293. 
27 iqve, muxli 1296. 
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da maT axlo naTesavebs Soris.28 meurveobisa da mzrunvelobis or-

ganos winaswari Tanxmobis gareSe meurves ufleba ar aqvs sameurveo 

piris saxeliT dados garigeba, xolo mzrunvels _ samzrunvelo 

piris saxeliT daTanxmdes garigebis dadebaze, romelic Seexeba 

qonebis gasxvisebas, dagiravebas, aT welze meti vadiT gaqiravebas, 

Txovebas an sxva savalo valdebulebaTa gacemas, Tamasuqis, 

sameurveo an samzrunvelo piris kuTvnil uflebebze uaris Tqmas, 

samewarmeo sazogadoebaSi partniorad Sesvlas, sesxis aRebas, qone-

bis gayofas, an romelsac Sedegad SeiZleba qonebis Semcireba mo-

hyves.29 

mocemuli mowesrigebis detaluri analizi Sors wagviyvans, Tum-

ca, aSkaraa, rom kanonmdebelma meurveobisa da mzrunvelobis kuTxiT 

arasrulwlovnis qonebrivi interesebis dacvis ufro myari garantia 

gaiTvaliswina, vidre mSoblebsa da Svilebs Soris arsebuli qone-

brivi urTierTobebis mowesrigebis dros. savaraudod, gansxvavebuli 

mowesrigeba gamoiwvia mSobelebsa da Svilebs Soris arsebulma gan-

sakuTrebulma pirovnulma kavSirma, magram kanonmdebelma ar unda 

datovos iseTi `xvreli~ samarTalSi, romelic mSoblebs TviT-

neburad moqmedebis SesaZleblobas miscems. Sesabamisad, aRniSnuli 

diferencirebuli midgoma miuRebelia, vinaidan, kanonmdeblobiT, 

meurve da mzrunveli mSoblis Semcvlelad moiazreba. maT arasrul-

wlovnis qonebrivi interesebis dacvaze iseTive pasuxismgebloba 

ekisrebaT, rogoric arasulwlovnis mSoblebs. 

 

1.3. mSoblebis Tanasworobis principi da maTi pasuxismgeblobis 

farglebi Svilis qonebis marTvisa da gankargvis sferoSi 

 

saqarTvelos samoqalaqo kodeqsis mixedviT, orive mSobeli 

Tanabradaa uflebamosili, warmoadginos da daicvas arasrulwlov-

nis interesebi. 30  arcerT maTgans eniWeba raime upiratesoba. 31  aR-

                                                           
28 iqve, muxli 1297. 
29 iqve, muxli 1294. 
30 iqve, muxli 1197. 
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niSnulidan gamomdinare, nebismier mSobels SeuZlia damoukideblad 

warmoadginos arasrulwlovani qonebriv urTierTobebSi, vinaidan 

mSobelTa sruli Tanasworobis principidan gamomdinare, saqarTve-

los samoqalaqo kodeqsi ar icnobs dedis an mamis raime upirateso-

bas.32 

sayuradReboa aRniSnuli principis mimarTeba `sanotaro moqmede-

baTa Sesrulebis wesTan~, romlis mixedviT, im savaldebulo regis-

tracias daqvemdebarebuli garigebebis sanotaro wesiT damowmebisas, 

romlis saganic arasrulwlovnis sakuTrebaSi arsebuli qonebis 

marTva an/da gankargvaa, ar moiTxoveba arasrulwlovnis mSobelTa 

SeTanxmeba erToblivi warmomadgenlobis Sesaxeb, Tuki es SeTanxmeba 

maregistrirebel organoSi araa registrirebuli. 33  maSasadame, imi-

saTvis, rom registracias daqvemdebarebuli nivTis gankargvis 

Sesaxeb garigebis sanotaro wesiT damowmeba ganxorcieldes, sakma-

risia mxolod erTi mSoblis mier nebis gamovlena an SezRuduli 

qmedunarianobis mqone piris SemTxvevaSi, _ nebarTva (Tanxmoba), xo-

lo orive mSoblis mier warmomadgenlobiTi uflebamosilebis ganx-

orcielebisTvis saWiroa arsebobdes specialuri, registrirebuli 

SeTanxmeba. 

sainteresoa, Tu rogor moqmedebs mSobelTa Tanasworobis pirn-

cipi warmomadgenlobiT uflebamosilebasTan mimarTebiT. kerZod, 

erT-erTi mSoblis warmomadgenlobiTi uflebamosilebis amgvari 

SezRudva, SeiZleba, sxvadasxvagarad Sefasdes. pirvel SemTxevaSi, 

Tanasworobis principidan gamomdinare, TiToeul mSobels Tanabari 

moculobiT da damoukideblad unda SeeZlos gankargos da marTos 

arasrulwlovnis qoneba, ise, rom saWiro ar iyos meore mSoblis 

Tanxmoba; an piriqiT, swored Tanasworobis principidan gamomdinare, 

aRniSnulisTvis saWiroa orive mSoblis azris gaTvaliswineba. Sesa-

                                                                                                                             
31  saqarTvelos samoqalaqo kodeqsis komentari, V wigni, Tbilisi, 2000, 

270. 
32 Sengelia r. Sengelia e., saojaxo samarTali (Teoria da praqtika), Tbi-

lisi, 2011, 228. 
33  saqarTvelos iusticiis ministris 2010 wlis 31 martis #71 brZaneba 

„sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb instruqciis damtkicebis 

Taobaze~, muxli 25. 
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bamisad, meore mSoblis Tanxmobis moTxovniT, miviRebT ara mSobelTa 

Tanasworobis principis darRvevas, aramed SeiZleba am principis 

ganxorcieleba uzrunvelvyoT. 

diferencirebuli midgoma ikveTeba sajaro reestris erovnul 

saagentoSi arasrulwlovnis mier uZravi qonebis gankargvis 

xelSekrulebis registraciasTan dakavSirebiTac. kerZod, sajaro 

reestris erovnuli saagentos 2012 wlis 25 aprilis gad-

awyvetilebiT, SezRuduli qmedunarianobis mqone piris nebis gam-

ovlenis namdvilobisaTvis moTxovnil iqna mxolod erTi mSoblis 

Tanxmoba. aseTi gadawyvetilebis motivi iyo saqarTvelos samo-

qalaqo kodeqsis me-15 muxlis gramatikuli ganmarteba, sadac aR-

niSnulia, rom SezRuduli qmedunarianobis mqone piris nebis gam-

ovlenis namdvilobisaTvis aucilebelia misi kanonieri warmomadgen-

lis Tanxmoba. 34  aRniSnulis sawinaaRmdegod, analogiur saqmeze, 

2013 wlis 27 dekembris  gadawyvetilebiT, arasrulwlovans uari 

eTqva uZravi qonebis Cuqebis xelSekrulebis registraciaze, vinaidan 

saagentoSi ar iqna wardgenili orive mSoblis Tanxmoba garigebaze. 

gadawyvetilebis safuZvlad sajaro reestris erovnuli saagento 

saqarTvelos samoqalaqo kodeqsis 1197-e muxliT dadgenil 

mSoblebis Tanasworobis princips uTiTebs.35 

mSobelTa warmomadgenlobiTi uflebamosilebis farglebis 

dadgenas ar uwyobs xels is faqtic, rom kanonmdebloba ar iT-

valiswinebs maTi pasuximgeblobis specialur wess. nacionaluri 

kanonmdeblobis xarvezad SeiZleba CaiTvalos konkretuli regu-

laciis ararseboba, romelSic gaTvaliswinebuli iqneboda mSobelTa 

pasuxisgebis meqanizmi, arasrulwlovnis interesebis darRvevis Sem-

TxvevaSi. saqarTvelos samoqalaqo kodeqsi, aseTi SemTxvevebisaTvis 

deliqturi valdebulebebidan gamomdinare pasuximgeblobis zogad 

wess gvTavazobs.36 

                                                           
34  sajaro reestris erovnuli saagentos 2012 wlis 25 aprilis gad-

awyvetileba #62461. 
35  sajaro reestris erovnuli saagentos 2013 wlis 27 dekembris gad-

awyvetileba #245083. 
36 ix., saqarTvelos samoqalaqo kodeqsi, muxli 992. 
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aRsaniSnavia, rom gaeros „bavSvis uflebaTa Sesaxeb“ konvenciis 

me-18 muxlis pirveli punqti bavSvis aRzrdasa da ganviTarebaze 

mSobelTa saerTo da Tanabari pasuxismgeblobis princips adgens. 37 

maSasadame, aRniSnuli debulebis mixedviT, bavSvis winaSe darRveuli 

valdebulebebisaTvis mSoblebs unda daekisroT Tanabari pasux-

ismgebloba, romelic, aseve, saerTo xasiaTisaa. sasurvelia, qarTuli 

kanonmdeblobiT gaTvliswinebuli iyos meqanizmi, romelic am wesis 

efeqtur implementacias moaxdens. 

 

2. mSoblebis mier arasrulwlovani piris qonebrivi interesebis 

dacva germanuli samarTlis mixedviT 

 

saqarTvelos kanonmdeblobisagan gansxvavebiT, germanuli 

samoqalaqo kodeqsi detalurad awesrigebs arasrulwlovnis qonebis 

marTvasa da gankargvaze maTi mSoblebisa Tu meurve/mzrunvelis 

pasuxismgeblobis sakiTxs. vinaidan aRniSuli qonebrivi ur-

TierTobebi regulaciaTa sakmaod farTo speqtrs moicavs, statiis 

farglebSi, ganxilulia arasrulwlovnis qonebrivi interesebis 

dacvis yvelaze saintereso aspeqtebi, romlebic Sesabamisi sasa-

marTlo praqtikiTaa gamyarebuli. 

 

2.1. Svilis qonebrivi interesebis dacva, rogorc Svilze zrun-

vis valdebulebis nawili 

 

germanuli samarTlis mixedviT, Svilze zrunva piradi xasiaTis 

ZiriTadi uflebaa. Svilze zrunvis valdebuleba ki moicavs ara 

mxolod mis pirovnebaze, aramed mis qonebriv interesebze zrunvas.38 

es ukanaskneli ki gulisxmobs mSoblis uflebasa da amave dros, 

valdebulebas, gamoyenebisa da sargeblobis farglebSi, miiRos da 

                                                           
37 ix., konvencia `bavSvis uflebaTa Sesaxeb~, gaero 44/25, (miRebulia 1989 

wlis 20 noembers, ZalaSi Sevida 1990 wlis 2 seqtembers), muxli 18, pun-

qti 1. 
38 Rauscher T., Familienrecht, Heidelberg 2001, Rn. 1027, 711-712. 
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marTos mis gankargulebaSi myofi Svilis  qoneba.39 Svilis qonebaze 

zrunva moicavs rogorc qonebis marTvas, ise mSoblis uflebas, iyos 

misi kanonieri warmomadgeneli mesame pirebTan urTierTobaSi.40 

germanuli samoqalaqo kodeqsis mixedviT, mSoblis zrunvis 

valdebulebas SesaZloa mSoblebi erTad an cal-calke axorcieleb-

dnen. Tuki Svilis dabadebis dros mSoblebi daqorwinebulni ar 

arian, arasrulwlovnis qonebaze zrunvis ufleba orive mSobels 

mxolod im SemTxvevaSi aqvs, Tuki aRniSnuli mizniT isini saojaxo 

saqmeTa sasamarTlos mimarTaven an daqorwindebian. danarCen Sem-

TxvevebSi, Svilis zrunvaze pasuxismgebloba mxolod dedas ekis-

reba.41 

 

2.2. arasrulwlovanis qonebriv interesebze zrunvis sferoSi 

mSoblebis uflebamosilebis farglebi 

 

germaniis samoqalaqo kodeqsis §1638 gansazRvravs arasrulwlov-

nis im qonebas, romelic ar SeiZleba mSoblebis mmarTvelobas 

eqvemdebarebodes. Sesabamisad, yvela danarCeni saxis qoneba Svilis 

srulwlovanebamde imyofeba mSoblebis gankargulebaSi. mSoblebis 

mier Svilis qonebis marTvis ufleba SeiZleba SeizRudos mamkvidre-

blis an gamCuqeblis nebiT (gankargulebiT). germaniis samoqalaqo 

kodeqsis mixedviT, Svilze mSoblis qonebrivi zrunva ar vrceldeba 

memkvidreobiT miRebul da naCuqar qonebaze, rodesac mamkvidrebelma 

anderZiT an gamCuqebelma Tavisi gankargulebiT gansazRvra, rom 

mSoblebma ar unda marTon aRniSnuli qoneba. kanoni, aseT Sem-

TxvevaSi, arasrulwlovans uzrunvelyofs ara mxolod zemoaR-

niSnuli qonebis, aramed agreTve am qonebidan gamomdinare uflebebis 

marTvis uflebamosilebiT. aq moiazreba is uflebebi, romlebic 

arasrulwlovnis qonebis ganadgurebiT, dazianebiT da CamorTmeviT, 

an am qonebasTan dakavSirebuli xelSekrulebiT warmoiSoba. amasTan, 

gamCuqeblis an mamkvidreblis mier qonebis mmarTvelobis uflebis 

                                                           
39 ix., Bürgerliches Gesetzbuch, §1626. 
40 Rauscher T., Familienrecht, Heidelberg 2001, Rn. 1027, 711-712 
41 Bürgerliches Gesetzbuch, §1629a. 
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SezRudva, SesaZloa, mxolod erT-erT mSobelze gavrceldes. 42 

aseTi gziT naCuqar an memkvidreobiT miRebul qonebaze kanoniT gaT-

valiswinebulia damatebiTi mzrunvelobis meqanizmi. kerZod, 

arasrulwlovans eniSneba specialuri mzrunveloba aseTi qonebis 

marTvisaTvis.43 

mSoblebis qonebrivi zrunvis uflebis Semdgomi gamonaklisebi 

mowesrigebulia germaniis samoqalaqo kodeqsis §112 da §113-Si. 

qarTuli samoqalaqo kodeqsis msgavsad, mSoblebis qonebis marTvis 

ufleba ar vrceldeba im qonebaze, romelsac arasrulwlovani, 

rogorc SezRuduli qmedunariani, iRebs sawarmos damoukidebeli 

marTvis Sedegad, SromiTi an samsaxureobrivi urTierTobebidan.44 

arasrulwlovnis interesebs emsaxureba, agreTve, germaniis 

samoqalaqo kodeqsis §1646-iT gaTvaliswinebuli surogaciis 

meqanizmi: Tuki mSoblebi Svilis saxsrebiT raime qonebas SeiZenen, 

sakuTrebis ufleba pirdapir Svilze gadadis. analogiuri wesi 

moqmedebs moZrav nivTebze arsebuli uflebebisa da im uflebebis 

mimarT, romlebic moTxovnis daTmobis xelSekrulebis (cesiis) 

Sedegad warmoiSoba.45 

garda amisa, germaniis samoqalaqo kodeqsis mixedviT, mSoblebis 

mier zogierTi maRali riskis matarebeli garigebebis dadeba kanoniT 

ikrZaleba. magaliTad, mSoblebi kargaven warmomadgenlobiT ufleba-

mosilebas iseTi garigebebis dadebis dros, romlis sagansac war-

moadgens giravnobiT, ipoTekiT, sazRvao xomaldze dadgenili ipo-

TekiT, an TavdebobiT uzrunvelyofili mSoblis mimarT Svilis 

kuTvnili moTxovna an am uzrunvelyofis gauqmeba an Semcireba, anda 

romelic adgens arasrulwlovnis valdebulebas, ganaxorcielos 

aseTi gadacema, uflebrivi datvirTva an Semcireba. 46 xolo Svilis 

saxeliT mSoblis mier xelSekrulebis dadebis wesi gansazRvrulia 

germaniis samoqalaqo kodeqsis §1643-iT. aRniSnuli norma adgens, 

rom zogierTi xasiaTis garigeba, romelic SesaZloa arasrulwlov-

                                                           
42 Dethloff  N, Familienrecht, 29.Aufl. München 2009, Rn.108, 408. 
43 Bürgerliches Gesetzbuch, §1909; §1630. 
44 Hohloch G.,  Familienrecht, Stuttgart 2002, Rn. 908, 483. 
45 Schwab D., Familienrecht, 17.Aufl, 2009 München, Rn. 607, 300. 
46 Bürgerliches Gesetzbuch, §1629(2); §1795 (2). 
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nisTvis gansakuTrebiT didi qonebrivi zianis momtani iyos, moiTxovs 

saojaxo saqmeTa sasamarTlos Tanxmobas. magaliTad, arasrul-

wlovnis miwis nakveTis an masze arsebuli uflebis gankargvisaTvis 

an iseTi qiravnobis an ijaris xelSekrulebis dadebisaTvis, rom-

liTac arasrulwlovani valdebulia ganaxorcielos perioduli 

gadaxdebi, xolo saxelSekrulebo urTierToba unda gagrZeldes 

srulwlovanebis miRwevis Semdeg, erT welze meti vadiT.47 

 

2.3. Svilis qonebrivi interesebis dacvisa da misi rCenis 

valdebulebis urTierTmimarTeba 

 

arasrulwlovnis qoneba SvilisaTvis mSoblebis mier uzrun-

velsayofi sarCosgan unda gaimijnos. miuxedavad imisa, rom 

mSoblebi SesaZloa arasrulwlovnis qonebas missave interesebs ax-

mardnen, gansazRvruli winapirobebis arsebobisas, SeiZleba Svilis 

qonebriv interesebze zrunvis kanoniT gansazRvruli valdebuleba 

daarRvion. 

germaniis samoqalaqo kodeqsis §1610 gansazRvravs Svilis sarCos 

masStabs, exeba ra sarCos mimRebis yvela aucilebel cxovrebiseul 

moTxovnilebas da gansakuTrebul aqcents akeTebs aRzrdis, maT So-

ris profesiuli ganaTlebis miRebis, xarjebze. maSasadame, arasrul-

wlovani daculia `Sesabamisi cxovrebis garantiiT“.48 

arasrulwlovnis qonebisa da misTvis gadasaxdeli sarCos gan-

sxvavebas warmoaCens germaniis pirveli instanciis sasamarTlos 

1997 wlis gadawyvetileba. saqme mdgomareobda SemdegSi: mosarCele 

iTxovda mSoblebisgan procentebiT im sadazRvevo Tanxis dabrunebas, 

romelic bavSvobaSi man, rogorc dazaralebulma, sadazRvevo kom-

paniisgan miiRo. mosarCelis mtkicebiT, sadazRvevo Tanxa dairicxa 

misi mamis (mopasuxis) angariSze. momCivani amtkicebda, rom mSoblebi 

SeTanxmebulni iyvnen, ganeTavsebinaT aRniSnuli Tanxa Svilis 

anabarze. sinamdvileSi, sadazRvevo Tanxa mSoblebma gamoiyenes 

                                                           
47 iqve, §1643; §1821; §1822. 
48 Weinreich G., Klein M., Fachanwaltskommentar Familienrecht; 3.Aufl, Oldenburg/ 

Regensburg 2008, §1610 BGB, Rn.1-3, 1577. 
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sxvenis asaSeneblad, raTa mosarCele saZinebeli oTaxiT uzrunve-

leyoT. sarCeli warmatebuli aRmoCnda. sasamarTlom daadgina, rom 

mSoblebma daxarjes Svilis qoneba. sasamarTlos msjelobis mixed-

viT, mSoblebs aqvT valdebuleba, uzrunvelyon Svili cxovrebis 

Sesabamisi standartiT. miuxedavad imisa, rom sacxovrebeli oTaxis 

aSeneba mSoblis mier Svilis pirovnebaze zrunvis valdebulebis 

nawilia, mocemul SemTxvevaSi, mSoblebis finansuri mdgomareobis 

gaTvaliswinebiT, maT daarRvies Svilis qonebaze zrunvis valde-

buleba, vinaidan Sesabamisi sacxovrebliT uzrunvelyofis movaleoba 

upiratesad Tavad mSoblebs ekisrebaT.49 

aRniSnuli gamyarebulia agreTve nordhornis pirveli instanciis 

sasamarTlos 2001 wlis gadawyvetilebiT: mosarCele iTxovda bebiis 

mier mis anabarze ganTavsebuli Tanxis anazRaurebas. mopasuxe ki 

amtkicebda, rom gaxarjuli Tanxa man gamoiyena mosarCelis profe-

siuli ganaTlebisa da dasvenebisaTvis. sasamarTlom daadgina, rom 

mopasuxes ar SeeZlo sarCosaTvis gaTvaliswinebuli xarjebis Svi-

lis angariSidan anazRaureba, vinaidan aseTi qmedeba ewinaaRmdegeboda 

sarCoTi uzrunvelyofis valdebulebis arss. mopasuxis valdebuleba 

iyo, sarCo gadaexada Tavad da Sesabamisad, mas ar gaaCnda ufleba, 

dasvenebisa da ganaTlebis xarjebi Svilis qonebidan daeqviTa.50 

 

2.4. arasrulwlovanis qonebidan miRebuli Semosavlis gankargva 

 

aRsaniSnavia, rom germanuli kanonmdebloba mSoblebs Svilis 

qonebidan miRebuli Semosavlebis gankargvisas gansazRvrul Tavisu-

flebasac aniWebs. germanel kanonmdebels ar aviwydeba, rom ojaxi 

erTiani organizmia da arasrulwlovnis qonebis mkacri diferen-

cireba ojaxis erTiani resursebisagan, garkveulwilad, usa-

marTlobas gamoiwvevs. Sesabamisad, arasrulwlovnis qonebidan 

miRebuli Semosavali, pirvel yovlisa, aRniSnuli qonebis marTvisa 

da misgan gamomdinare valdebulebebis xarjebis dasafarad gam-

oiyeneba. amasTan, arasrulwlovnis qonebidan Semosavali SesaZloa 

                                                           
49 saolqo sasamarTlo Bad Schwartau, FamRZ 1999,  315. 
50 saolqo sasamarTlo Nordhorn, FamRZ 2002, 341. 
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gamoyenebul iqnas Tavad arasrulwlovnis sarCenad an/da ojaxis 

danarCeni wevrebis sarCoTi uzrunvelyofis mizniT. 51  germaniis 

samoqalaqo kodeqsis §1649-is mixedviT, rodesac arasrulwlovnis 

qonebidan Semosavali sakmarisi araa, SesaZloa gamoyenebul iqnes 

agreTve is saxsrebi, rasac igi sakuTari SromiT an damoukidebeli 

samewarmeo saqmianobidan iRebs. aRniSnuli normis mixedviT, 

mSoblebs ufleba aqvT, gonierebis farglebSi, gankargon Svilis 

qonebidan Semosavali TavisTvis an/da arasrulwlovnis da-

saojaxebeli da-Zmis sarCenad.52 

aRniSnulis miuxedavad, arasrulwlovnis qonebidan procentuli 

Semosavali gansakuTrebul samarTlebriv reJims eqvemdebareba. aseT 

SemTxvevaSi, iTvleba, rom procentebi myarad dabandebulia da xdeba 

arasrulwlovanis qonebis substanciis nawili. mocemul sakiTxs 

exeba germaniis pirveli instanciis sasamarTlos erT-erTi gad-

awyvetileba: mopasuxem anabridan Tanxa Tavisi qaliSvilis magier 

gankarga. man gaauqma Svilis anabari da dabandebuli fuli gadaricxa 

sakuTar mimdinare angariSze. im SemTxvevaSi, Tuki Tanxa SenarCunde-

boda anabarze, mas daemateboda aRniSnulis 5,5%. mosarCele iTxovda 

ganacduri procentuli Semosavlis anazRaurebas. mopasuxis mtkice-

biT, vinaidan aRniSnuli Tanxa Svilis sarCos uzrunvelyofis miz-

niT iqna gamoyenebuli, ar unda aenazRaurebina. sasamarTlom daadgi-

na, miuxedavad imisa, rom mSoblebs ar ekrZalebaT, Svilis qonebidan 

miRebuli SemosavliT gaqviTon misTvis gadasaxdeli sarCo, aseT 

SemTxvevaSi, saqme gvaqvs TviT arasrulwlovnis qonebis substanci-

asTan, vidre qonebidan miRebul SemosavalTan (nayofTan). dakarguli 

procentebi unda moxmareboda arasrulwlovnis qonebis substancias 

_ rogorc dabandebuli Tanxa, ise misgan gamomdinare procentuli 

Semosavali unda Sesuliyo arasrulwlovnis qonebaSi, xolo Svilis 

sarCoTi uzrunvelyofas mopasuxe sakuTari xarjebiT unda gamklave-

boda.53 

 

                                                           
51 Dethloff  N., Familienrecht, 29.Aufl, München 2008,Rn. 141, 417. 
52 Bürgerliches Gesetzbuch, §1649 (1)(2). 
53 saolqo sasamarTlo Nordhorn, FamRZ 2002, 341. 
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2.5. Svilis qonebriv interesebze zrunvis valdebuleba fulis 

dabandebis dros 

 

germaniis kanonmdeblobis mixedviT, Svilis qonebriv interesebze 

zrunva moicavs mSoblebis valdebulebas, maT daqvemdebarebaSi 

arsebuli qoneba marTon `saTanado marTvis principebis“ (anu 

ekonomikis zogadi principebis) gaTvaliswinebiT. 54  warmodgenili 

norma avaldebulebs mSoblebs, daabandon arasrulwlovnis fuladi 

saxsrebi momgebiani pirobebiT. 55  fuli SesaZloa Tavad mSoblebmac 

daabandon Svilis sasargeblod, magram aseT SemTxvevaSi, isini fuls 

veRar gamoiyeneben sakuTari miznebisTvis, vinaidan aRniSnuli Tanxa 

ukve Svilis sakuTrebaa. amis magaliTia germaniis saojaxo saqmeTa 

sasamarTlos erT-erTi gadawyvetileba. mocemul saqmeSi mopasuxes 

sagadasaxado davalianeba hqonda. kreditoris winaSe valdebulebis 

SesrulebisaTvis Tavis aridebis mizniT, man Tanxa sakuTari an-

gariSidan  arasrulwlovani Svilebis angariSze gadaricxa. mogviane-

biT, mopasuxem Svilebis angariSidan Tanxa moxsna da aRniSnuliT 

sasamarTlo xarjebi dafara. Svilebma sarCeli mamis winaaRdeg aRZ-

res. miuxedavad imisa, rom mopasuxis mtkicebiT, `dasaCuqrebuli~ 

SvilebisaTvis cnobili iyo kreditorebisaTvis Tanxis damalvis mi-

zani, miuxedavad amisa, sasamarTlom daakmayofila sarCeli da 

daadgina, rom mopasuxem Svilis qonebriv interesebze zrunvis 

valdebuleba daarRvia.56 

 

  

                                                           
54 ix., Bürgerliches Gesetzbuch, §1642 
55  Weinreich G., Klein M., Fachanwaltskommentar Familienrecht, 3.Aufl, 

Oldenburg/Regensburg, 2008, §1642, Rn.1, 1773. 
56 germaniis federaluri safinanso sasamarTlo, Betriebs-Berater, 27.09.2004,  

2112. 
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2.6. mSoblebis pasuxismgeblobis farglebi Svilis qonebriv in-

teresebze zrunvis valdebulebis darRvevis dros 

 

germaniis samoqalaqo kodeqsis §1664 awesrigebs mSoblebis 

pasuxismgeblobis sakiTxs, maT Soris Svilis qonebriv interesebze 

zrunvis valdebulebis darRvevis SemTxvevasac. 57  aRniSnuli normis 

mixedviT, mSoblebi Svilebis winaSe, Tavisi zrunvis valdebulebis 

darRvevisas, pasuxs ageben mxolod im gulmodginebis farglebSi, 

romelsac isini, Cveulebriv, sakuTari saqmeebis mimarT iCenen da 

amasTan, mxolod ganzraxvis an uxeSi gaufrTxileblobisaTvis. 58 

§1664 gamoiyeneba imisda miuxedavad, mSoblebma daarRvies TavianTi 

valdebuleba Svilis faqtobriv Tu iuridiul interesTan 

mimarTebiT. 59  §1664-iT gansazRvruli pasuxismgebloba vrceldeba 

agreTve im mSobelze, romelsac, marTalia, ar gaaCnia Svilis qone-

baze zrunvis uflebamosileba, magram faqtobrivad zrunavs masze 

xangrZlivi vizitis ganmavlobaSi.60 

qonebrivi zianidan gamomdinare moTxovnebis safuZvlebi, ZiriTa-

dad, deliqtur samarTalSia gawerili. germanel iuristebs Soris 

arsebobs dava imis Taobaze, 1664-e paragrafi adgens mxolod pasux-

ismgeblobis masStabs deliqturi valdebulebebisaTvis, Tu aseve 

warmoadgens damoukidebel safuZvels zianis anazRaurebis moTx-

ovnisaTvis. zogierTi mecnieris azriT, Tuki mSoblebis mier zianis 

anazRaurebis valdebuleba mxolod deliqtur valdebulebebze iqne-

ba damyarebuli, arasrulwlovnis dacvis masStabi mniSvnelovnad 

Semcirdeba. vinaidan urTierTobebi mSoblebsa da Svilebs Soris 

upiratesad pirovnuli xasiaTisaa, saWiroa masTan mimarTebiT spe-

cialuri mowesrigebis gamoyeneba. sawinaaRmdego mosazrebis mixed-

                                                           
57 Engler H., In:  J von Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 

Einführungsgesetz und Nebengesetzen, 4. Buch, 10/11.Aufl, Berlin 2000, §1664, Rn. 

1-3. 85. 
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60  Engler H.,In: J von Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 

Einführungsgesetz und Nebengesetzen, 4. Buch, 10/11.Aufl, Berlin , 2000, §1664, 

Rn.19, S.89. 
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viT, romelic ufro damajereblad JRers, pasuxismgeblobis 

Semsubuqebis meqanizmi deliqtur valdebulebebzec imave wesiT 

gavrceldeba, rodesac mSoblebis mier Cadenili marTlsawinaaRmdego 

qmedeba calsaxad dakavSirebulia Svilze zrunvis valdebulebis 

darRvevasTan. 61  e.i. Tuki arasrulwlovnis qonebaze zrunvasa da 

mSoblis zianis anazRaurebis gamomwvev aramarTlzomier qmedebas 

Soris arsebobs mizezSedegobrivi kavSiri, msgavs qmedebaze gavrcel-

deba §1664-iT gaTvaliswinebuli pasuxismgeblobis meqanizmi. §1664 

darCeboda miznis gareSe, Tuki mas ar gamoviyenebdiT deliqtur 

valdebulebebTan mimarTebiT. am mosazrebis sasargeblod metyvelebs 

agreTve is faqti, rom ojaxSi arsebuli mSvidoba, romelic am 

normis SemoRebis erT-erTi fundamenturi principia, imave xarisxiT 

irRveva rogorc deliqturi moTxovnebidan, ise §1664-is moTx-

ovnebidan gamomdinare samarTlebrivi daviT. garda amisa, moTxovnis 

safuZvlis konkretizaciis gareSe §1664 Sinaarsi `carieli~ darCe-

boda.62 

§1664-is mixedviT, mSoblebis pasuxismgeblobis safuZvelia e.w. 

diligentia quam in suis – gulmodgineba, romelsac piri sakuTari saq-

meebis mimarT iCens. Sesabamisad, pasuxismgeblobis farglebic indi-

vidualurad ganisazRvreba. swored amitom, im mSoblis pasux-

ismgeblobis sakiTxis dayeneba, romelic Cveulebriv gulmodginebis 

farglebSi moqmedebs, ufro advilia, vidre im mSoblisa, romelic 

rogorc sakuTar, ise Svilis saqmes zedapirulad ekideba. am pasux-

ismgeblobis zRvari ki gadis ganzraxvasa da uxeS gaufrTx-

ileblobaze.63 gamoricxulia `ubralo~ daudevrobisaTvis mSoblebis 

pasuxismgebloba, miuxedavad imisa, rom aRniSnuli SeiZleba misi 

Cveuli qcevis farglebSi jdebodes.64 

mSoblebis pasuxismgeblobis masStabis Semcireba dafuZnebulia im 

principze, rom ojaxi `sabediswero~ sazogadoebaa. Svils, meuR-

leTagan da sazogadoebis partniorTagan gansxvavebiT, ar SeuZlia 
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airCios mSobeli. germaneli mecnierebi samarTlianad akritikebdnen 

§1664-s. maTi mTavari argumenti mdgomareobda imaSi, rom arasrul-

wlovani metad damokidebulia mSoblebze da mas ojaxis institutSi 

meuRlisagan gansxvavebuli adgili uWiravs. Sesabamisad, saWiroa 

misi interesebis ufro mkacrad dacva, magram am argumentis 

winaaRmdeg moqmedebs mSvidi ojaxuri cxovrebis principi. aRniSnu-

liT ki, pirvel yovlisa, daculia arasrulwlovnis interesebi. 65 

mizezi, ris gamoc kanonmdebelma pasuxismgeblobis farglebad 

daadgina `mSoblis qmedeba Cveuli gulmodginebis farglebSi“, aris 

mSoblebisa da Svilis kavSirisa da masze damyarebuli samarTle-

brivi urTierTobebis gansakuTrebuli xasiaTi.66 

aRniSnuli regulaciis saintereso magaliTia germaniis meore in-

stanciis sasamarTlos erT-erTi gadawyvetileba: mosarCeles hqonda 

kompiuteruli TamaSebis biznesi, mopasuxe ki gaxldaT deda, romlis 

arasrulwlovanma Svilmac arakanonierad gaavrcela mosarCelis 

programis aslebi. mosarCele arasrulwlovnisagan iTxovda e.w. 

~Unterlassungserklärung”-s, rac gulisxmobda arasrulwlovnis dapi-

rebas, momavalSi mis mier aramarTlzomieri qmedebisagan TavSekavebis 

Taobaze, xolo dedisgan, rogorc misi kanonieri warmomadgenlisagan, 

am dokumentze Tanxmobis gacemas. vinaidan mosarCelis aRniSnuli 

moTxovna warumatebeli aRmoCnda, man sasamarTlos mimarTa. igi 

amtkicebda, rom mopasuxem daarRvia Svilze zrunvis valdebuleba, 

vinaidan arasrulwlovnis interesebis sasargeblod imoqmedebda is 

faqti, Tuki deda Svilis mier gancxadebaze xelis moweras 

daTanxmdeboda. misi azriT, dedis saqcielma gamoiwvia Tavisi Svili-

saTvis didi odenobiT saproceso xarjebi da amiT Svilis qonebriv 

interesebze zrunvis valdebuleba daarRvia. swored amitom mo-

sarCele iTxovda, Svilsa da dedas pasuxi egoT rogorc soli-

darul movaleebs da Sesabamisad, am ukanasknels sasamarTlo xar-
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jebi daefara. mopasuxis mtkicebiT, man uari ganacxada, gaeca Tanx-

moba, vinaidan arasrulwlovani ar iyo mzad, xeli moewera doku-

mentze. dava mopasuxis sasargeblod dasrulda. sasamarTlom miiCnia, 

rom mSobelma imoqmeda Svilis interesebis farglebSi, vinaidan es 

ukanaskneli ar iyo mzad, Tavis Tavze aeRo pasuxismgebloba, xolo 

§1664-is mixedviT, mSoblebi pasuxs ageben Svilis winaSe, mxolod 

ganzraxvis an uxeSi gaufrTxileblobiT Cadenili qmedebisaTvis. 

sasamarTlos azriT, arasrulwlovnis qonebrivi ziani ar iyo Svi-

lis qonebaze zrunvis valdebulebis darRvevis Sedegi.67 

§1664-iT gansazRvrul mSoblebis pasuximgeblobis SedarebiT 

msubuq farglebs amarTlebs agreTve arasrulwlovnis mSoblebis 

mimarT sapirispiro valdebulebebis xasiaTi. germaniis samoqalaqo 

kodeqsis §1619 arasrulwlovans avaldebulebs, daexmaros mSoblebs 

saojaxo da savaWro saqmianobaSi. aRniSnuli valdebuleba erTgvari 

kompensaciaa im sargeblisaTvis, rasac arasrulwlovani ojaxSi 

cxovrebiT iRebs. 68  es movaleoba ar aris anazRaurebadi. kerZod, 

arasrulwlovans ar gaaCnia anazRaurebis moTxovna maSinac ki, 

rodesac misi Sromis fasi ufro maRalia, vidre mSoblebis mier 

uzrunvelyofili sarCo. 69  valdebuleba vrceldeba yvela Svilze, 

maT Soris, srulwlovan da daqorwinebul Svilebzec. Tumca 

mSoblebma yuradReba unda miaqcion Svilis gonebriv da fizikur 

datvirTvas da aRniSnuliT arc arasrulwlovnis ganaTlebis 

uflebas miadges ziani. 70  miuxedavad imisa, rom aRniSnuli norma, 

Tavisi xasiaTiT, ufro metad, istoriuli gadmonaSTia, igi 

deliqtur valdebulebebTan mimarTebiT xSirad xdeba aqtualuri. 

magaliTad, mSoblebi, 1619-e paragrafidan gamomdinare, xSirad iTxo-

ven zianis anazRaurebas Svilis sikvdilis an daSavebis SemTxvevaSi.71 

daxmarebis movaleobis darRvevisaTvis Svili ar agebs pasuxs 

mSoblebis winaSe imaze mkacrad, vidre ukanasknelni _ Svilis 
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winaSe. 72  kerZod, Tuki Svili daxmarebis valdebulebas ver 

asrulebs, mis mimarT, §1664-is analogiurad, pasuxismgeblobis 

Semsubuqebis principi moqmedebs. aseT SemTxvevaSi, mSoblebi zianis 

anazRaurebas ver moiTxoven da sarCos gadaxdas ver Sewyveten.73 

garesamarTlebriv urTierTobebSi Svilze zrunvis ufleba ab-

soluturi uflebaa. Svilebsa da mSoblebs Soris qonebriv ur-

TierTobebSi mesame piri gamoricxulia, radgan Svilze zrunva pi-

radi xasiaTis samarTlebriv urTierTobas warmoadgens.74 maSasadame, 

Tuki arasrulwlovnis qonebrivi ziani mSoblebis garda mesame pirma 

gamoiwvia, masze, ra Tqma unda, ar vrceldeba mSoblebis mimarT 

moqmedi pasuxismgeblobis Semsubuqebis masStabi. 75 mSoblebis pasux-

ismgeblobis sakiTxi mesame piris mier gamowveuli zianisaTvis 

dgindeba yvela garemoebis gaTvaliswinebis Sedegad. Tuki mSoblebi 

Svilis qonebriv interesebze zrunvisas iyeneben sxva piris daxmare-

bas, magaliTad, niSnaven qonebis mmarTvels, maSin isini, germaniis 

samoqalaqo kodeqsis §278-is mixedviT, pasuxs ageben `Tavisi ka-

nonieri warmomadgenlis da im pirTa qmedebebisaTvis, romelsac isini 

iyeneben sakuTari valdebulebis Sesasruleblad~. Tumca am Sem-

TxvevaSic moqmedebs pasuxismgeblobis Semamsubuqebeli norma _ 

§1664. aseT dros, xSirad, pasuxismgeblobis farglebis dasadgenad, 

gadamwyvetia is faqti, mesame piris daxmarebis gamoyeneba saerTod 

dasaSvebi iyo Tu ara.76 
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2.6.2. mSoblebis urTierTzedamxedvelobis valdebuleba 

 

germaniis samoqalaqo kodeqsis §1664-is me-2 abzacis mixedviT, 

mSoblebi Svilze zrunvis valdebulebis darRvevisas, pasuxs ageben, 

rogorc solidaruli movaleebi. TiToeuli mSobeli ki pasux-

ismgebelia mxolod sakuTari valdebulebis darRvevis farglebSi da 

ufleba aqvs, moiTxovos Sesabamisi anazRaureba meore mSoblisagan.77 

maSasadame, yovel konkretul SemTxvevaSi, anazRaurebis masStabis 

gansazRvrisas gaTvaliswinebul unda iqnes yvela garemoeba. 

braleulobisa da maTi qmedebis mizezSedegobrivi kavSiris gaTvalis-

winebiT, TiToeul mSobels Sesabamisi zianis anazRaurebis valde-

buleba ekisreba.78 aRsaniSnavia, rom bralis xarisxis dasadgenad gan-

sakuTrebiT sayuradReboa ojaxSi mSoblebis funqciaTa gadana-

wileba.79 

TiToeul mSobels ekisreba valdebuleba, gonivrul farglebSi 

meTvalyureoba gauwios meore mSoblis mier Svilze zrunvis 

valdebulebis Sesrulebas.80 magaliTis saxiT, sainteresoa, kiolnis 

mesame instanciis sasamarTlos 1996 wlis gadawyvetileba: mo-

sarCele iTxovda mamisagan 45 000 germanuli markis ukan dabrune-

bas, romelic misi arasrulwlovanebis periodSi am ukanasknelma 

misi anabridan moxsna. Tanxis moxsnis periodSi, mSoblebma gaare-

montes saxli, romelic mosarCelis mamam (mopasuxem) memkvidreobiT 

miiRo. mosarCele amtkicebda, rom misi mTeli Tanxa iqna nawil-

nawil gamotanili da remontisaTvis gamoyenebuli. aRniSnuli masTan 
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SeTanxmebuli iyo, vinaidan mSoblebs sakuTari fuli ar eyoT, Tumca 

im pirobiT, rom mosarCele daibrunebda gaxarjul Tanxas. mopasuxe 

irwmuneboda, rom Tavad ar mouxsnia Tanxa angariSidan. aRniSnulis 

gaTvaliswinebiT, meore instanciis sasamarTlom sarCeli ar 

daakmayofila. gadawyvetilebis safuZveli iyo is faqti, rom mo-

sarCelem ver daamtkica mopasuxis mier, piradad, angariSidan Tanxis 

moxsna misi saxlis remontisaTvis an mis sasargeblod sxva gziT 

gamoyeneba. mosarCelem gaasaCivra mocemuli gadawyvetileba zemdgom 

instanciaSi. mesame instanciis sasamarTlom daakmayofila misi moTx-

ovna. sasamarTlos gadawyvetilebis mixedviT, mopasuxem daarRvia 

Svilis qonebaze zrunvis valdebuleba da arasrulwlovnis qoneba 

sakuTari miznebisaTvis gamoiyena. miuxedavad imisa, rom Tanxa an-

gariSidan moxsna mopasuxis meuRlem, mopasuxes, individualuri 

pasuxismgeblobis farglebSi, zedamxedveloba unda gaewia meore 

mSoblis qmedebebisaTvis. misi brali mdgomareobda im faqtSi, rom 

misTvis cnobili iyo meuRlis mier Svilis angariSidan Tanxis mox-

snis Sesaxeb da aRniSnuls xeli ar SeuSala. Sesabamisad, man ara-

daniSnulebisamebr gankarga arasrulwlovnis qoneba. miuxedavad 

imisa, rom misi meuRle, iseve, rogorc mopasuxe, pasuxs agebda 

valdebulebis darRvevisaTvis, mopasuxes, rogorc solidarul mova-

les, sruli moculobiT unda ego pasuxi.81 

 

daskvna 

 

warmodgenili analizis Sedegad cxadi xdeba, rom qarTuli ka-

nonmdebloba, tovebs ra yuradRebis miRma qonebrivi urTierTobebis 

farTo speqtrs, arasrulwlovnis qonebriv interesebs misi 

mSoblebis mier uflebamosilebis borotad gamoyenebisagan srul-

yofilad ver icavs. garda amisa, kanonmdebloba ar gansazRvravs 

mSoblebis pasuxismgeblobis masStabs da maTi warmomadgenlobiTi 

uflebamosilebis farglebs. ufro metic, aRniSnul sferoSi 
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mSoblebs indivdualurad eniWebaT sakmaod farTo uflebamosilebebi, 

romelic saxelwifo kontrols moklebulia. 

qarTuli kanonmdeblobisagan gansxvavebiT, germaniis samoqalaqo 

kodeqsi warmogvidgens arasrulwlovnis qonebrivi uflebebis ufro 

efeqtur da daxvewil dacvis meqanizms, romelic, amave dros, mimar-

Tulia Sidaojaxuri mSvidobis SenarCunebisaken. es ukanaskneli ki, 

germaniis saojaxo samarTlis erT-erTi fundamenturi principia. 

garda amisa, germanuli kanonmdebloba srulad Seesabameba saerTaSo-

riso moTxovnebs da arasrulwlovnisTvis iseTi dacvisa da mzrun-

velobis garants warmoadgens, romelic misi keTildReobisaTvisaa 

aucilebeli. 

germaniis saojaxo kanonmdeblobis gaTvaliswinebiT, naTeli 

xdeba, rom am mxriv, saWiroa saqarTvelos kanonmdeblobis gaumjo-

beseba. Sesabamisad, imisaTvis, rom arasrulwlovnis, rogorc 

mesakuTris, ufleba ukeT iyos daculi da amasTan, ar moxdes 

mSoblebis Tanasworobis principis darRveva, SegviZlia gamoviyenoT 

kanonmdeblobis gaumjobesebis Semdegi gzebi: a) arasrulwlovnis 

qonebis marTvisa da gankargvis ganxorcielebisaTvis savaldebulo 

gaxdes orive mSoblis Tanxmoba; an b) gaiweros arasrulwlovnis  

interesebis darRvevisaTvis pasuxismgeblobis iseTi forma, romelic 

orive mSoblis saerTo pasuxisgebis meqanizms gaiTvaliswinebs. es ki, 

Tavis mxriv, mSoblebs Soris urTierTzedamxedvelobis valde-

bulebis arsebobas ganapirobebs; g) amasTan, sasurvelia, maRali 

qonebrivi riskis matarebeli garigebebisaTvis saxelmwifo kontro-

li dawesdes. 

am gziT ganxorcieldeba rogorc arasrulwlovanTa sakuTrebis 

ZiriTadi uflebis dacva, ise saqarTvelos mier bavSvTa uflebebis 

dacvis sferoSi saerTaSoriso xelSekrulebebiT aRebuli valdebu-

lebebis Sesruleba. garda amisa, arasrulwlovnis qonebrivi 

uflebebis sferoSi kanonmdeblobis mowesrigeba da gamkacreba 

sazogadoebis cnobierebis amaRlebasa da pasuxismgeblobis grZnobis 

ganviTarebas uzrunvelyofs. 

 


