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sisxlissamarTlebrivi dasjadobis  

gamomricxveli garemoebebis sistema  

(SedarebiTsamarTlebrivi analizi) 

 

giorgi CakvetaZe 

 

Sesavali 

 

naSromis ZiriTadi mizania, qarTul sisxlis samarTalSi 

arsebuli da angloamerikul sisxlis samarTalSi aRiarebuli sis-

xlissamarTlebrivi dasjadobis sistemis Sedareba. rac moiazrebs 

miRebul sxvaobaTa da msgavsebaTa samarTlebrivi analizis sa-

fuZvelze urTierTSejerebuli formulebis Camoyalibebas sisxlis-

samarTlebrivi pasuxismgeblobis gamoricxvasTan dakavSirebiT. iqi-

dan gamomdinare, rom aRniSnuli Tema sakvlelad ramdenime same-

cniero tomeulis samyof masalas warmoadgens, vecdebi, miwodebuli 

informacia sakmarisi aRmoCndes, raTa gansaxilvel sakiTxze 

mkiTxvels zogadi warmodgena mainc Seeqmnas. 

ganxilva, upirvelesad, Seexeba imas, Tu ra sakananmdeblo sqemiT 

gaiTvaliswina pirisaTvis dasjadobis gamoricxva qarTvelma kanon-

mdebelma. Sesabamisad, Sevexebi am ori samarTlis sistemiT regla-

mentirebul sisxlissamarTlebrivi pasuxismgeblobis gamomricxvel 

garemoebaTa sistemas. umeteswilad, yuradReba gamaxvildeba prece-

dentuli samarTlis sisxlissamarTlebriv sistemaze: Tu rogor 

Camoayalibes maT pasuxismgeblobis gamomricxveli garemoebebis 

struqtura da ra adgili uWiravs mas zogadad sisxlis samarTlis 

ierarqiaSi. 

naSromSi warmodgenili iqneba gamamarTlebeli garemoebis _ 

aucilebeli mogeriebis, rogorc sisxlissmarTlebrivi pasuxismgeb-

lobis, marTlwinaaRmdegobis gamomricxveli garemoebis, SedarebiT 

                                                           
 doqtoranti (Tsu), ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis iuridiuli fakultetis asistenti. 
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farTo samarTlebrivi analizi. mimaCnia, rom yvelaze metad am in-

stitutis magaliTze unda warmoCindes msgavsebaTa da gansxvavebaTa 

cikli SedarebiTsamarTlebriv konteqstSi. bralis gamomricxveli, 

sapatiebeli garemoebebidan mxolod erT-erTi, _ fsiqikuri Seura-

cxaoba iqneba ganxiluli. angloamerikul samarTalSi arsebuli 

fsiqikuri Seuracxaobis dadgena da misi samarTlebrivi definicia 

sakvlevad Zalze sainteresoa.   

 

1. sisxlissamarTlebrivi dasjadobis gamomricxvel garemobaTa 

dayofa qarTuli samarTlis mixedviT 

 

me-20 saukunis bolos qarTuli sisxlis samarTlis kodeqsis 

SemuSavebisas kanonmdebelma gaiTvaliswina sisxlissamarTlebrivi 

dasjadobis gamomricxvel garemoebaTa orkvaliani sistema. 1  aR-

niSnuli sistema germanuli sisxlissamaTlebrivi sistemis msgavsia.2 

Sesabamisad, dasjadobis gamomricxveli garemoebani iyofian 

marTlwinaaRmdegobis da bralis gamomricxvel da Semamsubuqebel 

garemoebebad. iqidan gamomdinare, rom Zalze moculobiTia Ti-

Toeuli maTganis kvlevis areali, yuradRebas mxolod ramdenime 

maTganis samarTlebrivi Sinaaris kvlevis mniSvnelobaze SevaCereb.  

 

1.1. marTlwinaaRmdegobis gamomricxveli garemoebebi 

 

sisxlis samarTlis kodeqsis me-8 Tavi eZRvneba marTlwina-

aRmdegobis gamomricxvel garemoebebs. marTlwinaaRmdegoba gani-

marteba, rogorc winaaRmdegoba kulturis normebisadmi. 3  sisxlis 

samarTlis kodeqsis mixedviT arsebobs: 1. aucilebeli mogerieba; 2. 

damnaSavis Sepyroba; 3. ukiduresi aucilebloba; 4. marTlzomieri 

                                                           
1  turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre 

gamocema, Tbilisi, 2013, 163. 
2 gamyreliZe o., brZola samarTlebrivi saxelmwifosaTvis, 1998, 276-284. 
3  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 70 
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riski; 5. marTlwinaaRmdegobis gamomricxveli zekanonuri gare-

moebebi.  

 

1.2. bralis gamomricxveli garemoebebi 

 

sisxlis samarTlis kodeqsis me-9 TavSia gaTvaliswinebuli bra-

lis gamomricxveli da Semamsubuqebeli garemobebi. bralis Sem-

TxvevaSi es garemoebebia: Seuracxaoba asakis gamo, Seuracxaoba 

fsiqikuri daavadebis gamo, SezRuduli Seracxadoba, Secdoma, brZa-

nebis an gankargulebis Sesruleba da sxva zekanonuri garemoebani.4 

Temis miznebidan gamomdinare, yuradReba ar gamaxvildeba bralis 

Semamsubuqebel garemoebebze. 

 

2. sisxlissamarTlebrivi dasjadobis gamomricxvel garemoebaTa 

dayofa aSS-is magaliTze 

 

aucilebelia, zogadad SevexoT anglo-amerikuli samarTlis sis-

temisaTvis damaxasiaTebel sisxlissamarTlebrivi pasuxismgeblobis 

gamomricxvel garemoebaTa sistemas. 5  am SemTxvevaSi, umniSvnelo-

vanesi iqneba aSS-is precedentuli samarTlisa da maTi modaluri 

sisxlis samarTlis kodeqsis ganxilva.6  

qarTul sisxlis samarTalSi sisxlissamarTlebrivi pasux-

ismgeblobis safuZvelia ssk-is me-7 muxli, rogorc danaSaulis 

cneba: sisxlissamarTlebrivi pasuxismgeblobis safuZvelia dana-

Sauli, ese igi am kodeqsiT gaTvaliswinebuli marTlsawinaaRmdego 

da braleuli qmedeba. Sesabamisad, pasuxismgeblobis gamomricxveli 

garemoebebis orkvaliani sistema zustadac imas gulisxmobs, rom 

gvaqvs marTlwinaaRmdegobisa da bralis gamomricxveli, Semam-

                                                           
4  dawvr. ix., turava m., sisxlis samarTali zogadi nawili, danaSaulis 

moZRvreba, Tbilisi, 2011, 323-505. 
5 ix., Kadish S.H., “Codifiers of the Criminal Law” in Blame and Punishment: Es-

says in the Criminal law, 1987. 
6 zogadi informaciis miRebis kuTxiT aSS-is modalur sisxlis samarTlis 

kodeqsze, romelic sarekomendacio xasiaTisaa yvela StatisaTvis ix., 
<https://www.law.upenn.edu/fac/phrobins/intromodpencode.pdf> 
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subuqebeli garemoebebi. anu germanuli sisxlis samarTlis msgavsad, 

danaSaulis samsafexurovan sistemas viRebT, _ qmedebis Semad-

genloba, marTlwinaaRmdegoba da brali.7  

gansxvavebuli mdgomareoba gvaqvs angloamerikul sistemaSi, ro-

melic TiTqmis sruliad gansxvavdeba qarTuli da Sesabamisad, ger-

manuli sisxlis samarTlis sistemisagan. 8  ra aris danaSauli an-

gloamerikuli sisxlis samarTlis mixedviT? gagviWirdeba pasuxis 

gacema ise martivad, rogorc es ssk-is me-7 muxlSia. maTTvis dana-

Saulis erTiani Camoyalibebuli definicia ar arsebobs. 9  Tumca, 

SesaZlebelia, rom danaSaulis cneba gaurkvelwilad Semdegnairad 

ganimartos: `qmedeba, romelic moculia subieqturi mxariT (gan-

zraxviT an gaufrTxileblobiT) 10 da Tundac formalurad arRvevs 

sazogadoebaSi damkvidrebul nebismier moralur wess, aris dana-

Sauli~. 11  samarTlebiv sistemaSi, romelSic danaSaulis sistema 

arcTu ise mkafiodaa Camoyalibebuli, Znelia, isaubro raime erTian 

midgomaze sisxlissamarTlebrivi pasuxismgeblobis gamomricxveli 

garemoebebis mimarT.12  
 

  

                                                           
7  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 56. 
8 iqve, 57. 
9 ix., Coffee J.C., Jr., Paradigmas Lost: The Blurring of the Criminal and Civil Law 

Models – And What Can Be Done About It, 101 Yale L.J. 1875 (1992); Finkelstein 

C., Positivism and the Notion of an Offense, 88 Cal. L. Rev. 335 (2000); Hart H.M., 

Jr., The Aims of the Criminal law, 23 Law & Contemp. Probs. 401 (1958); Kadish 

S.H., Why Substantive Criminal Law – A Dialogue, 29 Clev. St. L. Rev. 1 (1980) 
10 am SemTxvevaSi saubaria, subieqtur mxareze, romelic aucilebelia, raTa 

qmedeba moculi iyos misiT, anu magaliTisaTvis warmovidginoT, rom qmedeba 

Cadenili unda iyos ganzraxviT. 
11 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 2-
3. 
12 danaSaulis cnebis ganmartebasTan dakavSirebiT ix., Schick v. United States, 

195 U.S.65, 24 S.Ct.L.Ed.99, 1904, 826-849 



41 

2.1. gamamarTlebeli (Justification Defenses) da sapatiebeli (Excuse 

Defenses) garemoebebi 
 

angloamerikul sistemaSi arsebobs sisxlissamarTlebrivi 

pasuximgeblobis damafuZnebeli garemoebebisa (Offences) 13  da pasux-

ismgeblobis gamomricxveli garemoebebis (Defences) 14  orkvaliani 

sistema. precedentul samarTalSic gvaqvs pasuxismgeblobis gamom-

ricxveli (Justification Defenses) garemoebebi da pasuxismgeblobis 

Semamsubuqebeli an zekanonuri (Excuse Defenses) garemoebebi. 15  aqve 

unda aRiniSnos, rom qarTul sisxlis samarTalSi miRebuli gama-

marTlebeli garemoebebis 16  msgavsia Justification Defenses. 17  aSS-is 

modaluri sisxlis samarTlis kodeqsis mixedviT, am SemTxvevaSi, 

imgvar garemoebebTan gvaqvs saqme, romlebic pasuxismgeblobis gamom-

ricxveli garemoebebia. miuxedavad imisa, rom pirma Caidina dana-

Sauli, romelic sisxlissamarTlebrivad dasjadi qmedebaa, am Sem-

TxvevaSi, aris sazogadoebrivad misaRebi, gamarTlebuli qceva. anu 

piris danaSauli gamarTlebulia mocemuli pasuxismgeblobis gamom-

ricxveli garemoebis Tanaxmad18.  

zogadad, nebismierma adamianma icis, rom mkvleloba dasjadi 

qmedebaa, magram, rodesac a klavs b-s aucilebeli mogeriebis far-

glebSi, aRniSnuli samarTlebrivadac da sazogadoebrivadac gamar-

Tlebulia. aRsaniSnavia, rom precedentuli samarTlis mixedviT, 

sazogadoebrivad gamarTlebuli qmedeba aris imave mniSvnelobis 

matarebeli, risic qarTuli samarTlis mixedviT marTlwina-

aRmdegoba da misi Segnebaa. angloamerikuli samarTali miuTiTebs, 

rom obieqturad pirma Caidina mkvlelobis danaSauli, anu arsebobs 

obieqturi Semadgenloba (Actus Reus) da subieqturi Semadgenloba 

                                                           
13 Pollock J.M., Criminal Law, Ninth Edition, LexisNexis, 2009, 3-25. 
14 Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 3-9. 
15 Dressler J., Justification  and Excuses: A Brief Review of the Concepts and the 

Literature, 33 Wayne L. Rev., 1987, 1162-1163. 
16  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 165. 
17 Sead., Heberling P.D.W., Note Justification: The Impact of the Model Penal Code 

on Statutory Reform, 75 Colum. L Rev., 1975,  914-916. 
18 dawvr. ix., Austin J.L., A Plea for Excuse, in freedom and Responsibility 6, 1961. 
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(Mens Rea), magram qmedeba gamarTldeba sazogadoebrivi mniSvne-

lobidan gamomdinare, radganac nebismier pirs aqvs danaSaulebrivi 

Tavdasxmis (Unlawfully Attacking) dros marTlzomieri aucilebeli 

mogeriebis gamoyenebis ufleba. 19  qarTuli sisxlis samarTlis 

mixedviT, aRniSnul SemTxvevaSi vityodiT, rom arsebobs marTlwina-

aRmdegobis gamomricxveli erT-erTi garemoeba _ aucilebeli mo-

gerieba da danaSaulis samsafexurovan sistemaSi movaxdendiT 

marTlwinaaRmdegobis gamoricxvas. magram ar unda dagvaviwydes, rom 

precedentul samarTalSi gamamarTlebeli garemoebani sazogado-

ebrivi mniSvnelobis matarebel garemoebebad imitomaa gaTvaliswi-

nebuli, rom nafic msajulTa sasamarTlos uwevs ganaCeni sociumis 

saxeliT gamoitanos. 

zemoTqmulisgan savsebiT gansxvavebuli midgoma gvaqvs e.w. sapa-

tiebeli, misatevebeli (Excuse Defenses) garemoebebis SemTxvevaSi. 20 

maSin, rodesac gamamarTlebeli garemoeba (Justification Defenses) ape-

lirebas akeTebs uSualod qmedebaze, romlis sisxlissamarTlebrivi 

dasjadobac gamoiricxeba, sapatiebeli garemoeba koncentrirebas 

axdens uSualod qmedebis Camdenze, danaSaulis amsrulebelze da 

miuTiTebs, rom igi ar aris moralurad pasuxismgebeli Cadenil 

danaSaulze. realurad, piri, romelmac daaziana samarTlebrivi 

sikeTe, avno sazogadoebas, ar unda daisajos aRniSnulisaTvis. anu 

am SemTxvevaSi, martivad rom vTqvaT, saqme gvaqvs fsiqikur Seura-

cxadobasTan. miuxedavad imisa, rom braldebis mxare SejibrebiT 

procesze daamtkicebs gonivrul eWvs miRma standartiT, rom 

braldebulma Caidina danaSauli, vinaidan igi fsiqikurad Seuracxa-

dia, unda ganTavisufldes, anu epatios sisxlissamarTlebrivad 

dasjadi qmedeba. precedentul samarTalSi amgvar viTarebaSi aRniS-

naven, rom danaSaulis miuxedavad, ver moxdeba piris dasja, radga-

nac mis qmedebaSi ar aris moralurad dasaZraxi qmedeba.21 qarTuli 

                                                           
19 Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 204. 
20 dawvr. ix., Dressler J., Justification and Excuses: A Brief Review of the Con-

cepts and the Literature, 33 Wayne L. Rev., 1987. 
21 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 

205. 
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sisxlis samarTlis mixedviT, aRniSnuli gaTvaliswinebulia bral-

Tan mimarTebiT, misi gamomricxveli da Semamsubuqebeli garemoebebis 

saxiT.  

aRniSvnis Rirsia, rom precedentuli samarTali TiTqmis aranair 

gansxvavebas ar aRiarebda pasuxismgeblobis gamomricxveli gare-

moebebis gamamarTlebel da sapatiebel samarTlebriv konstruqciebs 

Soris. 22  Tuki gamamarTlebeli garemoebis dros piri srulad 

Tavisufldeboda nebismieri sisxlissamarTlebrivi sanqciisagan, sapa-

tiebeli garemoebis drosac pirs aranairi sasjeli ar emuqreboda, 

Tumca sapatiebeli garemoebis dros SesaZlebeli iyos pirisaTvis 

mTeli misi qonebis konfiskacia saxelmwifo xazinis sasargeblod. 

xolo mas Semdeg, rac qonebis konfiskacia gauqmda aSS-Si da aseve, 

inglisSi 1838 wels, orive zemoTqmul SemTxvevaSi piri ubralod 

Tavisufldeboda pasuxismgeblobisagan.  

TiTqmis 30 welze meti xnis win jorj fletCerma amerikel 

profesorebs SesTavaza axali modeli gamamarTlebel da sapatiebel 

garemoebebs Soris praqtikuli da samarTlebrivi mijnis 

gasavlebad.23 misi SefasebiT problema umTavresad samecniero xasi-

aTisa iyo, vidre praqtikuli. misi samarTlebrivi konstruqcia 

sisxlissamarTlebrivi pasuxismgeblobis gamomricxvel garemeobebTan 

mimarTebiT mdgomareobda imaSi, rom martivi diferenciacia 

momxdariyo gamamarTlebel da sapatiebel garemoebebs Soris. man 

aucilebeli mogerieba da ukiduresi aucilebeloba moaTavsa gama-

marTlebel pirobaTa kategoriaSi, rodesac danaSaulis Semad-

genloba gvaqvs, magram moralurad da zneobrivad gamarTlebul 

ukidures mdgomarebaSi aRmoCenili piris qmedeba samarTlebrivad 

gamarTlebulia. sapatiebeli garemobebi gamoeyo zemoTqmul gare-

moebebs. Sesabamisad, misi interesis sfero aRmoCnda uSualod dana-

                                                           
22 ix., Finkelstein C., Excuses and Dispositions in Criminal Law, 6 Buff. Crim. L. 

Rev. 2002, Berman M.N., Justification and Excuse, Law and Morality, 53 Duke L.J. 

1, 2003, Baron M., Justification and Excuses, 2 Ohio St. J. Crim. L. 2005; Nourse 

V.F., Reconceptualizing Criminal Law Defences, 151 U. Pa. L. Rev. 2003. 
23 ix., Fletcher G., Rethinking Criminal Law, 1978. 



44 

Saulis Camdeni piri, misi fsiqikuri da fiziologiuri mdgomareo-

bebis gaTvaliswinebiT.24 

 

3. aucilebeli mogeriebis (Self-Defence) SedarebiTsamarTlebrivi 

analizi 

 

sisxlissamarTlebrivi dasjadobis gamomricxvel garemoebebze 

saubari aucileblad unda daviwyoT aucilebeli mogeriebiT, rome-

lic adamianisTvis jer kidev bunebiT samarTliT miniWebul 

uflebaTa kategoriidan momdinareobs. igi msoflioSi yvelaze 

farTod gavrcelebuli samarTlebrivi iaraRia Cveulebrivi moqa-

laqisaTvis danaSaulebrivi Tavdasxmisas Tavdacvis mizniT. 

aucilebeli mogerieba aris marTlwinaaRmdegobis gamomricxveli 

garemoeba, romelic saqarTvelos sisxlis samarTlis kodeqsis 28-e 

muxlis Tanaxmad, nebismieri adamianisaTvis garantirebuli uflebaa, 

raTa masze an mis axlobelze marTlsawinaaRmdego xelyofis Sem-

TxvevaSi pirma Tavdamsxmelisagan Tavis dacva moaxerxos. aucilebe-

li mogeriebis uflebis `damsaxurebacaa~, rom sicocxle ar aris 

absoluturi ufleba, igi izRudeba aucilebeli mogeriebiT, Sesabam-

isad, kanonmdebelmac mkacri CarCoebi daadgina, Tu ra SemTxvevaSia 

SesaZlebeli, aucilebeli mogerieba gamoyenebul iqnas adamianis 

winaaRmdeg, radganac mxolod adamiani SeiZleba iyos marTlsawina-

aRmdego qcevis wyaro da Sesabamisad, aucilebeli mogeriebis 

ufleba mxolod mis winaaRmdeg gamoiyeneba.25  

aucilebeli mogeriebis struqtura Sedgeba Semdgomi komponen-

tebisagan: 1. ukiduresi mdgomareoba; 2. ukiduresi mdgomareobiT 

gamowveuli moqmedeba; 3. Tavdacvis survili. 26  aRniSnuli mocemu-

loba gvaZlevs aucilebeli mogeriebis faqtobriv mxares, Tu ra 

garemoebaTa Tanxvedris SemTxvevaSi gvaqvs aucilebeli mogeriebis 

                                                           
24 ix., Corrado M.L., Self-Defence , Moral Acceptability, and Compensation: A 

Response to Professor Fontaine 47 Am. Crim L. Rev., 2010, 91-92. 
25  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 173-174. 
26 iqve, 174. 
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niSnebi. mocemuli struqturidan gamomdinare, vayalibebT gare-

moebaTa nusxas, romlebic savaldebuloa, raTa aucilebeli mo-

geriebis mdgomareba ar iyos samarTlebrivad dasaZraxi. maTi Camo-

naTvali Semdegia: 1. xelyofis marTlwinaaRmdegoba; 2. xelyofis 

imwuTieroba; 3. xelyofis relevanturoba; 4. samarTlebrivi sikeTis 

dacvis mizani.27  

amerikis yvela Statis sisxlis samarTlis kanonmdeblobiT gaT-

valiswinebulia aucilebeli mogeriebis uflebis gamoyeneba. aSS-is 

konstitucia pirdapir iTvaliswinebs dasaxelebul gamamarTlebel 

garemoebas. 28  precedentuli samarTlisaTvis da ara mxolod 

maTTvis, praqtikuli kuTxiT, rodesac pirma gamoiyena aucilebeli 

mogeriebis ufleba da damdgari Sedegi aris Tavdamsxmelis 

mkvleloba, an misi mkvlelobis mcdeloba, iwyeba zustad im marTl-

zomieri pirobebis dadgenis procesi, romlebic aucilebeli mo-

geriebis uflebas marTlzomiers gaxdian. aqedan gamomdinare, piri 

unda gamarTldes, Tuki am pirobaTa erTianoba da relevanturoba ar 

iqna darRveuli.29 

 

3.1. aucilebeli mogeriebis marTlzomierebis pirobebi 

 

upirvelesad, unda aRiniSnos, rom precedentuli samarTali 

daTqmas akeTebs Semdeg garemoebaze dayrdnobiT: pirs SeuZlia gam-

oiyenos aucilebeli mogeriebis mdgomareoba, Tuki masze xor-

cieldeba ukanono davdasxma, romelic imwuTieria da man icis, rom 

Tavis dasacavad, Tavdamsxmelis mosagerieblad unda mimarTos 

Zalismier fizikur moqmedebebs. 30  Sesabamisad, aucilebeli mo-

geriebis marTlzomierebis pirobebi precedentuli samarTlis 

                                                           
27 iqve, 180-181. 
28 ix., Volokh E., State Constitutional Rights of Self-Defence and Defense of Prop-

erty, 11 Tex. Rev. L. & Pol., 2007, 399-400. 
29 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 

221. 
30 aRniSnuli gamamarTlebeli garemoebis definiciasTan dakavSirebiT sasa-

marTlos pozicia ix., People v. Dunlap, 734 N.E.2d 973-981, 2000; State v. 

Gheen, 41 S.W.3d 598-606, 2001 
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mixedviT, Semdegia: 1. ukiduresoba; 2. proporciuloba; 3. momge-

riebeli darwmunebuli unda iyos, rom moqmedebs gamamarTlebeli 

garemoebis pirobebSi. pirveli komponenti qarTul sisxlis samar-

TalSi arsebuli aucilebeli mogeriebis struqturuli elementis, 

ukiduresi mdgomareobis, msagavsia. amerikuli samarTlis mixedviTac, 

ukiduresi mdgomareoba ganxilulia marTlsawinaaRmdego xelyofis 

imwuTierobasTan mimarTebiT, anu gakeTebulia daTqma, romelic misi 

gamoyenebis saSualebas mxolod imwuTieri Tavdasxmis SemTxvevaSi 

iZleva 31 . moyvanili magaliTis mixedviT, Tuki a cecxlsasroli 

iaraRiT Tavs esxmis b-s da b civi iaraRiT igeriebs da klavs, 

ukiduresi mdgomareobiT gamowveul situaciaSi moqmedebda. pirvel 

yovlisa, unda ecada, ganeiaraRebina Tavdamsxmeli, an SesaZleblobis 

SemTxvevaSi, usafrTxod gacloda mas. aRniSnulTan mimarTebiT, 

SegviZlia vTqvaT, rom sapirispiro mdgomareoba gvaqvs qarTul 

sisxlis samarTalSi, romelic aseT imperatiul daTqmas ar akeTebs 

aucilebeli mogeriebis gamoyenebasTan mimarTebiT da im SemTxvevaSic 

ki, Tu pirovnebas SeuZlia misTvis Rirsebis damamcirebeli 

moqmedebiT, magaliTad, gaqceviT uSvelos Tavs, ar uspobs auci-

lebeli mogeriebis gamoyenebis uflebas.32 

aqve unda aRiniSnos, rom zemoTqmulidan gamonaklisze miuTiTebs 

e.w. `cixesimagris~ principi. 33  rogorc iTqva, precedentuli sa-

marTlis mixedviT, Tu pirs SeuZlia, rom marTlsawinaaRmdego Tav-

dasxma Tavidan aicilos, igi asec unda moiqces, magram am daTqmisa-

gan gansxvavebul qcevis wess gvTavazobs dasaxelebuli principi. 

aRniSnuli Teoria momgeriebels aZlevs uflebas, moigerios Tav-

damsxmeli im SemTxvevaSic ki, Tu mas SeeZlo Tavi Tundac gaqceviT 

                                                           
31 People v. Riddle, 649 N.W.2d 30-34, 2002. 
32  ix., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 178. 
33  aRniSnul principTan dakavSirebiT SegiZliaT ixiloT ramdenime sasa-

marTlo gadawyvetileba, romelTa gamotanis drosac sasamarTlom ix-

elmZRvanela `cixesimagris~ principiT: People v. Canales, 624 N.W2d 35-38 

(Ohio Ct. App) 2000; People v. Hernandez, 774 N.E.2d 198, 201-203, N.Y. 2002. 
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gadaerCina. 34  `cixesimagris~ principi qarTuli aucilebeli mo-

geriebis msgavsia. 

Semdegi elementia Tavdasxmis Sesabamisad misi mogeriebis pro-

porciuloba. Tuki piris samarTlebrivi sikeTe sicocxle marTl-

sawinaaRmdego Tavdasxmisas, imwuTierad aris safrTxis qveS, 

momgeriebels SeuZlia, xelmyofis sicocxle daazianos sakuTaris 

gadasarCenad. aseve, momgeriebelma unda gamoiyenos proporciuli 

Zala Tavdasxmis Sesabamisi intensivobis mixedviT. mocemul sakiTze 

qarTuli da precedentuli samarTali msgavs Sexedulebas ayalibe-

ben. Tumca, unda aRiniSnos, rom proporciulobis elementis 

marTlzomierebis sakiTxs yovel konkretul SemTxvevaSi uSualod 

sasamarTlo gansazRvravs. 

mesame komponenti, angloamerikuli sisxlis samarTlis mixedviT, 

aris piris mier imis codna, rom gamamarTlebeli garemoebis piro-

bebSi moqmedebs. precedentuli samarTliT, aucilebeli mogeriebis 

dros unda arsebobdes obieqturi da subieqturi garemoebebi. 35 

pirvel yovlisa, nafic msajulTa sasamarTlo unda darwmundes, 

momgeriebelma ramdenad icoda, rom imyofeboda aucilebeli mo-

geriebis mdgomareobaSi, rac qarTul sisxlis samarTalSi arsebuli 

aucilebeli mogeriebis struqturis mesame elementis _ Tavdacvis 

survilis, msgavsia.36 Semdeg unda dadgindes, momgerieblis adgilas 

saSualo statistikuri adamianis standartis gaTvaliswinebiT, isic 

msgavsad moiqceoda Tu ara. Tuki piri gadaametebs aucilebeli mo-

geriebis farglebs, an mogeriebis faqtobriv garemoebebSi Secdeba, 

maSin precedentul samarTalSi gabatonebuli Teoriis mixedviT, 

kvalifikacia gveqneba winaswari ganzraxvis gareSe (boroti 

ganzraxvis gareSe) mkvlelobisaTvis (Manslaughter). 37  aRniSnulis 

                                                           
34 ix., Wilson v. State, 7 A.3d, 2010, 197-204. 
35 aRniSnuli garemoba vrclad aqvs ganxiluli sasamarTlo praqtikas, ro-

melmac Camoayaliba msgavsi midgoma aucilebeli mogeriebasTan dakavSirebiT, 

ix., People v. Watie, 100 Cal. App. 4th 866-877, 2002; State v. Clark, 826 A.2d 134-

135, 2003. 
36  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 174-186. 
37 ix., State v. Simon, 646 P.2d 1119, 1120-1121, 1982. 
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sapirispirod unda iTqvas, rom msgavs SemTxvevaSi, Tuki piri 

Secdeba aucilebeli mogeriebis faqtobriv mxareSi, anu Secdomas 

dauSvebs Tavdasxmis realurobasTan mimarTebiT, maSasadame gveqneba 

e.w. putatiuri, moCvenebiTi mogerieba, rac gamoricxavs dasjadobas 

damTavrebuli ganzraxi mkvlelobisaTvis ganzraxvis bralis etapze 

boroti ganzraxvis (Dolus Malus) ararsebobis gamo. Tumca, Sesa-

Zlebelia, rom piri davsajoT gaufrTxileblobiT sicocxlis mos-

pobisaTvis.38  

 

3.2. sakuTrebis dacva aucilebeli mogeriebis mdgomareobiT 

 

precedentuli samarTlis mixedviT, aucilebeli mogeriebis dros 

qonebrivi samarTlebrivi sikeTe or saxed iyofa: nivTi da sacx-

ovrebeli bina. anu pirma SesaZlebelia, daicvas rogorc mis sa-

kuTrebaSi arsebuli nebismieri moZravi nivTi da ise sakuTari sacx-

ovrebeli bina Tavmdamsxmelisagan. sacxovrebeli binis dacvaSi 

igulisxmeba piris piradi xelSeuxeblobisa da piradi cxovrebis 

xelSeuxebloba. 39  erTi SexedviT, maT Soris arsebiTi gansxvaveba 

arc aris, radganac orive garemoebisas sakuTrebis uflebasTan 

gvaqvs saqme. Tumca, precedentuli samarTlis mixedviT, aRniSnul 

sakiTxs arsebiTi mniSvneloba aqvs sasamarTlosaTvis. zogadad, sa-

kuTari qonebrivi samarTlebrivi sikeTis, magaliTad, avtomobilis, 

damzianeblis mosagerieblad misi mokvdineba nebismier SemTxvevaSi 

dasjadia, maSin, roca sacxovrebeli binis dasacavad Tavmdamsxmelis 

mogerieba, Tundac misi mokvliT, gamarTlebulia. sacxovrebeli bi-

nis dacvaSi unda vigulisxmoT Semdegi garemoeba: davuSvaT, a Sei-

Wra b-s sacxovrebeli binaSi, raTa marTlsawinaaRmdegod miisa-

kuTros b-s raime nivTi, riTic a-m daarRvia b-s piradi cxovrebis 

                                                           
38  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 223-227. 
39 ix., Commonwealth v. Alexander, 531 S.E.2d, 567-568, 2000. 
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xelSeuxebloba. am SemTxvevaSi, b-s SeuZlia, rom ukidures 

mdgomareobaSi gamoiyenos a-s mokvdineba.40 

qarTuli sisxlis samarTali qonebrivi samarTlebrivi sikeTis 

dacvisas msgavs diferenciacias ar akeTebs. aRniSnul SemTxvevaSi, 

prof. turava migviTiTebs ramdenime gabatonebul Teoriaze. maTgan 

unda gamovyoT dacvis uflebis Teoria, romelic gabatonebul 

Sexedulebas warmoadgens. misi ganmartebiT, saxelmwifosa da 

moqalaqis urTierTobis SemTxvevaSi saxelmwifo SezRudulia 

daicvas sakuTreba fizikuri piris mokvdinebis xarjze. magram sa-

pirispiro mdgomareoba gvaqvs fizikuri pirebis SemTxvevaSi, maT 

SeuZliaT aucilebeli mogeriebis gamoyenebiT daicvan sakuTreba, 

Tundac Tavmdamsxmelis sicocxlis mospobiT. amasTan, turava miuT-

iTebs, rom ssk-is 28 muxlis ganmartebidan gamomdinare, qarTul 

sisxlissamaTlebriv sivrceSi unda vixelmZRvaneloT zemoTqmuli 

dacvis uflebis TeoriiT.41 

 

4. fsiqikuri Seuracxaoba (Insanity)  

 

sisxlis samarTali sjis im adamianebs, romelTac gac-

nobierebuli aqvT, rom danaSaulebriv qmedebas sCadian da surT 

aRniSnuli. Sesabamisad, maTi fsiqikuri mdgomareoba aranairi eWvis 

qveS ar unda eqceodes. magram ra vqnaT iseT SemTxvevaSi, rodesac 

piri Seuracxadia? martivi gamosavali Seqmnil situaciaSi piri-

saTvis Cadenili qmedebis patieba da sisxlissamarTlebrivad misi 

dasjis SeuZleblobaa.42 

angloamerikuli samarTlis mixedviT, piri ar daisjeba, Tuki igi 

fsiqikurad Seuracxadia, magram aRniSnulisaTvis maT aqvT gaTava-

                                                           
40 ix., Dressler J., Understanding Criminal Law, Sixth Edition, LexisNexis, 2012, 

259-260. 
41 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 gamocema, 

Tbilisi, 2013, 185-186. 
42 ix. Feinberg J., What Is So Special About Mental Illness, In Doing and Deserv-

ing: Essays in the Theory of Responsibility 1970, 24-25. 
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liswinebuli ori saxis e.w. testi: M’Naghten-is testi43 da aSS-is 

modaluri sisxlis samarTlis kodeqsis (MPC) testi. maTi mizania 

daadginon, qmedebis Cadenis dros piri fsiqikurad Seuracxadi iyo 

Tu ara.  

fsiqikuri Seuracxaobis dasadgenad zemoTqmuli testebi efuZ-

nebian sam ZiriTad garemoebas: 1. piris fsiqikuri avadmyofoba (Men-

tal Illness) ar unda eqvemdebarebodes mis kontrols, anu sakuTar 

nebaze batonoba Tavad pirs ar unda SeeZlos; 2. aRniSnuli fsiqi-

kuri daavadeba TiTqmis srulad unda arRvevdes piris fsiqikur 

mdgradobasa da gawonasworebulobas; 3. Sesabamisad, pirs unda 

uWirdes, an saerTod ar SeeZlos, rom gaazrebulad imoqmedos 

konkretul SemTxvevaSi. amgvarad, Sejamebis saxiT unda vTqvaT, rom 

piris fsiqikuri daavadeba unda iyos sisxlissamarTlebrivad das-

jadi qmedebis Cadenis safuZveli. 

qarTuli sisxlis samarTlis literaturaSi msgavsi saxis 

diferenciacia da miT umetes, uSualod miTiTeba ar keTdeba raime 

saxis samarTlebriv, biologiur an fsiqikur kriteriumebze, _ Tu 

rogor SeiZleba dadgindes piris fsiqikuri Seuracxaoba. pirvel 

yovlisa, Sevexebi M’Naghten-is tests, romelic savaldebulod iqna 

miCneul lordTa palatis mier 1843 wels. aRniSnul testSi moce-

muli kriteriumebis dakmayofilebis SemTxvevaSi piri miiCneva 

Seuracxadad da sisxlissamarTlebrivi pasuxismgeblobisagan 

Tavisufldeba. mocemuli testis ganmarteba Semdegia: `fsiqikuri 

daavadebis gamo, Tuki pirma ar icis mis mier Cadenili qmedebis ar-

si da mniSvneloba, an icis rasac sCadis, magram ar icis, rom es 

danaSaulia~. 44  anu aseTi gonebrivi daavadebis mqone pirovneba 

Cveulebrivi, normaluri adamianisagan gansxvavebiT, ver aRiqvams, 

rom misi qmedeba moralurad gasakicxi da dasagmobia. 2006 wels 

uzenaesi sasamarTlo erT-erTi ganaCenis gamotanisas mivida das-

kvnamde, rom M’Naghten-is testSi mocemuli garemoebebi ar iyo 

                                                           
43  aRniSnuli testi gamomdinareobs precdentul samarTalSi arsebuli 

sasamarTlo praqtikidan, kerZod, 1843 wlis saqmidan. ix., M’Nghten’s Case, 

101 Cl. & F. Eng Rep. 1843. 
44 Sead., M’Naghten’s Case, 101 Cl. & F. 200, 8 Eng. Rep., 1843. 
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sasamarTlosaTvis relevanturi.45 Sesabamisad, amerikis aTma Statma 

aRniSnuli testis kriteriumebidan datova mxolod is piroba, rom 

mTavari iyo pirs ar scodnoda mis mier Cadenili qmedebis das-

jadobis Sesaxeb. amasTan, aRniSnul gadawyvetilebaSi miTiTebuli 

iyo oTx Statze, romlebSic saerTod ar iyo gaTvaliswinebuli 

Seuracxaoba, rogorc sisxlissamarTlebrivi pasuxismgeblobisagan 

gamaTavisuflebeli garemoeba. Tumca sasamarTloebs aqvT sruli 

Tavisufleba, ixelmZRvanelon sakuTari pirobebiT Seuracxaobis 

dasadgenad. amgvarad, Seiqmna rTuli viTareba, rodesac Seura-

cxaobis, rogorc sisxlissamarTlebrivi pasuxismgeblobis gamom-

ricxveli garemoebis, sakiTxi, ar aris mkacrad reglamentirebuli.46 

1950 wlidan M’Naghten-is testiT gaTvaliswinebuli krite-

riumebi xSiri kritikis sagani gaxda mosamarTleebis, fsiqiatrebisa 

da mecnierebis mxridan. ZiriTadi mizezi ki is garemoeba iyo, rom 

M’Naghten-is testisaTvis mniSvnelovani iyo mxolod kognituri 

elementis dadgena da misi gamoricxviT piris, rogorc Seuracxadis, 

sisxlissamarTlebrivi pasuxismgeblobisgan gaTavisufleba. 

mowinaaRmdegebis azriT, aseve, saWiro iyo im adamianebis gamocxadeba 

Seuracxadad, romelTac ar SeeZloT exelmZRvanelaT TavianTi 

qcevisaTvis. amasTan, Seuracxaobis dasadgenad igi ukve moZvelebuli 

Teoria iyo, radganac SeuZlebeli iyo masSi gamoyenebuliyo adami-

anis qcevasTan dakavSirebuli fsiqiatriis mier gamokvleuli axali 

garemoebebi. 47  aqedan gamomdinare, rodesac amerikis samarTlis in-

stitutma SeimuSava modaluri sisxlis samarTlis kodeqsi, masSi 

SeZlebisdagvarad gaiTvaliswina Seuracxaobis axali samaTlebrivi 

definicia: `piri romelic gonebrivi avadmyofobiTaa Sepyrobili 

danaSaulebrivi qmedebis Cadenis dros, an ar SeuZlia arsebiTad 

Seafasos mis mier Cadenili qmedebis marTlwinaaRmdegoba, an imoqm-

                                                           
45 ix., Clark v. Arizona, 548 U.S., 2006. 
46 ix., Singer R.G., La Fond J.Q., Criminal Law, Sixth Edition, 2013, 524 
47  aRniSnul sakiTxze samecniero literaturaSi miTiTebuli aris me-20 

saukunis 60-iani wlebis erT-erTi saqme, romelSic mwavavedaa gakritikebu-

li M’Naghten-is testi, ix., United States v. Freeman, 357 F.2d 606, 1966. 
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edos kanonis moTxovnis Sesabamisad~.48 amgvarad, modaluri sisxlis 

samarTlis kodeqsis zemoTqmuli CanaweriT, Seuracxaobis dadgenis 

kriteriumebs daemata uSualod fsiqikuri elementic da ar 

Semoifargla mxolod codnis gansazRvrebiT, rogorc es manamde 

M’Naghten-is testiT iyo gaTvaliswinebuli. amasTan, miCneulia, rom 

modaluri sisxlis samarTlis kodeqsis aRniSnuli norma ufro 

`Tanamedrovea~, anu drosTan SesabamisobaSia, radganac SegviZlia 

misi gamoyenebiT visargebloT adamianis qcevaSi arsebuli axali 

aRmoCenebiT. M’Naghten-is testisgan ZiriTadi gansxvaveba ki aris is 

faqtori, rom piri SesaZloa iazrebdes, rom danaSaulebriv qmedebas 

Cadis, magram ver xelmZRvanelobs mis qmedebas. amitomac, aseTi piri 

cnobili iqneba rogorc Seuracxadi da sisxlissamarTlebrivad ar 

daisjeba49.  

yovelive zemoTqmuli, garkveulwilad msurs, rom Cveni sisxlis 

samarTlis kodeqsiT gaTvaliswinebul SeuracxaobasTan Seva-

pirispiro. pirvel yovlisa, aRvniSnoT Semdegi, rom precedentuli 

samarTali arc Tu ise kompleqsurad udgeba Seuracxaobis sakiTxs 

da es Tundac am mcire mimoxilviT warmoCinda. fsiqologiur 

problemebTan dakavSirebuli gonebrivi uZlurebani Seuracxaobis 

winapirobebia da Sesabamisad, sisxlissamarTlebrivi pasux-

ismgeblobis gamomricxveli, anu CvenTvis bralis gamomricxveli, 

sapatiebeli garemoeba, xolo maTTvis zogadad, sapatiebeli, misa-

tavebeli garemoebaa. modaluri sisxlis samarTlis kodeqsis 

xsenebuli Seuracxaobis `Tanamedrove~ definicia Tavis TavSi moi-

cavs im garemoebaTa CamonaTvals, rac qarTuli sisxlis samarTlis 

kodeqsis me-9 TaviT gaTvaliswinebul 6 muxlSia moqceuli. 

magaliTad, ssk-is 36-e muxli miuTiTebs bralis gamomricxvel gare-

moeba Secdomaze, romelic iyofa or nawilad _ Secdomad akrZal-

vaSi da faqtobriv Secdomad, ra drosac adamianis Sesabamis qcevas 

Sesabamisi samarTlebrivi regulacia gansazRvravs. Tu pirs Semoaqvs 

fsiqotropuli nivTiereba saqarTvelos sazRvarze da ar icis, rom 

igi SeiZleba am qmedebisaTvis sisxlissamaTlebrivad daisajos 

                                                           
48 Sead., MPC §401. 
49 ix., Singer R.G., La Fond J.Q., Criminal Law, Sixth Edition, 2013, 526. 
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narkotikuli danaSaulis CadenisaTvis. msgavs SemTxvevaSi arsebobs 

Secdoma akrZalvaSi, radganac pirs ar hqonda marTlwinaaRmdegobis 

Segneba viwro gagebiT da SesaZlebelia, rom mas es qmedeba epa-

tios. 50  angloamerikuli samarTlis mixedviT ki, aseT klasifika-

ciaTa nusxasTan ar gvaqvs Sexeba. maTi Seuracxaobis da zogadad, 

sapatiebeli garemoebebis saxelmZRvanelo midgomebi moqceulia erT 

winadadebaSi, kerZod, modaluri sisxlis samarTlis kodeqsis 403-e 

paragrafSi.  

  

daskvna 

 

naSromSi yuradReba uSualod gamaxvilda sisxlissamaTlebrivi 

pasuxismgeblobis gamomricxvel garemoebaTa sistemaze SedarebiTsa-

marTlebriv WrilSi, angloamerikul, precedentul samarTalTan 

mimarTebiT. naSromma warmoaCina zemoTqmuli samarTlebrivi insti-

tutis nacionaluri qarTuli sisxlis samarTlisa da preceden-

tuli samarTlis midgomebi da misi regulaciuri dayofa. 

mTavari gansxvaveba, romelic naTlad gamoikveTa, aris uSualod 

sisxlissamarTlebrivi dasjadobis gamomricxvel garemoebaTa 

struqturaSi. angloamerikuli samarTali misi precedentuli xasi-

aTidan gamomdinare, mwiri normatiuli definiciebiT Semoifargleba. 

e.w. gamamarTlebeli (Justification Defenses) da sapatiebeli (Excuse De-

fenses) garemoebebi iyo Cemi kvlevis sagani. maTgan ki ganxilul iqna 

aucilebeli mogeriebis mdgomareoba, rogorc gamamarTlebeli da 

Seuracxaoba, rogorc sapatiebeli, garemoeba. 

kvlevis manZilze gavlebul iqna garkveuli paralelebi qarTul 

sisxlis samarTalTan mimarTebiT. am ori sxvadasxva samarTlebrivi 

polusis Sepirispirebis Sedegad mravali msgavseba, Tu gansxvaveba 

warmoCinda. 

sabolood, kidev erTxel msurs aRvniSno, rom sisxlissamarTle-

brivi pasuxismgeblobis gamomricxveli garemoebebis sakiTxi gac-

ilebiT farTo da siRrmiseuli kvlevis sagania, romelic aqtiurad 

                                                           
50  Sead., turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-9 

gamocema, Tbilisi, 2013, 220-223. 
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Seuwyobs xels rogorc Tanamedrove sisxlis samarTlis dog-

matikis, aseve, praqtikuli samarTalgamoyenebis momaval srulyofasa 

da daxvewas. 


