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monika gabunia  

 

naturiT restituciis SeuZlebloba  

usafuZvlo gamdidrebis dros 

 

Sesavali 

 

sakuTrebis ufleba saxelmwifos mier aramxolod kanonebSia 

garantirebuli da ganmtkicebuli, aramed is bunebiTi uflebaa.1 

sakuTrebis uflebis dacva ki nebismieri qveynis samarTlis siste-

maSi erT-erT umniSvnelovanes sakiTxs warmoadgens. saintereso da 

problemuria sakuTrebis uflebis dacva, rodesac piris qoneba 

(sakuTreba) sxva piris xelSi yovelgvari kanonismieri Tu saxel-

Sekrulebo valdebulebebis gareSe, usafuZvlod aRmoCndeba. 

swored am SemTxvevaSi warmoiSoba kondiqciuri valdebuleba, 

romlis ZiriTadi funqciac samoqalaqo stabilurobis uzrunve-

lyofa da samoqalaqosamarTlebrivi valdebulebebis mqone sub-

ieqtTa interesebis dacvaa2. 

`bunebiTi samarTlis Tanaxmad, samarTliania, rodesac aravin 

unda gamdidrdes sxvis sazianod.~3 statiis zogadi kvlevis area-

li swored usafuZvlo gamdidrebis dros darRveuli samar-

Tlianobis aRdgenas, subieqtTa uflebebisa da valdebulebebis, 

samarTlebrivi meqanizmebis saSualebiT dazaralebulis (kredito-

ris) interesebis dacvisa da moTxovnis farglebs moicavs. konkre-

tulad ki kvlevis sagani dazaralebulis kanonier uflebasa da 

interess Seexeba, romlis Tanaxmadac, mas unda daubrundes is, rac 

isedac misia, magram movalis xelSi usafuZvlod aRmoCnda. sxva 

                                                           
1 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 85. 
2 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353-543. 
3 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 229. 
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sityvebiT, restitucia, pirvandeli samarTlebrivi mdgomareobis 

aRdgena, unda moxdes. gansakuTrebiT saintereso im SemTxvevebis 

ganxilvaa, rodesac naturiT restitucia SeuZlebelia da dazara-

lebuls sakuTrebis Rirebulebis mxolod fuladi anazRaurebis 

moTxovnis ufleba rCeba.  

kvlevis mizania, upasuxos kiTxvebs: fuladi anazRaurebiT aRd-

geba Tu ara samarTlebrivi wonasworoba, roca kreditoris inte-

ress nivTis naturiT dabruneba warmoadgens da zogadad, unda 

hqondes Tu ara kreditors ufleba, Tavad gansazRvros, rogor 

aunazRauros movalem ziani (naturiT Tu fuladi anazRaurebiT); 

ra Sexedulebebi arsebobs, rogorc saqarTvelos, ise kontinten-

tursa da saerTo samarTlis qveynebis doqtrinaSi da rogoria 

saqarTvelos sasamarTloebis praqtika naturiT restituciasa da 

fulad anazRaurebasTan dakavSirebiT.  

 

1. usafuZvlo gamdidreba  

1.1. definicia 

 

`aravis aqvs ufleba, safuZvlis gareSe gamdidrdes sxvis 

xarjze~, _ pomponiusis am cnobilma gamoTqmam usafuZvlo gamdi-

drebis institutis Camoyalibebasa da Semdgom ganviTarebas Cauyara 

safuZveli.4 

saqarTvelos samoqalaqo kodeqsis 317-e muxlis Tanaxmad, 

`valdebulebis warmoSobisTvis aucilebelia monawileTa Soris 

xelSekruleba~, Tumca, amave muxlis meore winadadebaSi valdebu-

lebis warmoSobis sxva safuZvlebia CamoTvlili, romlis erT-erT 

saxesac usafuZvlo gamdidreba warmoadgens.5  

usafuZvlo gamdidreba Tavisi samarTlebrivi bunebis gamo kano-

nismieri valdebulebiTi urTierTobebis Zalian saintereso insti-

tutia. Tavad terminis, `usafuZvlo gamdidreba~, definicias sa-

                                                           
4 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali?, Jur-

nali `samarTali~, #6-7, 2000, 33. 
5 ix., saqarTvelos samoqalaqo kodeqsi, 317-e muxlis pirveli nawili. 
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qarTvelos samoqalaqo kodeqsis Sesabamisi muxlebi, umetesi qvey-

nebis kanonmdeblobis msgavsad, ar gvTavazobs da mxolod usafuZ-

vlo gamdidrebiT warmoSobili valdebulebebis wesisa da safuZ-

vlebis CamoTvliT Semoifargleba.6 

usafuZvlo gamdidrebis cneba mokled SeiZleba ase Camoya-

libdes: usafuZvlo gamdidreba kanonismieri valdebulebiTi ur-

TierTobebis iseT saxes warmoadgens, romlis drosac erTi mxare 

yovelgvari samarTlebrivi safuZvlis gareSe mdidrdeba, xolo 

meore mxares aqvs ufleba, moiTxovos sakuTari qonebis ukan da-

bruneba, anu restitucia. 

 

2.2. samarTlebrivi Sedegi  

 

samarTlis zogadi principebidan gamomdinare, piris mier sar-

geblis miReba mxolod samarTlebrivi safuZvliTaa SesaZlebeli, 

romelic rogorc saxelSekrulebo, ise arasaxelSekrulebo (kano-

nismieri) SeiZleba iyos.7  

usafuZvlo gamdidreba samarTlebrivi safuZvlis gareSe sar-

geblis miRebis saxes warmoadgens, romlis drosac erTi mxare 

kreditoria (dazaralebuli), meore ki movale (SemZeni)8. kredito-

ris interesi sakuTrebis uflebis dacvaa, saqarTvelos samoqalaqo 

kodeqsis 979-e muxli ukan dabrunebis moTxovnis farglebs gan-

sazRvravs, xolo kondiqciuri valdebulebis warmoSobac adrin-

deli qonebrivi mdgomareobisa da samarTlianobis aRdgenas emsax-

ureba. am SemTxvevaSi sakuTrebis uflebis dacvis saSualebas kon-

diqciuri valdebuleba warmoadgens. saqarTvelos samoqalaqo ko-

deqsi, aseve, icnobs mesakuTris uflebas, sakuTrebis uflebis 

darRvevis SemTxvevaSi uflebis damrRvevs mosTxovos, rogorc 

uflebis damrRvevi moqmedebis aRkveTa, ise darRveuli uflebis 

                                                           
6 CitoSvili T., usafuZvlod gadacemuli qonebis dabrunebis movaleoba, 

Jurnali `kavasiis saerTaSoriso universitetis macne~, #1, 2009, 122. 
7 iqve, 123. 
8 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
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vindikaciuri sarCeliT aRdgena,9 romelic ufro dawvrilebiT qve-

moT iqneba ganxiluli.  

 

2.3. usafuZvlo gamdidrebis principebi 

 

usafuZvlo gamdidrebis zogadi principis Tanaxmad, sarCelis 

aRiarebis pirveli moTxovnaa garkveuli saxis qonebis erTi piris 

sferodan meore piris sferoSi gadasvla, anu qonebis Semcireba 

mopasuxis qonebis Sesatyvisad gazrdis xarjze.10 umetesad qonebis 

aseTi gazrda baTili garigebisa da valdebulebis xelmeored Se-

srulebis SemTxvevebSi xdeba. qonebis dazogvisas ki im piris qo-

neba, romelic valdebulia gadaixados vali, ki ar mcirdeba, 

aramed ucvleli rCeba. qonebis usafuZvlod SeZenisa da dazogvis 

safuZveli xSir SemTxvevaSi erTi da igive mizezia, romelic 

SeiZleba, rogorc moqmedeba, ise xdomileba iyos11. 

usafuZvlo gamdidrebis ZiriTadi maxasiaTeblebia: 1. sargeblis 

miReba, romelic sxvisi qonebis xarjze piradi qonebis gazrdiT an 

dazogviT xdeba; 2. subieqti sargebels samarTlebrivi safuZvlis 

gareSe iRebs.12 am pirobebis arsebobis Sedegad miRebuli sargeb-

lis ukan dabrunebis valdebuleba da SemdgomSi misi aRsrulebis 

movaleoba warmoiSoba.13 iqidan gamomdinare, rom kreditoris moT-

xovnis ufleba movalis mier romelime xelSekrulebis darRvevaze 

ar aris dafuZnebuli, igi SedarebiT abstraqtuli xasiaTisaa da 

romis samoqalaqo samarTalSi cnobil abstraqtul sarCelebTan 

                                                           
9 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 84. 
10 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e.sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 238-239. 
11 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

354. 
12 CitoSvili T., usafuZvlod gadacemuli qonebis dabrunebis movaleoba, 

Jurnali `kavasiis saerTaSoriso universitetis macne~, #1, 2009, 124. 
13 iqve. 
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msgavsebis gamo, usafuZvlo gamdidrebis Sedegad warmoSobil val-

debulebebs kondiqciur valdebulebebs uwodeben14. 

sainteresoa usafuZvlo gamdidrebis momwesrigebeli normebi 

germaniasa da aSS-is samoqalaqo kodeqsebSi. germaniis samoqalaqo 

kodeqsis 812-e paragrafis Tanaxmad, `piri, vinc samarTlebrivi 

safuZvlis gareSe sxva piris mier valdebulebis Sesrulebis an 

sxvagvarad am ukanasknelis xarjze raimes iZens, valdebulia, miRe-

buli gadasces mas~15. frangul samoqalaqo kodeqsSi, germaniis 

samoqalaqo samarTlis sapirispirod, zogadi normebi usafuZvlo 

gamdidrebis restituciis Taobaze ar aris, Tumca 1235-e muxli 

miuTiTebs, rom `yoveli gadaxda gulisxmobs valis arsebobas: 

umarTebulod gadaxdili ukan gamoTxovas eqvemdebareba~, ufro 

konkretulad es sarestitucio sarCeli Camoyalibebulia 1376-e 

muxlSi kvazixelSekrulebebis sarCelis saxiT.16 

amerikul sasamarTloebs ki im sakiTxTan mimarTebiT, Tu ra 

SemTxvevaSi CaiTvleba piri usafuZvlod gamdidrebulad da ra we-

siT xdeba misgan gadacemulis dabruneba, Taviseburi ganmarteba 

gaaCniaT, kerZod: Tu mosarCelem SecdomiT gadasca mopasuxes gark-

veuli nivTi da misi gamoyofa jer kidev SeiZleba ukanasknelis 

mTeli qonebrivi masidan, mopasuxe ganixileba mosarCelis sasar-

geblod kanonis ZaliT moqmed mindobiT mesakuTred. inglisis sasa-

marTlo praqtikaSi ki aRniSnuli sakiTxi gansxvavebulad wydeba, 

romlis Tanaxmadac, mindobiTi sakuTreba kanonis ZaliT SeiZleba 

warmoiqmnas mxolod gansakuTrebuli ndobis urTierTobebis arse-

bobisas partniorebs Soris.17 

                                                           
14 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
15 germaniis samoqalaqo kodeqsi (BGB), 812-e paragrafi. 
16 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 236-237. 
17 CitoSvili T., usafuZvlod gadacemuli qonebis dabrunebis movaleoba, 

Jurnali `kavasiis saerTaSoriso universitetis macne~, #1, 2009, 126-

127, ix., citireba: cvaigerti k., kotci h., tomi II, Tbilisi, 2001. 
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saqarTvelos samoqalaqo kodeqsis 976-e muxlis pirveli na-

wili valdebulebis SesrulebasTan dakavSirebiT sxvisTvis gadace-

muli qonebis ukan dabrunebis safuZvlebs exeba, romlis Tanaxma-

dac, pirs SeuZlia qoneba im SemTxvevaSi gamoiTxovos ukan, Tu 

valdebuleba faqtobrivad ar arsebobs. es is SemTxvevebia, roca 

garigeba realurad arc arsebobs, baTilia, an arsebobda, magram 

SemdegSi Sewyda.18 ingliseli da amerikeli mosamarTleebi mimarTa-

ven precedentebs, raTa gairkves xelSekrulebis gabaTilebis mi-

zezi, radgan aseT SemTxvevebSi gadamwyveti mniSvneloba xelSe-

krulebis gamabaTilebeli  mizezis saxeobas aqvs.19 germanuli sa-

marTlebrivi ojaxis qveynebis kanonmdebloba ki usafuZvlo gam-

didrebis Sesaxeb specialur normebs Seicavs, romelTa mixedviTac, 

garigebis safuZvlad arsebuli xelSekruleba im SemTxvevaSi iqceva  

baTilad, rodesac is kanons an morals ewinaaRmdegebian. germaniis 

samoqalaqo samarTlis mixedviT, yuradReba jer xelSekrulebis 

namdvilobis sakiTxs eqceva, anu saxelSekrulebo samarTals, xo-

lo Semdeg specialur, usafuZvlo gamdidrebis momwesrigebel 

normebs mimarTaven.20 saqarTvelos samoqalaqo kodeqsi msgavsi 

SemTxvevebis dros kreditors, romelsac  moTxovnis realuri 

safuZveli ar gaaCnia da nivTs mainc iRebs an mis sasikeTod raime 

moqmedeba sruldeba, viTom-kreditors uwodebs. zemoaRniSnuli 

muxli kidev erT SemTxvevaze amaxvilebs yuradRebas, roca: `val-

debulebis sawinaaRmdegod iseTi Sesagebeli iqna wardgenili, rom 

xangrZlivi drois ganmavlobaSi gamoricxulia moTxovnis ward-

gena~21, aseT SemTxvevaSi Sesagebeli valdebulebas gamoricxavs. 

 

 

                                                           
18 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

355. 
19 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 247. 
20 iqve, 248. 
21 ix., saqarTvelos samoqalaqo kodeqsis 976-e muxlis pirveli nawilis 

`b~ qvepunqti. 
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2.3.1. kondiqciuri valdebuleba 

 

sakuTrebis uflebis arseboba nivTisa da saerTod, qonebisadmi 

mesakuTris Tavisufali damokidebulebis uzrunvelyofas niSnavs.22 

im SemTxvevaSi, rodesac movale yovelgvari samarTlebrivi safuZ-

vlis gareSe `gamdidrdeba~, warmoiSoba valdebuleba, romelsac 

Zvel romSi arsebul abstraqtul sarCelebTan msgavsebis gamo 

kondiqciur valdebulebebs uwodeben.23 Zveli romis formularul 

procesSi “condictio” gagebulia `abstraqtulad~, anu miTiTebuli 

araa mopasuxis valdebulebis safuZveli, romelic ZiriTadad mo-

valis mier mosarCelisaTvis garkveuli Tanxis an nivTis gadace-

maSi gamoixateboda.24 msgavsi sarCelebi sanivTo sarCelebisagan 

imiT gansxvavdeboda, rom mosarCeles `kondiqciebis~ dros SeeZlo 

moeTxova nivTis gadacema an movalisTvis raimes gakeTeba25. 

rogorc aRiniSna, usafuZvlo gamdidrebis dros kreditoris 

interesi sakuTrebis dacvaa. kondiqciuri valdebulebis ZiriTadi 

funqciac is aris, rom aRadginos samarTlebrivi wonasworoba, anu 

uzrunvelyos dazaralebulis adrindeli qonebrivi mdgomareobis 

aRdgena.26 swored amitom, kondiqciuri valdebulebebis instituti 

sakuTrebis nebismieri formis ukanono xelyofis aRkveTis erT-erT 

garantias warmoadgens27, Tumca kondiqciuri valdebulebis warmo-

SobisTvis, rasakvirvelia, saWiroa rigi pirobebis arseboba, rom-

lebic ZiriTadad usafuZvlo gamdidrebis instituts axasiaTebs. 

                                                           
22 CitoSvili T., uZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTa-

di samarTlebrivi aspeqtebi, Tbilisi, 2006, 5. 
23 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
24 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001,  229. 
25 gaiusis instituciebi, romis samarTlis Zeglebi, Tbilisi, 2002, 184. 
26 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
27 Sengelia r., kondiqciur valdebulebaTa safuZvlebi, sergo jorbenaZi-

sadmi miZRvnili saiubileo krebuli, Tbilisi, 1996, 68. 
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kerZod, unda moxdes erTi piris qonebis SeZena an dazogva, ro-

melsac meore piris qonebis Sesabamisi Semcireba axlavs Tan. mTa-

vari faqtori ki isaa, rom samarTlebrivi safuZveli ar unda ar-

sebobdes.  

kondiqciuri valdebulebis mTavar maxasiaTebels da aseve, Zi-

riTad ganmasxvavebels sanivTo sarCelebisgan, kerZod, vindikaciuri 

sarCelebisgan, warmoadgens is, rom movalis mier qonebis dabrune-

baSi fuli da gvarovnuli niSniT gansazRvruli nivTebi igulisx-

meba. kondiqciuri valdebuleba mxolod nivTis dabrunebas ar gu-

lisxmobs, movalem kreditors qonebasTan erTad is Semosavalic 

unda daubrunos, rac man usafuZvlod miiRo. Tu sagnis naturiT 

dabruneba SeuZlebelia gadacemuli qonebis mdgomareobis gamo, misi 

is Rirebuleba unda anazRaurdes, rac am qonebas SeZenis momentSi 

hqonda.28 

kondiqciuri valdebulebis arsi da funqciac samarTlianobis 

dacvaa, anu qonebrivi wonasworobis aRdgena movalisgan yovelgvari 

samarTlebrivi safuZvlis gareSe miRebuli qonebis ukan gamoTxo-

viT, rac movalis usafuZvlo gamdidrebiT gamowveuli miuRebeli 

Semosavlebis anazRaurebaSic gamoixateba.29 

 

2.3.2. vindikaciuri sarCeli  

 

sakuTrebis ufleba absolutur uflebaTa mniSvnelovani saxea, 

romelic mesakuTris yvela danarCen pirTan urTierTdamokidebule-

baSi unda ganvixiloT.30 saqarTveloSi sakuTrebis uflebis dacvis 

garantias saqarTvelos konstitucia qmnis, kerZod, 21-e muxlis 

pirveli punqti: `sakuTreba da memkvidreobis ufleba aRiarebuli 

da xelSeuvalia. dauSvebelia misi SeZenis, gasxvisebis an memkvi-

                                                           
28 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

360. 
29 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali? Jur-

nali `samarTali~, #6-7, 2000, 34. 
30 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 83. 
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dreobiT miRebis sayovelTao uflebis gauqmeba~31. saqarTvelos 

samoqalaqo kodeqsis 170-e muxlis pirveli nawilis Tanaxmad, ro-

melic sakuTrebis Sinaarss gansazRvravs, `mesakuTre uflebamosi-

lia, nivTi sakuTari Sexedulebisamebr gankargos,  Tu amiT ar 

ilaxeba mesame pirTa uflebebi~32. im SemTxvevaSi ki, rodesac mesa-

kuTris uflebebi izRudeba da mas sakuTrebiT sargeblobaSi, an 

mis gankargvaSi xeli eSleba, igi uflebamosilia nivTis ukanono 

mflobels misi ukan dabruneba mosTxovos, xolo xelSemSlels im 

moqmedebis aRkveTa, ris gamoc mas nivTiT sargeblobaSi eSleba 

xeli.33 germanuli samoqalaqo kodeqsis mixedviT, vindikaciuria 

sarCeli, rodesac `qonebis aramflobeli mesakuTre sarCeliT iT-

xovs mflobeli aramesakuTris mier am qonebis dabrunebas~ (par. 

985, 1004, gsk).34 aqedan gamomdinare, vindikaciuri sarCeli mesa-

kuTris interesebis dacvis garantiasa da sakuTrebis dacvis erT-

erT uZveles samarTlebriv meqanizms warmoadgens, romlis sa-

fuZvlebic Zvel romSi unda veZioT, sadac sanivTo sarCelebiT 

moiTxovdnen, rom sxeulebrivi nivTi maTi sakuTreba iyo da ufle-

bac maTve ekuTvnodaT.35 mesakuTris moTxovnas laTinurad vindika-

cia _ vindicatio (vindikacio) ewodeboda. es termini ~vindicta”-dan 

momdinareobs, rac joxs niSnavs.36 dResac vindikacias maSin mimar-

Taven, rodesac mesakuTres warTmeuli aqvs nivTze mflobeloba da 

vindikaciis viTarebaSi mxolod nivTze sakuTrebis ufleba aqvs 

SerCenili37.  

zogadad, sakuTrebis Tvisebaa, rom ama Tu im pirze kuTvnilebas 

ara marto am nivTis mflobeli, aramed yvela mesame piri unda 

                                                           
31 saqarTvelos konstituciis 21-e muxlis pirveli punqti.  
32 saqarTvelos samoqalaqo kodeqsis 170-e muxlis pirveli nawili. 
33 iqve, 170-e muxli, nawili pirveli, 172-e muxli. 
34 miqava l., vindikaciuri sarCeli, rogorc sanivTo uflebis dacvis sa-

marTlebrivi saSualeba,  Jurnali `marTlmsajuleba da kanoni~, #1(28), 

2011, 76. 
35 gaiusis instituciebi, romis samarTlis Zeglebi, Tbilisi, 2002, 183-

184. 
36 metreveli v., romis samarTali (safuZvlebi), Tbilisi, 2009, 67. 
37 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 96. 
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acnobierebdes. TviTdacvis insititutic swored imis gamoxatule-

baa, rom mesakuTres sakuTrebis uflebis darRvevis SemTxvevaSi 

SeuZlia damrRvevi moqmedebis aRkveTa, sakuTari interesebisa da 

qonebis dacva moiTxovos.38 vindikaciuri sarCelis dakmayofile-

bisTvis aucilebeli da mTavari pirobaa, rom mosarCele nivTis 

mesakuTre unda iyos, aseve, sarCeli unda akmayofilebdes samoqa-

laqo kodeqsis 172-e muxlis Semadgenel sam elements: 1. mosar-

Cele unda iyos nivTis mesakuTre; 2. mopasuxe unda iyos nivTis 

mflobeli; 3. mopasuxes ar unda hqondes am nivTis flobis ufle-

ba39. 

vindikaciuri sarCelis dros SesaZlebelia individualuri niS-

niT gansazRvruli nivTis gamoTxova, romelic kondiqciuri valde-

bulebisgan ganasxvavebs mas. savindikacio moTxovnis safuZvelze 

mesakuTres SeuZlia Tavisi nivTi gamoiTxovos, Tumca is movales 

mogebis amoRebas ver mosTxovs, usafuZvlo gamdidrebis normebis 

gamoyenebiT ki mesakuTres aqvs ufleba, moiTxovos mogebis dabru-

nebac.40 

 

2.3.3. Sualeduri Sedegi 

 

kondiqciuri valdebulebisa da vindikaciis mTavari mizani da 

daniSnulebac mesakuTris interesebis dacvaa, rac usafuZvlod 

miRebuli qonebis ukan dabrunebis, kreditoris pirvandel mdgoma-

reobaSi aRdgenasa (restitucia) da mesakuTrisTvis sakuTrebis 

gamoyenebis an sargeblobis xelSeSlis dros nivTis gamoTxovasa 

da xelSemSlel qmedebaTa aRkveTaSi gamoixateba. 

rogorc aRiniSna, kondiqciuri valdebulebebis arsebobisas, in-

dividualuri niSniT gansazRvruli nivTis gamoTxova ar xdeba da 

                                                           
38 iqve, 84. 
39 miqava l., vindikaciuri sarCeli, rogorc sanivTo uflebis dacvis 

samarTlebrivi saSualeba, Jurnali `marTlmsajuleba da kanoni~, @#1(28), 

2011, 79. 
40 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali? Jur-

nali `samarTali~, #6-7, 2000, 43. 
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mesakuTrem es SesaZlebelia vindikaciuri sarCeliT ganaxorcie-

los. usafuZvlo gamdidrebisas unda moxdes imave saxisa da imave 

qonebis ukan dabruneba da es moTxovna gansakuTrebiT TvalsaCinoa, 

rodesac usafuZvlo SeZenis an dazogvis sagani fulia.41 

Semdegi gansxvaveba isaa, rom kondiqciuri valdebuleba daza-

ralebulisTvis mxolod usafuZvlod miRebuli qonebis dabrunebas 

ar gulisxmobs, aramed saqarTvelos samoqalaqo kodeqsis 979-e 

muxlis pirveli nawilis pirveli winadadebis Tanaxmad, `ukan da-

brunebis moTxovna vrceldeba SeZenilze, miRebul sargebelze~ da 

movale valdebulia daabrunos an aanazRauros mTeli Semosavali, 

rac man am qonebiT moipova.42 kondiqciuri valdebulebis warmoSo-

bis safuZveli SeiZleba iyos, rogorc movalis, ise dazaralebu-

lis Secdoma an saerTodac xdomileba. dazaralebulis mier daSve-

buli Secdoma an uzustoba, srulebiTac ar niSnavs misi moqmede-

bis aramarTlzomierebas.43 vindikaciis dros ki yuradReba eqceva 

imas, Tu ra gziT aris gamosuli mesakuTris xelidan sakuTrebis 

obieqti44. 

usafuZvlo gamdidrebisas mesakuTris nivTis dazianebis, dakarg-

vis an sxva mizezTa gamo, ris gamoc movales nivTis ukan dabruneba 

ar SeuZlia, man misi saerTo Rirebuleba unda aanazRauros,45 xo-

lo vindikaciis ufleba mesakuTres iqamde aqvs, sanam nivTi saxezea 

da ar ganadgurebula46. es gamomdinareobs iqidan, rom vindici-

rebisas individualuri niSniT gansazRvruli nivTebis gamoTxova 

xdeba. Tumca amiT mesakuTris uflebebi ar amoiwureba da mas 

SeuZlia moiTxovos zianis anazRaureba im SemTxvevebSi, rodesac 

mesakuTris mflobelobidan nivTi misi nebis gareSe gadis. am dros 

                                                           
41 saqarTvelos samoqalaqo kodeqsis komentari, tomi II, Tbilisi, 2001, 

360. 
42 saqarTvelos samoqalaqo kodeqsis 979-e muxlis pirveli nawili. 
43 saqarTvelos samoqalaqo kodeqsis komentari, tomi II, Tbilisi, 2001, 

364. 
44 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 97. 
45 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

360. 
46 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 101. 
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`savindikacio sarCelis transformacia moxdeba deliqtur sarCe-

lad~, rac vindikaciuri sarCelis Tanmdevi valdebulebaa47. 

marTalia, zianis anazRaureba kondiqciuri valdebulebebis 

drosac xdeba, magram is gansxvavdeba deliqturi valdebulebebis 

mixedviT zianis anazRaurebisgan, radgan zianis Sedegad warmoSo-

bili valdebulebebis safuZveli yovelTvis zianis mimyeneblis ara-

marTlzomieri moqmedebaa. kondiqciuri valdebulebebis dros ki, 

dazaralebulis Tu movalis qmedeba, ZiriTad SemTxvevebSi, 

marTlzomieria.48 

sakuTrebis, rogorc institutis garantia  yoveli calkeuli 

samarTlis subieqtis konkretuli kerZo uflebis dacvas niSnavs.49 

uflebebi ki imis mixedviT, Tu samoqalaqo urTierTobis romel 

sferoSi warmoiSoba, SeiZleba dakonkretdes dargobrivi kuTxiT. 

rasakvirvelia, maTi Sinaarsi da farglebi gansxvavebulia.50 usa-

fuZvlo gamdidreba kanonismier valdebulebiT urTierTobas war-

moadgens. Sesabamisad, kondiqcia valdebulebis saxea, xolo vindi-

kaciuri sarCeli mesakuTris sanivTosamarTlebrivi uflebaa. miux-

edavad amisa, orive maTganis mizani mesakuTris interesebis dacva 

da samoqalaqo stabilurobis uzrunvelyofaa, es yovelive ki sa-

marTlianobis, darRveuli samarTlebrivi wonasworobis aRdgenas 

emsaxureba. 

 

3. naturiT restitucia _ Sesrulebis winapirobebi  

 

saxelSekrulebo Tu arasaxelSekrulebo (kanonismieri) valde-

bulebiTi urTierTobebis dros, valdebulebis darRvevisas auci-

lebelia, dazaralebuls aunazRaurdes ziani da aRdges samarTle-

                                                           
47 iqve. 
48 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

364. 
49 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 115. 
50 CitoSvili T., valdebulebiT-samarTlebrivi da sanivTo-samarTlebrivi 

uflebebis zogierTi samarTlebrivi aspeqtebi, Jurnali `marTlmsajule-

ba~, #1, 2007, 47. 
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brivi wonasworoba. aRsaniSnavia, rom valdebulebis darRvevisas 

zianis anazRaurebasTan dakavSirebuli wesebi Seexeba SemTxvevebs, 

sadac dadgenilia zianis anazRaurebis movaleoba, iqneba es saxel-

Sekrulebo Tu arasaxelSekrulebo valdebulebebis (deliqtebis) 

darRveva. es yovelive saqarTvelos samoqalaqo kodeqsis 326-e 

muxls emyareba, romlis Tanaxmadac, saxelSekrulebo valdebule-

bis wesebi aseve arasaxelSekrulebo valdebulebaTa mimarT ga-

moiyeneba, Tu valdebulebis xasiaTidan sxva ram ar gamomdinareobs. 

zianis anazRaurebis zogad wesebs moicavs saqarTvelos samoqalaqo 

kodeqsis 408-415-e muxlebi.51 ziani samarTaldarRvevis Semadgen-

lobis aucilebeli elementia. Tu ziani ar aris, arc qonebrivi 

pasuxismgeblobis sakiTxi dadgeba. rogorc aRiniSna, cnobilia sax-

elSekrulebo da arasaxelSekrulebo ziani. saxelSekrulebo zia-

nis sidide saxelSekrulebo Sesrulebis farglebSia, xolo ara-

saxelSekrulebo ziani (deliqturi) winaswar Seufasebelia da 

yovel konkretul SemTxvevaSi imis mixedviT dadgindeba, Tu ra 

faseulobis sikeTe iqneba xelyofili.52 Kkanonismieri moTxovnis 

safuZvlebze saubaria maSin, roca mocemulia garkveuli kanonis-

mieri winapirobebi, romlebic mxareTa xelSekrulebiT dadebuli 

SeTanxmebis sagans warmoadgenen.53 Tumca usafuZvlo gamdidrebisas 

warmoSobili valdebuleba (kondiqcia), rasakvirvelia, saxelSe-

krulebo da deliqtis dros warmoSobili zianis anazRaurebis 

valdebulebebisagan gansxvavdeba, radgan, rogorc ukve aRiniSna, 

usafuZvlo gamdidrebis dros valdebulebis warmoSobis safuZveli 

ZiriTadad SeiZleba iyos, rogorc movalis, ise kreditoris (da-

zaralebulis) mier gamowveuli moqmedeba, romelic xSir SemTxve-

vaSi marTlzomieria. 

                                                           
51 Todua m., vilemsi h., valdebulebiTi samarTali, saqarTvelos axal-

gazrda iuristTa asociacia, Tbilisi, 2006, 129.  
52 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

366-367. 
53 biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis cal-

keuli moTxovnis safuZvlebis sismtemuri analizi, bremeni-Tbilisi, 2004-

2009, 50. 
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germaniis samoqalaqo kodeqsis 249-e paragrafis pirveli nawi-

lis Tanaxmad: `pirma, romelic valdebulia aanazRauros ziani, 

unda aRadginos is mdgomareoba, romelic iarsebebda, rom ar damd-

gariyo anazRaurebis mavaldebulebeli garemoeba~54. saqarTvelos 

samoqalaqo kodeqsis 408-e muxli germaniis samoqalaqo kodeqsis 

aRniSnuli muxlis analogias warmoadgens: `im pirma, romelic 

valdebulia aanazRauros ziani, unda aRadginos is mdgomareoba, 

romelic iarsebebda, rom ar damdgariyo anazRaurebis mavaldebu-

lebeli garemoeba~. naturiT restitucia zianis anazRaurebis ger-

manul da qarTul samarTalSi yvelaze optimalur saSualebas 

warmoadgens, kreditoris mizani pirvandeli mdgomareobis aRdgenaa 

da ara fuladi kompensaciis miReba55. 

usafuZvlo gamdidreba, rogorc ukve aRiniSna, kanonismieri 

valdebulebiTi urTierTobis iseT saxes warmoadgens, romlis 

drosac movale yovelgvari samarTlebrivi safuZvlis gareSe 

`mdidrdeba~ da is, rasakvirvelia, dazaralebulis winaSe pasuxism-

gebelia, rac qonebis ukan dabrunebis valdebulebaSi, naturiT 

restituciaSi gamoixateba. xolo Tu es SeuZlebelia, man saqarT-

velos samoqalaqo kodeqsis 979-e muxlis meore nawilis Tanaxmad 

unda Seasrulos valdebuleba da kreditors ziani nivTis saerTo 

RirebulebiT aunazRauros.56 anazRaurebis movaleoba ar iarsebebs, 

`Tu mimRebi sagnis moxmarebis, sxvisTvis gadacemis, daRupvis, gau-

aresebis an sxva safuZvlis gamo arc sagniT da arc misi Rirebu-

lebiT ar gamdidrebula~57, anu yuradReba maxvildeba Sedegze, Tu 

ra darCa mimRebs, ra SeiZina an dazoga man.58  

usafuZvlo gamdidrebis dros, kondiqciuri valdebuleba war-

moiSoba, romlis (Condictio-s) sxvadasxva tipi pirvelad iusti-

                                                           
54 germaniis samoqalaqo kodeqsi (BGB), 249-e paragrafi, nawili pirveli. 
55 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe, Tbilisi; 2012; 25.  
56 saqarTvelos samoqalaqo kodeqsis 979-e muxlis pirveli nawili. 
57 iqve. 
58 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

361. 
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nianes dros ganviTarda da isini dRemde SemorCa kontinenturi 

evropis qveynebis kodeqsebs. bunebiTi samarTlis warmomadgenlebmac 

`xelmosaWidi moZebnes~ romis samarTlis wyaroebSi da Seqmnes 

sarCeli sasarCelo xarjebis anazRaurebis Sesaxeb, romlis mixed-

viTac is, visi qonebidanac raRac daixarja sxvis sasargeblod, 

uflebas iZens moiTxovos daxarjulis dabruneba naturiT an Ri-

rebulebiT gamoxatulebaSi.59 saqarTvelos samoqalaqo kodeqsis 

Tanaxmad, kondiqciuri valdebulebis warmoSobis dros kredito-

ris uflebaSi, moiTxovos qonebis ukan dabruneba, igulisxmeba 

fuli da gvarovnuli niSniT gansazRvruli nivTebi.60 romis samar-

TalSi nivTebTan dakavSirebiT gansxvavebuli mosazreba arsebobda: 

`nivTi aris ara marto gare samyaros materialuri sagnebi, aramed 

iuridiuli urTierTobebi da uflebebic ki~61. gvarovnuli niSniT 

gansazRvrul nivTebSi iseTi nivTebi moiazreba, romelTa Canacvle-

bac SesaZlebelia62.  

klasikur romis samarTalSi valdebuleba mxolod pirobis mim-

cemi piris fulad valdebulebas warmoSobda, valdebulebis Seu-

sruleblobis SemTxvevaSi zianis anazRaureba mas fulis gadaxdis 

gziT unda moexdina. mxolod mogvianebiT ganviTarda realuri Se-

srulebis zogadi principi, romelsac arsebiTad Sua sakukuneebis 

kaTolikuri moralis swavleba ganapirobebda, rac miiRo da gana-

viTara bunebiTi samarTlis mecnierebam.63 naturiT restitucia 

zianis anazRaurebis sxva gzebisagan, rogorc wesi, imiT gansxvav-

deba, rom ar iTvaliswinebs fulad kompensacias, zianis naturiT 

                                                           
59 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 230. 
60 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

360. 
61 nadareiSvili g., romis samoqalaqo samarTali, Tbilisi, 2009, 37. 
62 saqarTvelos samoqalaqo kodeqsis komentari, tomi III, Tbilisi, 2001, 

327. 
63 kandelhardi r., realuri Seruleba Tu zianis anazRaureba: saerTaSo-

riso konsesusi, sergo jorbenaZisadmi miZRvnili saiubileo krebuli, 

1996, 104. 
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anazRaureba dazaralebuli pirisaTvis pirveladi mdgomareobis 

aRdgenaa, Tumca zogierT SemTxvevaSi pirveladi mdgomareobis aRd-

gena SesaZloa fulad anazRaurebas gulisxmobdes, romelic, Cveu-

lebriv, fuladi kompensaciisagan gansxvavdeba, radgan am ukanask-

nelis SemTxvevaSi fuli warmoadgens ara naturas, aramed miyene-

buli zianis anazRaurebis saSualebas.64  

saqarTvelos kanonmdeblobis Tanaxmad, sasamarTlo valdebulia, 

upirveles yovlisa, zianis naturiT restituciis SesaZlebloba 

mosinjos.65 zianis fuladi kompensacia gamarTlebulia iq, sadac 

SeuZlebelia naturiT restitucia. fulad kompensaciasa da natu-

riT restituciaze kreditoris ufleba ki alternatiulia66.  

movalis mier ganxorcielebuli Sesruleba nivTobrivad unaklo 

unda iyos da pasuxobdes xarisxis moTxovnas, mniSvneloba ara aqvs 

valdebulebis sagani individualuri niSniT gansazRvruli nivTi 

iqneba Tu gvarovnuli.67 iqidan gamomdinare, rom gvarovnuli niv-

Tis Canacvleba SesaZlebelia, saqarTvelos samoqalaqo kodeqsis 

382-e muxlis Tanaxmad, movalem valdebuleba yovelTvis unda Sea-

srulos.68 `usafuZvlo gamdidrebasTan dakavSirebuli sasamarTlo 

praqtikis safuZveli sxva araferia, Tu ara bunebiTi samarTlis 

urTierTvaldebulebaTa Sesrulebis Tanasworobis principi~69, 

magram imisaTvis, rom movalem kreditoris moTxovna Seasrulos, 

rac nivTis ukan dabrunebaSi gamoixateba, aucilebelia, es nivTi 

realurad arsebobdes. `germaniis samoqalaqo kodeqsi valdebule-

bis Seusruleblobis iseT safuZvlebs iTvaliswinebs, rogoricaa: 

                                                           
64 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe, Tbilisi, 2012, 8. 
65 saqarTvelos samoqalaqo kodeqsis komentari, tomi III, Tbilisi, 2001, 

455. 
66 iqve, 452. 
67 iqve, 323-324. 
68 saqarTvelos samoqalaqo kodeqsis 382-e muxli. 
69 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 235.  
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Sesrulebis bunebrivi da iuridiuli SeuZlebloba, Sesrulebis 

sawyisi da Semdgomi SeuZlebloba, Sesrulebis nawilobrivi da 

sruli SeuZlebloba, Sesrulebis xangrZlivi da droebiTi SeuZ-

lebloba.~70 Sesrulebis bunebriv (Naturgesetzliche an physische 

Unmöglichkeit) SeuZleblobad CaiTvleba SemTxveva, rodesac Se-

sruleba SeuZlebeli gaxda nivTis ganadgurebis an magaliTad, mo-

valis gardacvalebis gamo.71 swored iseT SemTxvevaSi, rodesac 

Sesruleba (nivTis ukan dabruneba) SeuZlebelia misi  mdgomareo-

bis gamo (magaliTad nivTis sruli ganadgurebiT) an raime sxva 

mizeziT, kreditors rCeba ufleba, movales valdebulebis Sesru-

leba mosTxovos, romelic nivTis Rirebulebis fuladi anazRaure-

biT ganisazRvreba. garda amisa, saqarTvelos samoqalaqo kodeqsis 

411-e muxlis Tanaxmad, ziani unda anazRaurdes ara mxolod faq-

tobrivad damdgari qonebrivi danaklisisTvis, aramed miuRebeli 

SemosavlisTvisac. miuReblad iTvleba Semosavali, romelic ar 

miuRia pirs da romelsac igi miiRebda, valdebuleba jerovnad 

rom Sesrulebuliyo.72 979-e muxlis pirveli nawilis pirveli 

winadadebis Tanaxmad ki: ukan dabrunebis moTxovna vrceldeba SeZe-

nilze, miRebul sargebelze73.  

 

3.1. fuladi saxiT anazRaureba  

 

Tu usafuZvlo gamdidrebis dros SeuZlebelia qonebis naturiT 

dabruneba, gadacemuli qonebis mdgomareobis an sxva mizezebis ga-

mo, movale valdebulia kreditors aunazRauros  qonebis is Rire-

buleba, rac mas SeZenis momentSi hqonda.74 am SemTxvevaSi war-

moiSoba fuladi valdebuleba, romlis obieqtic gansazRvruli 

                                                           
70 begiaSvili n., valdebulebis Sesrulebis SeuZlebloba (SedarebiT-

samarTlebrivi analizi), samarTlis Jurnali `sarCevi~, Tbilisi, 2011, 18. 
71 iqve, ix. citireba: Medicus, Dieter, Schuldrecht I, Allgemeiner Teil, 17, Aufl. 

C.H. Beck, München, 2006, Rn, 366, 140. 
72 saqarTvelos samoqalaqo kodeqsis 411-e muxli.  
73 iqve, 979-e muxlis pirveli nawili. 
74 saqarTvelos samoqalaaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

361. 
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fuladi Tanxis gadaxdaa.75 `saqarTvelos uzenaesi sasamarTlos 

samoqalaqo palatis erT-erT gadawyvetilebaSi aRniSnulia, rom 

kreditors fuladi anazRaurebaMSeiZleba mieces mxolod mas Sem-

deg, rac pirvandel mdgomareobaSi aRdgena, igive naturiT resti-

tucia, saqarTvelos samoqalaqo kodeqsis 408-e muxlis mixedviT 

SeuZlebeli iqneba.~76 saqarTvelos samoqalaqo kodeqsis 409-e 

muxlis Tanaxmad ki: `Tu zianis anazRaureba pirvandeli mdgoma-

reobis aRdgeniT SeuZlebelia an amisaTvis saWiroa araTanazomie-

rad didi danaxarjebi, maSin kreditors SeiZleba mieces fuladi 

anazRaureba~77. aqedan gamomdinare, SeiZleba daskvnis gamotana, rom 

saqarTvelos kanonmdebloba da sasamarTlo praqtika, fuladi sax-

iT anazRaurebas alternatiul saSualebad miiCnevs da ZiriTadad 

aqcents naturiT restituciaze amaxvilebs, Tumca es ar niSnavs 

imas, rom kreditors ar aqvs ufleba naturiT restituciis 

SemTxvevis SesaZleblobis drosac ki sakuTrebis fuladi saxiT 

anazRaureba moiTxovos. `kreditori, rogorc valdebulebiTi sa-

marTlis mniSvnelovani subieqti, uflebamosilia TviTon gan-

sazRvros, Tu zianis anazRaurebis romel saSualebas gamoiyenebs. 

aseT SemTxvevaSi, kreditorma gadawyvetileba unda miiRos, ro-

gorc zianis anazRaurebis rentabelobis, ise movalis interesebisa 

da samarTlianobis principis gaTvaliswinebiT.~78  

usafuZvlo gamdidrebis Sesaxeb sarCelis mizani ar aris aana-

zRauros mosarCelis qonebis Semcireba, aramed usafuZvlod gamdi-

                                                           
75 saqarTvelos samoqalaqo kodeqsis komentari, tomi III, Tbilisi, 2001, 

330. 
76 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi  (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe, Tbilisi, 2012, ix., saqarTvelos uzenaesi sasamar-

Tlos gadawyvetileba as-682-643-2011,08|07.2011. 
77 saqarTvelos samoqalaqo kodeqsis 409-e muxli. 
78 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe; Tbilisi, 2012, 9. 
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drebulis qonebis `matebaze~ mas upiratesi ufleba gaaCnia.79 anu 

im drois ganmavlobaSi, rac movale qonebas usafuZvlod flobda 

mis ganadgurebamde da misgan garkveul sargebels iRebda, kredi-

tors ufleba aqvs qonebis RirebulebasTan erTad moiTxovos im 

SesaZlo sargeblis fuladi anazRaurebac, romelsac miiRebda, Ta-

visi qoneba movalis xelSi usafuZvlod rom ar aRmoCeniliyo. 

qonebis naturiT dabrunebis SeuZleblobis dros, misi fuladi 

anazRaurebis moTxovnis ufleba gamoiyeneba im SemTxvevaSic, rode-

sac qoneba SemZenis mier SemdegSi gasxvisda ufro dabal fasad 

namdvil RirebulebasTan SedarebiT an roca SemZenma igi sxvas ga-

dasca usasyidlod, anu gaaCuqa da amiT Tavisi qoneba dazoga.80 

inglisel iuristTa precedentul azrovnebaze dayrdnobiT, mo-

sarCeles SeuZlia sarCeli aRZras `Sesrulebuli samuSaos samar-

Tlianad anazRaurebisTvis~, Tu mopasuxem mosarCelisgan momsax-

ureoba fasis SeuTanxmeblad miiRo.81 qarTuli kanonmdeblobis 

Tanaxmad ki, usafuZvlod raime momsaxurebis miRebis SemTxvevaSi, 

dazaralebuls unda aunazRaurdes dazogili xarjebis tolfaso-

vani Tanxa, Tumca aseTi SemTxvevebis moTxovna, rogorc usafuZvlo 

gamdidrebis ZiriTadi maxasiaTebeli, aris is, rom movale unda 

iyos `gamdidrebuli~, xolo Tu is sagnis moxmarebis, sxvisTvis 

gadacemis an sxva safuZvlebis gamo qonebis RirebulebiT ar gam-

didrebula, qonebis mimRebs ar daekisreba pasuxismgebloba, anu 

aseT dros yuradReba gamaxvilebulia imaze, Tu ra darCa mimRebs. 

samarTlebrivi urTierTobis sakiTxic saboloo Sedegis mixedviT 

unda gadawydes.82 aSS-Si sasamarTlo praqtikam didwilad gaiziara 
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samarTlebrivi Secdomis safuZvelze umarTebulod gadaxdilis 

dabrunebis principi, romelic kontinenturi evropis qveynebis 

marTlwesrigisTvis ucnobia. germanul samarTalSi usafuZvlo gam-

didrebis Sesaxeb sarCelebSi usafuZvlod gadaxdilis dabrunebis 

moTxovna maSinac SeiZleba, rodesac mosarCele ar aris SeboWili 

saxelSekrulebo valdebulebaTa SesrulebiT, sarCeli ar dakmayo-

fildeba mxolod im SemTxvevaSi, Tu mosarCelem garkveviT icoda 

valis gadaxdis miseuli valdebulebis ararsebobis Taobaze.83 

realuri Sesrulebis principi zogadad swori da adekvaturia, 

magram precedentul samarTalSi naklebad aris gaTvaliswinebuli. 

saqarTvelosa da kontinenturi evropis samarTlis qveynebSi ki 

prioritetuli naturiT restituciaa, Tumca saqarTvelos uze-

naesi sasamarTlos praqtikaze dayrdnobiT, SeiZleba iTqvas, rom 

xSiria mosarCeleTa moTxovna, romlebic usafuZvlo gamdidrebis 

dros darRveuli samarTlebrivi wonasworobis aRdgenas fuladi 

anazRaurebiT moiTxoven.84 

 

daskvna  

 

usafuZvlo gamdidrebis dros warmoSobili urTierTobebisas 

kreditoris interesi sakuTrebis dacvaa. kondiqciuri valdebule-

bebis mTavar funqciasac samarTlebrivi wonasworobis aRdgena da 

samoqalaqo samarTlis subieqtebis ufleba-movaleobaTa dacva war-

moadgens.   

marTalia, saerTo samarTlis qveynebisgan gansxvavebiT, saqarT-

velosa da kontinenturi evropis samarTlis qveynebSi upiratesoba 

naturiT restitucias eniWeba, magram, rogorc naSromSia aRniS-

nuli, fulad kompensaciasa da naturiT restituciaze kreditoris 
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ufleba alternatiulia, rac sruliad adekvaturia. naturiT res-

titucia da zianis fuladi saxiT anazRaurebis  moTxovnac samar-

Tlebrivi TvalsazrisiT uflebis dacvis sxvadasxva, Tumca Sinaar-

sobrivad erTi da imave ideisa da miznis matarebelia. mTavaria 

samarTlianobis aRdgena da amiT dazaralebulis (kreditoris) in-

teresebis saTanadod dakmayofileba, Tumca, rasakvirvelia, Tavad 

kreditoris interesi samarTlianobis farglebs ar unda scilde-

bodes da misi moTxovna fuladi saxiT anazRaurebaze mxolod pir-

vandeli samarTlebrivi mdgomareobis aRgenisken unda iyos mimar-

Tuli. fuladi anazRaureba fulad kompensacias ar gulisxmobs da 

naturiT restituciaze kreditoris interesis miuxedavad, Tu es 

nivTis mdgomareobis gamo SeuZlebelia, fuladi saxiT anazRaureba 

samarTlianobis aRdgenis erTaderT saSualebad rCeba. 

saqarTvelos uzenaesi sasamarTlos praqtikaze dayrdnobiT, 

SeiZleba iTqvas, rom usafuZvlo gamdidrebis SemTxvevebis umrav-

lesobaSi mosarCeleebi zianis fuladi saxiT anazRaurebas iTxoven, 

es maTi samarTlebrivi uflebaa, im SemTxvevaSi ki, rodesac nivTi 

ar arsebobs (ganadgurda) da SeuZlebelia naturiT restitucia, 

fuladi saxiT anazRaureba aris erTaderTi gza samarTlebrivi 

wonasworobis aRsadgenad, radgan `aravis aqvs ufleba, safuZvlis 

gareSe gamdidrdes sxvis xarjze~85. 
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